Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


L'lCr^Y 


\A 


OHIO 
CIRCUIT  COURT  REPORTS 


NEW  SERIES.        VOLUME  XVII. 


CASES  ADJUDGED 


IN 


THE  CIRCUIT  COURTS  OF  OHIO 


Vinton  r.  shepard.  Editor. 


'k.\      (. 


■'I 


CINCINNATI: 
THE  OHIO  LAW  REPORTER  COMPANY. 

1914, 


COPYRIGHT,  1914, 
BY  THE  OHIO  LAW  REPORTER  COMPANY. 


MAR  26  1914 


JUDGES  OF  THE  CIRCUIT  COURTS  OF  OHIO. 

HON.  H.  L.  FERNEDING,  Chiel  Justice,  Dayton. 
HON.  PHILLIP  M.  CROW,  Secretary,,  Kenton. 

FIRST  CIRCUIT. 

Countiet — Butler,   Clermont,   Clinton^  Hamilton  and  Warren. 

Peteb  F.  Swing  Cincinnati 

Bdwabd  H.  Jones Hamilton 

Oliver  B.  Jones Cincinnati 

SECOND  CIRCUIT. 

Counties — Champaign,  Clark,  Darke ^  Fayette,  Franklin,  Qreene, 
Madison,  Miami.  Montgomery,  Preble  and  Shelby. 

James  I.  Allbead .Greenville 

H.  L.  Ferneding Dayton 

Albert  H.  Kun kle   Springfield 

THIRD  CIRCUIT. 

Counties — Allen,  Auglaiste,  Crawford,  Defiance,  Hancock,  Hardin. 

Henry,  Logan,  Marion,  Mercer,  Paulding,  Putnam.  Seneca, 

Union,  Van  Wert  and  Wyandot. 

Michael  Donnelly  Napoleon 

W.  H.  Kinder Findlay 

Phillip  M.  Crow Kenton 

FOURTH  CIRCUIT." 

Counties — Adams,  Athens,  Broum,  Oallia,  Highland.  Hocking,  Jackson. 

Lawrence,  Meigs,  Pickaway,  Pike,  Ross,  Scioto, 

Vinton  and  Washington, 

Thomas  A.  Jones Jackson 

Festus  Walters Clrcleville 

Edwin  D.  Satre     Athens 

FIFTH  uiKCUIT. 

Counties — Ashland.    Coshocton,    Delaware,    Fairfield,    Holmes,    Knox 

licking,  Morgan,  Morrow,  Muskingum,  Perry,  Richland, 

Stark,  Tuscaratoas  and  Wayne. 

Richard  M.  Voorhebs   Coshocton 

L.  K.  Powell Mt.  Gllead 

R.    S.    Shields    Canton 


SIXTH  CIRCUIT. 

Countie$ — Erie,  Fulton,  Huron,  Lucas,  Ottawa,  BanduBkif, 

Williams  and  Wood, 

Reynolds  R.  Kinkadb Toledo 

S.  S.  RiGHABos Clyde 

Charles  E.  Chittenden  Toledo 

SEVENTH  CIRCUIT. 

Counties — Ashtabula,  Belmont,  Carroll,  Columbiana,  Oeauga,  Ouemsey 

Harrison,  Jefferson,  Lake,  Mahoning,  Monroe, 

Noble,  Portage  and  Trumbull, 

Willis  S.  Metcalfe     Chardon 

John  Pollock St  ClairBTllle 

Myron  A.  Norbib Toungstown 

EIGHTH  CIRCUIT. 

Counties — Cuyahoga,  Lorain,  Medina  and  Summit, 

Louis  H.  Winch Cleveland 

Walter  D.  BIeals  Cleveland 

Charles  R.  Gbant  Akron 


TABLE  OF  CASES. 


Abrazonine  Co.  v.  Engineering 

Co 209 

Allen,  Matchett  v 26 

Aloe  V.  Puller   169 

Anein  v.  Kesnick 310 

Anderson  y.  Cleveland 13 

Applegate,  Railway  v 266 

Arthur   Coal   ft   Coke   Co.   v. 
Pittsburg  Coal  ft  Coke  Co. . .  491 

B.  ft  O.  S.  W.  Ry.,  Cincinnati  v.  137 

Badger  v.  Orr 312 

Baehr,  State  ex  rel  y 414 

Bailey  Co.,  Bastifell  v 287 

Bardons  ft  Oliver  v.  Crawford  41 

Bamitz  v.  Sebelin 521 

Bastifell  v.  Bailey  Co 287 

Beck,  Pfau  Mfg.  Co.  v 466 

Becker  v.  Shade 83 

Beckman  Co.,  Myler  v 32 

Beckwith   V.   Cleveland   Tele- 
phone Co 527 

Benham,  State  ex  rel  v 179 

Bevan,  Foreign  Mission  Board 

V 275 

Blaha,  Provision  Co.  v 372 

Bloch,  Estate  of 24 

Blum,  Stevens  v 115 

Board  of  Trustees  v.  Tipling  .  117 

Boehme,   Powers  v 37 

Bohm  v.  Kelly   265 

Bonding  Co.,  Surety  Cb.  v.  . .  229 

Brailey   v.   Williams    462 

Brede,  Sewing  Machine  Co.  v.  122 

Brewing  Co.  v.  Hardway 475 

Brewing  Co.,  Kerrulsh  v.  . . .  449 

Brewing  Co.  v.  Tomash 93 

Brooks,  Cleveland  v 534 

Brown,  Cleveland  Trust  Co.  v.  304 

Brubaker,  State  ex  rel  v 542 

Building  Co.,  Merchant  v 190 

Buch waiter  v.  ClenDening  ...  454 
Bush  V.  Cole 233 

C.  L.  ft  A.  Electric  Ry.,  Grubbs 

V 425 

C.   M.   ft  L.   Traction   Co.   v. 

Hatfield    350 

Cadwell  v.  Oadwell 528 


Caldwell  Piano  Co.  v.  Realty 

Co 327 

Campanario  v.  State 388 

Campbell,  In  re  223 

Campbell  v.  Mitchell 483 

Carlin,  State  ex  rel  v. 204 

Carlton,  McFann  v 244 

Carr  v.  Dovlosky 300 

Carr,  Hamilton  v 395 

Carr.  Traction  Co.  v 200 

Cerri  v.  Railroad  Co 68 

Cincinnati,  Horstman  v 287 

Cincinnati  v.  Railway  137 

ClenDening,  Buchwalter  v.  . .  454 

Cleveland,  Anderson  v 13 

Cleveland  v.  Brooks 534 

Cleveland,  Morison  v 427 

Cleveland,  Nichols  v 503 

Cleveland,  Robinson  v 519 

Cleveland,  Seither  v 552 

Cleveland,  Wageman  v 588 

Cleveland  Automobile  Dealers 

Co.,  Paxson  v 55 

Cleveland-CllfPs    Iron    Co.  v. 

Madigan    340 

Cleveland  Electric  Ry.,  Siegel 

V 18 

Cleveland  Short  Line  Ry.,  Rit- 

ter  V 4 

Cleveland  Steel  Castings  Co.. 

V.  Lewandowski  53 

Cleveland       Telephone       Co., 

Beckwith  v 527 

Cleveland  Trust  Co.  v.  Brown  304 
Cleveland   Trust  Co.,   Mutual 

Bank  V 7 . .  306 

Cloak  Co.  V.  Credit  Co 559 

Coal  Co.  V.  Coal  Co 491 

Cogswell  Dental  Supply  Co.  v. 

Sibley 3 

Cole,  Bush  V 233 

Cole  V.  State  106 

Colllngs  V.   Davis    221 

Construction  Co.  v.  Lakewood  165 
Construction  Co.,  Wagner  v.  .  134 

Cotton.  Smith  v 158 

County  Commissioners,  Gibbs 

V 320 

Crawford,  Bardons  ft  Oliver  v.    41 

Credit  Co..  Cloak  Co.  v 559 

Cummings,.May  Co.  v 548 


VI 


TABLE  OF  CASES. 


Davider,    Wheeling    ft    Lake 

Erie  Ry.  V 470 

Davis,   CoUlngs   y 221 

Davis  V.  Theatre  Co 495 

DeGraw  v.  Lampert 401 

Denly,  Linn  Co.  v 348 

Dettelbach,  Minnick  v 271 

DJurdJec,  Sykora  v 57 

Dovlosky,  Carr  v 300 

Doyle,   State  v 289 

Doyle  V.  Toledo  E\imace  Co.  .  231 

Drago  v.  Prosser 39 

Dubroy,    Marble   ft    Shattuck 

Chair  Co.  V 515 

DuLaurence  v.  State 47 

Dunn,  Robinson  v 292 

Dunn  V.  Lake  Shore  Naviga- 
tion  Co 569 

..  V 

Eirlck,  State  ex  rel  v 331 

Eiser,  Findlay  Bros.  Co.  v.  . .  406 
Electric  ft  Controller  Supply 

Co.,  Goggin  V '. 15 

Elder,  ShofZstahl  v 182 

Ellen  V.  Lees   155 

Ellis  V.  Twiggs   172 

Elyrla  v.  Good    127 

Engineering  Co.,  Abrazonine 

Co.   V 209 

Epstein  v.  Epstein 29 

Erie  Ry.  v.  Gugliotta   516 

Erie  Ry.  v.  Marullo  472 

Eshleman,  Van  Never  v 202 

Estate  of  Bloch   24 

Etter,  In  re  510 

EveVs  V.  Gardner   571 

Findlay  Bros.  Co.  v.  Eiser  . .  406 
Foreign     Mission     Board     v. 

Bevan    275 

Fortlage,  Williams  v 242 

Fuller,  Aloe  v 169 

Gardner,  Evers  v 571 

Garrett  v.  Travelers  Ins.  Co.  187 

Garfield  Realty  Co.,  Caldwell 
Piano  Co.  V 327 

Gealy  ft  Andrews,  Meek  ft  Mc- 
Clure  V 141 

Gibbs  V.  County  Commission- 
ers     320 

Goegbic  Boiler  Works  v.  Ma- 
chine Co 605 

Goggin  V.  Electric  Controller 
ft  Supply  Co 15 

Goldberg  v.  State 101 


Good,  Elyrla  v 127 

Goode  V.  State  195 

Goodman  v.  Lynch  31 

Graydon  v.  Phonograph  Co...  236 

Green,  Licker  v 49 

Griswold,  Lumber  ft  Mfg.  Co. 

V 452 

Grossner  v.   State   72 

Grossner,  Trust  Co.  v 87 

Grubbs  v.  Traction  Co 425 

Gugliotta.  Erie  Ry.  v 516 

Hackenberg  v.  Hackenberg  . .  456 

Hamilton  v.  Carr   395 

Hanser,  State  ex  rel  v 79 

Hardway,  Brewing  Co.  v.  . . .  475 

Harlow  v.  Hoehm   484 

Harvey  v.   Shurtleff   8 

Hatfield,  Traction  Co.  v 350 

Herbf :  v.  SchaefTer-Suhr  Coal 

Co 582 

Herold  v.  Life  Insurance  Co.    21 

Hlgglns,  Odenkirk  v 251 

Hirstius,  Rehburg  v 199 

Hirstius.  State  ex  rel  v 95 

Hobday,  Radiator  Co.  v 489 

Hoehn,  Harlow  v 484 

Hoehn  v.  Hoehn 113 

Horner  v.  Spence   28 

Horstman  v.  Cincinnati 285 

Hummel,  Roth  v 262 

Hunt  V.  Printing  Co 293 

In  re  Bloch  24 

In  re  Campbell   223 

In  re  Etter   610 

In    re   McCray    213 

In  re  Metropolitan  Bank  ...  324 

Insurance  Co.  v.  Shlvely 352 

Insurance  Co.,  Trust  Co.  v.  . .  411 
Iron  Works,  Strawboard  Co. 
V 205 

Johnson,  Pabst  Brewing  Co.  v.      1 
Jones  V.  Myers 146 

Katz  V.   Linder    518 

Kelly,  Bohm  v 265 

Kerruish  v.  Brewing  Co 449 

Kesnick,  Ancin  v 310 

Kiner,  Railway  v 431 

Kohn  Co.  V.  Simon  371 

Konorski,  Pokrandt  v 423 

Korn,    Shott   v 393 

L.  S.  ft  M.  S.  Ry.  V.  Latto  ...  160 
L.  S.  ft  M.  S.  Ry.,  Nystrom  v.  608 


TABLE  OF  CASES. 


VII 


Lake    Shore    Navigation    Co., 

-  Dunn  V 569 

Lakeview    Land    A    Improve- 
ment Co.,  Schatzinger  v.  . .  530 
Lakewood,  Construction  Co.  v.  165 

Lampert,  Degraw  v 401 

Latto,  Railway  v 160 

Lee  V.  Thoma 144 

Lees,  Ellen  v 155 

Leonard,  Terrell  v 89 

Levy,   Masten  v 267 

Lewandowski,  Cleveland  Steel 

Castings  Co.  v 53 

Licker  v.  Green  49 

Life  Assurance  06.  v.  Statler    59 
Life  Insurance  Co.,  Herold  v.    21 

Liggotta,  State  ex  rel  v 584 

Limestone  Co.,  Pleasant  Ridge 

v 498 

Linn  Co.  v.  Denly 348 

Linder,  Katz  v 518 

Lippert  v.  Wirt  469 

Lumber  ft  Mfg.  Co.  v.  Gris- 

wold 452 

Lynch,  Goodman  v 31 

McAfee,  Traction  Co.  v 35 

McCray,  In  re 213 

McFann  v.  Carlton  244 

McFarland  y.  Purper   20 

McMyler  v.  Beckman  Co 32 

Machine  Co.,  Goegbic   Boiler 

Works  V.    605 

Mackenzie  v.  Mackenzie 494 

Madigan,  Cleyeland-Cliffs  Iron 

Co.   v 340 

Mangano  v.  State   595 

Marble  ft  Shattuck  Chair  Co. 

V.  Dubroy 515 

Marble  ft  Shattuck  Chair  Co. 

V.   Mondrzeckl    532 

Marullo,  Erie  Ry.  v 472 

Masten  v.  Levy   267 

Matchett  v.  Allen 26 

May   Company   v.   Cummings  548 
Meek  ft  McClure  v.  Gealy  ft 

Andrews  141 

Merchant  v.  Building  Co.  ...  190 
Meridian  Printing  Co.,  Hunt 

V 293 

Metropolitan  Bank,  In  re  ...  324 

Miller,  Salt  Co.  v 591 

Minnick  v.  Dettelbach  271 

Mitchell,  Campbell  v 483 

Mondrzecki,    Marble   ft   Shat- 
tuck Chair  Co.  v 532 


Montpelier  v.  Montpelier 153 

Morison  v.  Cleveland  427 

Mueller,  Parmenter  v 104 

Munger,  Sprague  v 130 

Mutual    Bank    y.    Cleveland 

Trust  Co 306 

Myers,  Jones  v 146 

National  Coal  Co.  v.  Watkins  575 
National   Commission   Qo.   v. 

Savings  Bank  463 

Nichols  V.  Cleveland 503 

Ny Strom  v.  Railway  Co 508 

Odenkirk  v.  Higgins 251 

Orr,  Badger  v 312 

Orgill,  State  ex  rel  v 260 

Orwell  Banking  Co.  v.  Pelton  417 

Osborne,  Coal  Co.  v 599 

Ottke  V.  State 390 

P.  C.  C.  ft  St.  L.  Ry.  V.  Pool  404 
Pabst  Brewing  Co.  v.  Johnson      1 

Parmenter  v.  Mueller 104 

Paxton  V.  Cleveland  Automo- 
bile Dealers  Co 55 

Payer,  Savings  ft  Trust  Co.  v.  471 
Pelton,  Orwell  Banking  Co.  y.  417 

Pfau  Mfg.  Co.  v.  Beck 466 

Phillips  V.  Provident  Life  ...  298 
Phonograph  Co.,  Graydon  v.  236 
Pittsburg   Coal   ft   Coke   Co., 

Arthur  Coal  ft  Coke  Co.  v.  491 
Pleasant  Ridge  v.  Limestone 

Co 498 

Pokrandt  v.  Konorski   423 

Pool,  P.  C.  C.  ft  St.  L.  Ry.  v.  404 
Power  Co.  v.  Turner,  V.  ft  T. 

Co 34 

Powers  v.  Boehme 37 

Pritz,  Railway  v 96 

Prosser,  Drago  v 39 

Provident   Life   ft  Trust  Co., 

Phillips  V 298 

Provision  Co.  v.  Blaha 372 

Purper,  McFarland  v 20 

Radiator  Co.  v.  Hobday 489 

Railroad  Co.,  Cerrl  v 68 

Railroad  Co.  v.  State   124 

Railway  v.  Applegate   256 

Railway,  Cincinnati  v 137 

Railway  v.  Kiner   431 

Railway  v.  Latto   160 

Railway  v.  Pritz   96 

Railway,  Riter  v 580 

Realty  Co.,  Swetland  v 249 

Regan  v.  Sherman   523 


VIII 


TABLE  OF  CASES. 


Rehburg  v.   Hirstlug    199 

Remington  v.  Warehouse  Co.  301 

Richard  v.  State  ex  rel 51 

Rltter     V.     Cleveland     Short 

Line  Ry 4 

Riter   v.   Railway    580 

Robinson  v.  Cleveland  519 

Robinson  v.  Dunn  292 

Roth  V.   Hummel    252 

Roth,  Trustees  C.  S.  Ry.  v.  . .  562 

Salt  Co.  V.  Miller   591 

Santo  V.  State 110 

Savings  Bank,  National  Com- 
mission Co.  V 463 

Savings  &  Trust  Co.  v.  Payer  471 
Schaeflfer-Suhr  Co.,  Herbst  v.  582 

Schatzinger  v.  Land  Co 530 

Scholl  V.  Sobray 44 

Scripps  Publishing  Co.,  Shal- 

lenberger  v 546 

Sebelin,  Barnitz  v 521 

Seither  v.  Cleveland  552 

Sewing  Machine  Co.  v.  Brede  122 

Shad,  Becker  v 83 

Shallenberger  v.  Scripps  Pab- 

llshing  Co 546 

Sherman,  Regan  v 523 

Shively,  Insurance  Co.  v.  . . .  352 

Shoffstahl   V.    Elder    182 

Shott  V.  Korn  393 

Shurtleff,  Harvey  v 8 

Sibley,  Cogswell  Dental  Sup- 
ply Co.  v 3 

Siegel   V.    Cleveland    Electric 

Ry 18 

Simon,  Kohn  Co.  v 371 

Smile  V.  State   500 

Smith  v.  Cotton 158 

Sobray,   Scholl  v 44 

Spence,  Horner  v 28 

Sprague  v.  Munger  130 

Stark  v.  Stark   398 

State,  Campanario  v 388 

State,  Cole  v 106 

State  V.  Doyle   289 

State,   DuLaurence  v 47 

State,  Goldberg  v 101 

State,  Goode  v 195 

State,  Grossner  v 72 

State,  Mangano  v 595 

State,   Ottke  v 390 

State,  Railroad  Co.  v 124 

State,  Santo  v 110 

State,   Smile  v 500 

State,  Townsend  v 380 

State  ex  rel  v.  Baehr  414 

State  ex  rel  v.  Ben  ham 179 


State  ex  rel  v.  Brubaker 542 

State  ex  rel  v.  Carlin 204 

State  ex  rel  v.  Elrick  331 

State  ex  rel  v.  Hansen 79 

State  ex  rel  v.  Hirstius 95 

State  ex  rel  v.  Llggotta 584 

State  ex  rel  v.  Orgill 260 

State  ex  rel,  Richard  v 51 

State  ex  rel  v.  Voight 447 

State  ex  rel  v.  Wright 77 

State  ex  rel  v.  Wright 261 

State  ex  rel  v.  Wright 396 

Statler,  Life  Assurance  Co.  v.  59 

Stevens  v.  Blum 115 

Stevens,  Wagerman  v 155 

Strawboard  Co.  v.  Iron  Works  205 

Surety  Co.  v.  Bonding  Co.  ...  229 

Swetland  v.  Realty  Co 249 

Sykora  v.   Djurdjec    57 

Teagle  v.  Teagle 538 

Terrell  v.  Leonard 89 

The  Beckman  Co.,  Myer  v.  . .  32 
The  S.  H.  Kohn  Co.  v.  Simon  371 

Theatre  Co.,  Davis  v 495 

Thoma,  Lee  v 144 

Tlpling,  Board  of  Trustees  v.  117 
Toledo  Furnace  Co.,  Doyle  v.  231 

Tomash,  Brewing  Co.  v 93 

Townsend  v.  State 380 

Traction  Co.  v.  Carr 200 

Traction  Co.  v.  McAfee 35 

Travelers  Insurance  Co.,  Gar- 
rett V 197 

Trust  Co.  V.  Grossner  87 

Trust  Co.  V.  Insurance  Co.  . .  411 
Trustees  C.  S.  Ry..v.  Roth  . .  562 
Turner,  V.   &  T.   Co.,  Power 

Co.    V 34 

Twiggs,  Ellis  V 172 

U.  S.  Coal  Co.  V.  Osborne 599 

A^'an  Nover  v.  Eshleman   202 

Voight,  State  ex  rel  v 447 

Wageman   v.    Cleveland    588 

Wageman  v.  Stevens   155 

Wagner  v.  Construction  Co. . .  134 
Warehouse  Co.,  Remington  v.  301 
Watklns,  National  Coal  Co.  v.  575 
Wheeling  &  Lake  Erie  Ry.  Co. 

V.  Davider   470 

Williams,  Brailey  v 462 

Williams   v.   Fortlage    242 

Wirt,  Lippert  v 469 

Wren tm ore  v.  Wrentmore  ...     81 

Wright,  State  ex  rel  v 77 

Wright.  State  ex  rel  v 261 

Wright,  State  ex  rel  v 396 


OHIO 
CIRCUIT  COURT  REPORTS 


NEW  SERIES— VOLUME  XVII. 


CASES  ARGUED  AND  DETERMINED  IN  THE  CIRCUIT 

COURTS  OF  OHIO. 


ACCEPTANCE  OF  PAYMENT  BY  CIULDITOIL  PROM  INSOLVENT 

DEBTOR. 

Circuit  Court  of  Cuyahoga  County. 
Pabst  Brewing  (Company  v.  Oassius  L.  Johnson  et  al.* 

Decided,  December  24.  1903. 

Insolvent  Debtor — When  May  Prefer  Creditor. 

Section  6343,  Revised  Statutes,  as  amended  by  95  O.  L.,  608,  does  not 
alter  the  rule  of  Cross  v.  Carstone,  49  O.  S.,  548,  that  a  creditor 
may  accept  payment  as  security  from  an  Insolvent  debtor,  so  long 
as  it  is  not  obtained  for  the  benefit  of  a  third  party  also. 

Klein  <(;  Harris,  for  plaintiff  in  erro]-. 
Tanney  &  hinder y  contra. 

Henry,  J.;  Marvin;  J.,  and  Winch,  J.,  concur. 

The  petition  must  be  dismissed.  Section  6343,  Revised  Stat- 
utes, as  amended  by  95  O.  L.,  608,  does  not,  we  think,  alter  the 
rule  of  Cross  v.  C(Pi*$tone,  49  0.  S.,  548,  that  a  creditor  may  ac- 

^Affirmed  without  opinion,  Pahst  Brewing  Co.  v.  Peltz  et  ah  81  Ohio 
State.  566, 
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cept  payment  or  security  from  an  insolvent  debtor,  so  long  as  it 
is  not  obtained  for  the  benefit  of  a  third  party  also. 

Whatever  may  be  effect  of  the  words  '*in  trust  or  otherwise" 
and  the  words  **to  prefer  one  or  more  creditors,"  we  do  not 
infer  that  the  Ijegislature  intended  so  revolutionary  a  change  as 
plaintiff  contends. 

It  follows  that  the  first  assignment  to  Pelitz  did  not  bring  this 
case  within  that  statute. 

Nor  could  the  pendency  of  this  ac^tiou,  considered  as  a  credi- 
tor's bill,  have  operated  to  prevent  the  administrator  of  Herirj' 
P.  Johnson's  estate  from  exercising  his  right  and  discharging 
his  duty  of  paying  the  fund  in  question  to  the  administrator  of 
Myra  C.  Johnson's  estate  when  the  latter  was  appointed. 

And  whatever  might  have  been  the  duty  of  Myra's  adminis- 
trator, had  he  been  made  a  party  before  disbursing  the  fund, 
we  see  nothing  in  the  pendency  of  the  action  against  Cassius  L. 
Johnson  et  al  to  prevent  lawful  payment  by  said  administrator 
to  him,  or  on  his  order,  to  his  creditors.  And  this  is  so,  even 
though  such  transaction  resulted  in  preferring  the  creditors 
so  paid. 

The  end  accomplished  was  not  unlawful.  Neither  was  the  con- 
certed means.     Hence  there  was  no  actionable  conspiracy. 
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KVIDKNCB  AS  TO  TEST  MADE  AS  TO  QUALITY  OF  GOODS. 

Circuit  Court  of  Cuyahoga  County. 

The  Cogswell  Dental  Supply  Va\  v.  Oideon  Sibley. 

.  Decided,  January  20,  1908. 

Sales — Evidence — Warranty — Result  of  Laboratory  Test  of  Goods  Sold 
on  Warranty  Admissible. 

In  an  action  for  the  price  of  manufactured  goods  sold  on  warranty, 
evidence  of'  laboratory  tests  of  the  goods  delivered  is  admissible. 

BUlman  it  BUlman^  for  plaintiff  in  error. 
Carr,  Stearns  cf"  Chamhvrlain,  contra. 

Henry,  J.;  Marvin,  J.,  and  Winch,  J.,  concur. 

This  was  an  action  for  tlie  price  of  a  large  number  of  sets  of 
artificial  teeth  sold  by  the  defendant  in  error  to  the  plaintiff  in 
error,  which  is  a  dealer  in  dental  supplies.  The  defense  was 
breach  of  warranty  of  quality. 

On  the  trial  the  burden  of  the  proof  was,  of  course,  upon  the 
defendant  below,  plaintiff  in  error  here,  and  it  offered  to  show 
by  its  clerk  in  charge  of  its  teeth  department  that  the  said  teeth, 
when  tested  in  the  laboratory,  were  found  to  be  brittle  and  worth- 
less, and  of  no  value,  that  the  metal  pins  attached  to  said  teeth 
were  brittle  and  fragile  and  broke  on  slight  pressure,  and  that 
the  teeth  were  absolutely  worthless  and  could  not  be  used.  To 
the  exclusion  of  this  evidence  the  defendant  excepted  and  rested 
its  case.  Thereupon  the  court  directed  a  verdict  for  the  plaintiff, 
which  was  accordingly  rendered. 

These  rulings  of  the  court  we  think  were  erroneous.  True, 
the  teeth  were  exhibited  to  the  purchaser  at  the  time  of  the 
purchase,  placed  in  stock  by  him  and  an  effort  made  to  sell  them, 
but  with  very  little  success.  Upon  reports  from  customers,  that 
the  teeth  were  unfit  for  the  use  intended,  the  fact  developed, 
according  to  the  proof  offered  but  excluded,  that  when  tested  in 
the  laboratorv  thev  were  found  to  be  defective  and  worthless. 
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Apparently  these  defects  wer.e  not  discoverable  upon  exami- 
nation at  the  time  of  the  purchase.  The  seller's  agent  represent- 
ed them  to  be  good  and  strong,  and  the  purchaser  stated  to  the 
agent  at  the  time  that  he  bought  them  upon  that  representation. 
The  evidence  offered  should  have  been  received  and  the  case 
submitted  to  the  jury. 

For  the  reasons  indicated,  the  judgment  of  the  court  of  com- 
)ii()n  pleas  is  reversed  and  the  cause  remanded  for  a  new  trial. 


RIGHTS  OP  ABUTTER.  ON  RAILWAY  CROSSING  HIGHWAY 

ABOVE  GRADE. 

Circuit  Court  of  Cuyahoga  County. 

Joseph  A.  Ritter  et  ai.  v.  The  Cleveland  Short  Ijine  Rau.way 

Company. 

Decided,  January  20,  1908. 

Railroads — Highways — L'minent  Domain — Easement  of  Access  from 
Abutting  Lot  to  Street  is  Property — Lachen  May  Prevent  Owner 
from  Enjoining  the  Taking  of  Property — County  Commissioners 
and  Railroads  May  Agree  as  to  Manner  of  Crossing  Highways. 

1.  The  easement  of  access  to  an  abutting  lot  from  the  street  is  prop- 

erty within  the  meaning  of  Section  19,  Article  1,  of  the  state  Con- 
stitution and  when  a  highway  crosses  a  railroad  track  by  means 
of  a  bridge,  the  railroad  in  constructing  the  bridge  and  approaches 
thereto  becomes  liable  to  an  abutting  lot  owner,  whose  easement 
of  access  to  his  property  is  injured  by  the  throwing  up  of  an  em- 
bankment in  the  street  in  front  thereof. 

2.  Public  policy  may  require  a  court  to  hold  that  an  owner,  who  has 
delayed  the  assertion  of  his  rights  until  public  considerations  have 
intervened,  has  forfeited  the  right  to  reclaim  property  taken  and 
is  remitted  to  his  rights  of  compensation. 

3.  County    commissioners    are    not    precluded    by    Section    3387-17fc. 

which  provides  that  except  in  certain  cases  new  lines  of  railroad 
shall  cross  highways  above  or  below  grade,  from  making  a  contract 
as  to  the  manner  of  crossing  a  highway  under  the  provisions  of  Sec- 
tion 3283,  Revised  Statutes,  providing  that  public  officers  and  rail- 
roads may  agree  upon  the  terms  upon  which  railroads  may  occupy 
public  property. 
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W.  U.  Boyd,  for  plaintiff  in  error. 
Kline,  Tolles  &  Ooff,  contra. 

Henry,  J.;  Marvin,  J.,  and  Winch,  J.,  concur. 

The  facts  disclosed  on  the  trial  of  this  appeal  are  that  the 
plaintiff  owns  an  improved  parcel  of  land  abutting  upon  a  state 
it)ad,  in  this  county,  near  the. point  where  said  road  is  inter- 
sected by  the  Cleveland  Short  Line  Railway  Company's  railroad. 
This  road  being  newly  established  comes  within  the  recently  en- 
acted provisions  of  law  prohibiting  the  ci-eation  of  grade  cross- 
ings, and  pursuant  to  the  terms  of  Section  8283,  Revised  Stat- 
utes of  Ohio,  the  railway  company  and  the  county  commissioners 
have  entered  into  an  agreement  whereby  the  grade  of  the  rail- 
road is  to  be  seven  feet  below  the  former  established  grade  of 
the  highway,  and  the  grade  of  the  latter  will  be  elevated  eighteen 
feet  above  its  former  level. 

The  railway  company  in  making  tlie  change  of  grade  in  the 
highway,  pursuant  to  this  agreement,  has  carried  the  slope  or 
approach  to  the  crossing  to  a  point  in  front  of  plaintiff's  premises 
and  is  about  to  obstruct  plaintiff's  driveway  by  an  elevation  of 
the  roadway  in  front  of  the  entrance  to  his  premises  to  a  height 
of  four  to  six  feet.  Prior  to  the  commencement  of  this  case  the 
highway  had  been  temporarily  diverted  and  a  large  part  of  the 
filling  in  of  the  highway  on  the  opposite  side  of  the  railroad  from 
plaintiff's  premises  had  been  made;  some  progress  also  upon  the 
filling  in  of  the  highway  on  plaintiff's  side  of  the  railroad  had 
been  made,  and  in  that  state  of  affairs  the  plaintiff  seeks  to  en- 
join this  interference  with  the  access  to  his  premises. 

The  first  claim  of  the  plaintiff  is  that  the  entire -proceeding  of 
the  county  commissioners  and  the  railway  company  is  illegal 
and  unauthorized  by  the  section  to  which  reference  has  been 
made,  the  claim  being  that  the  whole  subject  is  governed  by  Sec- 
tions 3337-8  et  seq.  We  think,  however,  that  Revised  Statutes, 
Section  (3337-17fc)  clearly  contemplates  a  resort  to  such  general 
laws,  including  Section  3283,  as  may  be  applicable  to  such  a 
situation. 
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Section  (3337-17fe)  reads  as  follows: 

'  •  Every  railroad  company  constructing  a  new  line  of  railroad, 
under  its  charter  powers,  across  a  highway,  shall  construct  the 
same  above  or  below  the  grade  of  the  highway,  unless  permitted 
in  the  manner  hereinafter  provided,  to  construct  the  same  at 
grade;  and  such  railroad  company,  may  exercise  the  power 
contained  in  its  charter  and  the  general  laws,  for  altering  the 
grade  and  location  of  highways  in  order  to  avoid  grade  cross- 
ings. ' ' 

That  Section  3283  applies  as  well  to  the  crossing  of  highways 
by  railroads  a*s  to  the  longitudinal  occupation  thereof  is  clearly 
implied  in  the  case  of  The  Lake  Shore  &  Michigan  Southern 
RoAlway  Company  v.  The  City  of  Elyria,  69  Ohio  State,  414. 
And  this  section  provides  that: 

**If  it  be  necessary,  in  the  location  of  any  part  of  a  railroad, 
to  occupy  any  public  road,  street,  alley,  way,  or  other  ground  of 
any  kind,  or  any  part  thereof,  the  municipal  or  other  corporation 
or  public  officers  or  authorities,  owning  or  having  in  charge 
thereof,  and  the  company,  may  agree  upon  the  manner,  terms, 
and  conditions  upon  which  the  same  may  be  used  or  occupied." 

This  section  seems  to  invest  the  county  commissioners  with  the 
requisite  authority  to  enter  into  the  kind  of  agreement  here 
under  consideration.  It  further  provides  the  method  of  proced- 
ure to  be  followed  in  case  of  disagreement  between  the  railway 
and  the  public  authorities.  Section  3337-8  et  seq,,  makes  no  pro- 
vision for  such  a  contingency. 

We  do  not  think  that  a  resort  to  Section  3283  is  precluded  by 
the  existence  of  the  section  last  referred  to,  and  it  being  un- 
disputed that  the  provisions  of  Section  3283  if  applicable,  have 
been  followed,  we  can  not  enjoin  the  continuation  of  the  railway 
company's  work  on  the  ground  of  any  illegality  in  the  agreement 
under  which  it  is  proceeding. 

It  is  further  claimed  that  even  if  the  work  being  done  by  the 
railroad  company  is  lawful,  the  plaintiff  *s  right  to  an  injunction 
nevertheless  exists  in  respect  of  any  infringement  of  his  property 
rights  by  impairment  of  the  access  to  his  property  in  consequence 
of  said  work. 
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It  is  admitted  in  this  case  that  the  damage,  if  any,  which  he 
has  sustained,  is  ascertainable  in  money,  but  it  is  urged,  on  the 
part  of  the  defendant,  that  although  plaintiff's  premises  are 
improved  and  consist  of  a  residence  site  with  a  lawn  and  a  house, 
the  latter  being  j^emote  enough  from  the  highway  so  that  it  is 
not  directly  affected  by  the  slight  change  of  the  level  thereof,  the 
impairment,  if  any,  of  his  access  thereto  is  not  the  taking  of 
property  for  which,  under  the  Constitution  and  laws  of  this 
state  (he  defendant  must  make  or  secure  a  compensation  in 
money,  but  is  at  the  most,  an  incidental  damage  for  which  he  has 
his  action  at  law. 

With  this  view  we  do  not  agree.  In  the  case  of  McNtdta,  Re- 
ceiver, V.  Ralston,  5  C.  C,  330,  it  was  held  that  the  easement  of 
access  from  the  street  to  an  abutting  lot  and  from  the  lot  to  the 
street  is  properly  within  Section  19  and  Article  I  of  the  Consti- 
tution of  this  state,  and  when  a  highway  crosses  a  railroad  track 
by  means  of  a  bridge,  the  railroad  in  constructing  the  bridge  and 
approaches  thereto  becomes  liable  to  an  abutting  lot  owner,  whose 
easement  of  access  to  his  property  is  injured  by  the  throwing  up 
of  an  embankment  in  the  street  in  front  thereof. 

See  also  Hatch  v.  C.  ct  /.  R.  Co.,  18  Ohio  St.,  92. 

The  taking  of  property  in  such  cases  being  by  and  on  behalf  of 
a  private  corporation  is  a  taking  for  which  compensations  under 
the  Constitution,  must  be  rendered  or  secured  in  advance;  al- 
though, of  course,  the  property  owner  may,  if  he  prefers,  wait 
until  after  the  taking,  and  bring  his  action  to  compel  appropria- 
tion for  damages,  as  the  case  may  require. 

In  this  case,  however,  the  public  interest  can  not  be  ignored, 
and  because  the  public  use  of  the  highway  will  be  seriously  inter- 
fered with  so  long  as  this  change  remains  in  its  uncompleted 
state,  we  are  bound  to  consider  whether  or  not  the  plaintiff  by 
waiting  until  the  highway  had  become  thus  obstructed  has  de- 
prived himself,  as  against  the  public,  of  his  undoubted  right  to 
prevent  the  consummation  of  the  threatened  mjury  of  which  he 
complains  until  he  shall  have  been  first  compensated. 

In  Ooodwin  et  al  v.  Cincinnati  &  Whitetvater  Canal  Co,  et  at, 
18  Ohio  St.,  169,  it  is  recognized  that  considerations  or  public 
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policy  may  require  a  court  to  hold  that  an  owner  who  has  delayed 
the  assertion  of  his  rights  until  such  public  considerations  have 
intervened,  has  forfeited  his  right  to  re-claim  property  taken  and 
is  remitted  to  his  rights  of  compensation.  We  think  the  same 
principle  applies  in  this  case,  even  though  the^jury  is  still  only 
threatened,  and  for  this  reason  and  because  the  plaintiff  delayed 
bringing  his  action  until  the  public  highway  was  so  greatly  ob- 
structed that  it  will  require  less  time  to  complete  the  work  than  to 
undo  it,  his  prayer  for  injunction  is  denied  and  he  is  remitted 
to  his  plain  remedy  at  law. 

The  petition  is  therefore  dismissed. 


UNDESIGNATED  PAYMENT  BY  DEBTOR  ON  TWO 

OBLIGATIONS. 

Circuit  Court  of  Cuyahoga  County. 
Francis  A.  Harvey  et  al  v.  Mary  B.  Shurtleff,  Executrix. 

Decided,  January  20,  1908. 

Debtor  and  Creditor — Application  of  Payments. 

Where  the  debtor  makes  a  payment  to  the  creditor  to  whom  he  owes 
two  obligations,  one  not  yet  due  and  the  other  past  due,  without 
specifying  upon  which  the  payment  is  to  be  applied,  the  creditor 
must  apply  it  to  the  payment  of  the  obligation  which  is  due.    ' 

Mark  A,  Copeland,  for  plaintiff  in  error. 
Burton  cf'  Dake  and  William  Howell,  contra. 

Henry,  J. ;  Marvin,  J.,  and  Winch,  J.,  concur. 

The  original  action  in  the  court  below  was  a  mortgage  fore- 
closure case  brought  by  one  Ryder  against  the  plaintiffs  in  error 
and  others.  A  decree  of  foreclosure  was  entered  and  other 
issues  being  reserved  for  further  trial,  the  mortgaged  premises 
were  sold,  resulting  in  a  deficit.  With  respect  to  this  deficit  and 
upon  the  issues  reserved  the  case  was  thereupon  resolved  into 
two  actions  for  money  only,  which  were  separately  docketed  and 
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tried,  by  consent  of  parties,  and  upon  judgment  being  rendered 
in  the  second  of  these  separated  actions,  this  petition  in  error 
was  filed. 

The  plaintiff  in  error,  Prances  A.  Harvey,  in  June,  1902, 
owned  a  parcel  of  land  at  the  corner  of  Kennard  and  Portland 
streets  in  this  city.  General  Shurtleff,  of  whose  will  Mary  B. 
Shurtleff  is  the  executrix,  through  the  firm  of  Harvey  Brothers, 
sons  of  the  plaintiff  in  error,  then  made  a  loan  of  $3,000  to  the. 
plaintiffs  in  error,  evidenced  by  two  promissory  notes,  one  for 
$2,500,  bearing  interest  at  six  per  cent,  due  five  years  after  date, 
the  other  for  $500,  bearing  interest  at  eight  per  cent,  and  due 
six  months  after  date,  each  of  which  was  secured  by  mortgage  on 
this  property. 

Before  the  maturity  of  either  of  these  notes,  Mrs.  Harvey  sold 
the  mortgage  premises  to  Mrs.  Malvina  Green,  now  insolvent, 
who  assumed  and  agreed  to  pay  the  said  mortgage  indebtedness. 
A  few  months  after  this  sale  General  Shurtleff,  upon  being  paid 
the  sum  of  $1,000  by  Mrs.  Green,  through  Harvey  Brothers, 
released  certain  portions  of  the  mortgaged  premises  from  the 
lien  of  the  mortgage.  The  $500  note  was  then  due,  but  General 
Shurtleff  applied  the  sum  thus  paid  upon  the  $2,500  note,  which 
was  not  due.  Afterwards  General  Shurtleff  sold  the  $2,500  note 
to  said  Ryder,  plaintiff  in  the  original  mortgage  foreclosure  suit. 
in  that  suit  General  Shurtleff,  or  the  executrix  of  his  will,  Mary 
B.  Shurtleff,  filed  a  cross-petition  upon  the  $500  note  and  mort- 
gage, but  no  part  of  that  note  was  paid  out  of  the  proceeds  of 
the  foreclosure  sale,  and  it  is  upon  the  action  for  personal  judg- 
ment upon  this  note  that  the  present  proceeding  in  error  arises. 

The  action  by  Ryder  for  a  personal  judgment  against  the  Har- 
veys  for  the  deficiency  resulting  from  the  foreclosure  sale  re- 
sulted in  a  judgment  for  the  defendants,  apparently  upon  the 
ground  that  Gteneral  Shurtleff  had,  in  consideration  of  the  as- 
sumption of  the  $2,500  note  by  Malvina  Green  w^hen  she  pur- 
chased, released  the  Harveys  from  their  liability  as  makers 
thereof.  The  pleadings  and  journal  entries  in  the  original  mort- 
gage foreclosure  suit,  as  well  as  in  the  action  for  personal  judg- 
ment for  the  deficiency  due  on  the  $2,500  note,  were  all  put  in 
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evidence  in  this  ease  and  are  included  in  the  bill  of  exceptions 
before  us. 

The  defenses  to  this  action  interposed  by  the  Harveys  are 
three  in  number : 

1.  That  General  Shurtleff's  release  of  this  personal  liability 
of  the  Harveys  extended  as  well  to  the  $500  note  as  to  the  $2,500 
note. 

2.  That  the  release  of  a  portion  of  the  mortgaged  premises 
from  the  lien  of  the  mortgage,  at  the  instance  of  Mrs.  Green,  and 
on  payment  by  her  of  $1,000,  was  made  without  the  consent  of 
the  Harveys,  and  impaired  the  mortgaged  security  of  the  indebt- 
edness by  the  full  amount  of  the  deficiency  resulting  from  the 
foreclosure  sale. 

3.  That  General  Shurtleff  misapplied  the  $1,000  thus  paid, 
which  if  applied  according  to  law  and  the  rights  of  the  Harveys' 
would  have  extinguished  the  $500  note. 

Upon  the  first  defense  it  was  alleged  in  the  answer  of  the  Har- 
veys that  General  Shurtleff ,  being  in  the  habit  of  lending  money 
to  or  through  them,  had  entered  into  a  general  agreement  by  the 
terms  of  which  he  had  contracted  to  release  them  from  personal 
liability  on  any  mortgage  notes  which  they  executed  to  him, 
whenever  they  should  sell  the  mortgaged  premises  to  persons, 
whose  responsibility  upon  an  investigation  by  him,  he  should 
approve,  in  consideration  of  such  purchasers'  assumption  of  an 
agreement  to  pay  such  mortgaged  indebtedness ;  and  that  pursu- 
ant to  this  arrangement  he  had,  upon  investigation,  approved  of 
Mrs.  Green's  responsibility,  and  had  released  the  Han^eys  from 
personal  liability  upon  their  notes  assumed  by  her  and  secured 
by  mortgage  on  the  premises  which  she  purchased  from  them. 

Upon  the  trial  the  Harveys  introduced  some  evidence  tending 
to  show  that  General  Shurtleff  had  released  them  from  personal 
liability,  but  the  court  charged  the  jury  in  substance  that  it  was 
incumbent  upon  the  Harveys  to  prove  not  only  a  mere  verbal 
release  by  General  ShurtleflP  but  a  substantial  compliance  with  the 
terms  of  the  alleged  general  agreement  between  him  and  the 
Harvey  Brothers  so  far  as  the  same  related  to  this  transaction, 
and  the  court  declined  to  charge,  as  requested,  that  if  the  jury 
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found  that  General  Shurtleflf  had  in  fact  verbally  released  the 
Harveys  from  their  personal  liability,  in  consideration  of  Mrs. 
Green's  assumption  of  the  mortgage  indebtedness,  they  should 
find  for  the  defendants.  In  this  we  think  the  court  erred.  The 
material  fact  was  merely  whether  a  release  had  actually  been 
given.  If  so,  it  was  quite  immaterial  whether  all  of  the  matter 
of  inducement  alleged  by  the  Harveys  in  their  answer  was  proved. 
No  matter  what  General  Shurtleflf 's  general  arrangement  with  the 
Harveys  may  have  been,  if  he  chose  to  make  a  contract  of  release 
of  their  liability  in  this  case,  that  would  suflSce  to  make  a  perfect 
defense  to  this  action. 

As  to  the  second  defense,  we  think,  upon  examination  of  the 
evidence  contained  in  the  bill  of  exceptions,  that  the  court  was 
warranted  in  submitting  to  the  jury,  and  the  jury  was  warranted 
in  finding,  that  the  Harveys  did  consent  to  the  release  of  a  por- 
tion of  the  mortgaged  premises  from  the  lien  of  the  mortgage,  if 
such  consent  was  necessary  under  the  circumstances  of  this 
transaction. 

With  respect  to  the  third  defense,  we  find  the  law  to  be  as  con- 
tended by  plaintiff  in  error  namely :  when  payment  is  made  by 
a  debtor  to  his  creditor,  without  stipulation  as  to  whether  it  shall 
be  applied  upon  a  debt  that  is  due  or  upon  a  debt  that  is  not 
due,  it  becomes  the  creditor's  duty  to  apply  it  upon  the  former. 
For  it  would  be  contrary  to  all  reason  to  suppose  that  one  who 
owes  his  creditor  two  debts  should  be  presumed  to  intend  to 
apply  the  payment  upon  one  which  is  not  due,  leaving  the  other 
which  is  due  to  be  enforced  at  once.  Barbour's  Law  of  Pay- 
ments, 138;  Siemfor  Bank  v.  Benedict,  15  Conn.,  437. 

And  this  is  true,  despite  the  fact  that  in  this  case  it  was  natural 
for  General  Shurtleflf  to  desire  to  apply  the  payment  upon  the 
obligation  which  bore  the  lower  rate  of  interest  and  which  was 
without  security  of  the  Harveys'  liability  as  original  makers,  if  we 
suppose  that  upon  retrial  the  jury,  when  properly  instructed  on 
the  subject  of  the  release  of  the  Harveys'  personal  liability  upon 
this  $500  note,  will  find  as  they  did  before. 

The  creditor,  as  between  debts  not  due,  has  the  option  to  apply 
payment  as  he  pleases,  if  no  stipulation  in  that  behalf  is  made 
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by  the  debtor,  and  if  no  application  is  made,  a  court  of  equity 
will  apply  it  in  an  equitable  manner.  But  under  the  circum- 
stances of  this  case  the  creditor  had  no  option.  If  he  had  made 
the  proper  application  of  the  payment  of  $1,000  this  $500  note 
would  have  been  extinguished. 

It  is  claimed,  however,  that  the  Harvey s  are  estopped  from 
asserting  that  the  $500  note  was  paid,  because  it  was  adjudicated 
in  the  original  foreclosure  suit,  to  which  both  they  and  Shurt- 
leff's  executrix  were  parties;  that  $500  was  owing  upon  this  note 
and  $1,500  on  the  $2,500  note. 

The  answer  to  this  contention  is  that  so  far  as  the  issues  then 
adjudicated  are  concerned,  this  finding  was  strictly  true.  The 
personal  liability  of  the  Harvey s  was  an  issue  which  was  then 
expressly  reserved,  and  their  contention  then  was  and  still  is 
that  no  personal  liability  whatever  attached  to  them. 

We  have  carefully  examined  the  pleadings  which  they  filed  in 
the  original  foreclosure  suit,  and  in  the  other  branch  of  the  case, 
as  afterwards  divided,  and  we  fail  to  find  any  allegation  or  ad- 
mission therein,  either  that  the  $1,000  had  been  paid  upon  the 
$2,500  note,  or  that  any  part  of  the  $500  note  was  due  from  them. 

Shurtleff 's  executrix  has,  moreover,  failed  anywhere  to  plead 
that  Mrs.  Green,  in  making  the  payment  of  $1,000  gave  any  di- 
rection, through  the  Harveys  or  otherwise,  as  to  how  that  pay- 
ment should  be  applied,  or  that  the  Harveys  themselves  gave  any 
such  direction  or  are  in  any  way  estopped  from  interposing 
this  defense.  Neither  do  we  discover  anything  in  the  evidence 
which  would  warrant  us  in  supposing  that  General  Shurtleff 
was  under  any  direction  or  duty  to  apply  said  payment  other- 
wise than  as  the  law  required  for  the  preservation  of  the  Har- 
veys' rights  in  the  premises. 

At  the  close  of  the  plaintiffs'  evidence  in  the  court  below  a 
motion  to  direct  a  verdict  upon  this  ground  of  defense  was 
properly  interposed,  and  that  motion  should  have  been  sustained. 

For  the  errors  indicated,  the  judgment  of  the  court  of  com- 
mon pleas  is  reversed  and  cause  remanded  for  a  new  trial. 
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AS  TO  DAMAGES  RESULTING  FROM  ^rACATION  OP  STREET. 

Circuit  Court  of  Cuyahoga  County. 

Charles  O.  Anderson  et  al  v.  The  City  of  Cleveland  and 
The  N.  Y.  C.  &  St.  L.  Railroad  Company.* 

Decided.  .January  20,  1907. 

Roads  and  Streets — Property  Owner  Has  No  Claim  for  Compensation 
for  Vacation  of  Street,  When. 

A  property  owner  on  a  street  or  alley,  a  portion  of  which  other  than 
that  on  which  he  abuts  is  vacated  by  the  city  council,  has  no  right 
to  conipensation  where  he  has  reasonable  access  to  his  property 
by  other  streets  and  alleyn,  although  the  distance  he  may  have 
to  travel  in  some  directions  may  be  greater  than  before  the  vaca- 
tion. 

('.  W,  Toland  and  F.  H.  Kaiser,  for  plaintiffs  in  error. 
y.  D.  Baker  and  John  H.  Clarke,  contra. 

Henry,  J. ;  Marvin,  J.,  and  Winch,  J.,  concur. 

The  parties  stand  related  here  as  they  stood  in  the  court  be- 
low. Plaintiff  owns  a  parcel  of  real  estate  at  the  southeast  cor- 
ner of  Jjandon  street  and  the  right-of-way  of  the  New  York, 
Chicago  &  St.  Louis  Railroad  Company.  Detroit  avenue  a  short 
distance  north  of  this  property  forms  with  said  street  and  right- 
of-way  a  small  trianigle.  By  reason  of  a  separation  of  the  grades 
of  said  avenue  and  said  railroad  at  their  intersection,  pursu- 
ant to  an  agreement  to  that  end  entered  into  between  the  said 
railroad  and  the  city  of  Cleveland,  the  railroad  track  at  this 
point  has  been  lowered ;  that  part  of  Landon  street  between  the 
railroad  and  Detroit  avenue  has  been  vacated,  and  in  lieu  of  the 
vacated  portion  of  this  street  an  extension  of  Landon  street  has 
been  opened  up  to  Detroit  avenue,  south  of  and  parallel  with 
the  railroad's  right-of-way.  The  grade  of  this  extension  is  up- 
ward from  a  point  near  plaintiff's  premises  to  the  level  of  De- 


•  Affirmed  without  opinion,  Anderson  v.  City  of  Cleveland,  79  Ohio  State, 
451. 
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troit  avenue.  The  distance  to  be  traveled  between  plaintiff's 
property  and  the  point  of  former  intersection  between  Landon 
street  and  Detroit  avenue  has  thus  been  increased,  but  no  change 
has  been  made  in  the  part  of  Landon  street  on  which  plaintiff's 
property  abuts.  Upon  this  state  of  facts  plaintiff  sued  to  re- 
cover damages  sustained  by  him  in  consequence  of  the  impaired 
access  to  and  from  his  premises.  It  is  not  complained  that  the 
grade  of  Landon  street  extension  is  impracticable,  and  any  diflS- 
culty  in  travel  by  the  new  route  instead  of  by  the  vacated  portion 
of  Landon  street  may  be  presumed,  except  as  to  the  extra  dis- 
tance, to  be  offset  by  the  elimination  of  the  hazards  of  the  former 
grade  crossing  on  Landon  street. 

We  think  the  court  below  was  right  in  holding  that  the  rule  of 
The  Kintiear  Mfg.  Co.  ft  al  v.  Beatty,  65  Ohio  State,  264,  pre- 
cludes recovery  on  this  state  of  facts.  The  second  paragraph 
of  the  syllabus  in  that  case  is  as  follows : 

**A  property  owner  on  a  street  or  alley,  a  portion  of  which 
other  than  the  part  on  which  he  abuts,  is  vacated  by  the  city 
council,  has  no  right  to  enjoin  the  obstruction  of  the  vacated  por- 
tion by  the  owners  to  whom  it  reverted,  where  he  has  reasonable 
access  to  h's  property  by  other  streets  and  alleyjs,  although  the 
distance  he  may  have  to  travel  in  some  directions  may  be  greater 
than  before  the  vacation.  To  entitle  a  party  to  any  relief  in  such 
cases,  the  inconvenience  he  suffers  must  differ  in  kind  from  that 
of  the  general  public,  and  not  only  in  degree." 

It  is  said,  however,  that  the  facts  in  that  case  were  such  that 
the  injunction  prayed  for  shoiild  have  been  denied  in  any  event, 
because  they  disclosed  that  plaintiff's  access  to  her  property  was 
not  appreciably  impaired  but  was  in  fact  bettered  by  the  changes 
complained  of.  But  we  think  the  rule  as  expressed  in  the  sfylla- 
bus  of  the  case  is  controlling  and  that  the  plaintiff  in  this  case, 
as  in  that,  is  not  entitled  to  any  relief,  because  no  legal  injury 
arises  in  such  case,  unle&s  the  inconvenience  suffered  is  different 
in  kind  and  not  merely  in  degree  from  that  of  the  general  public. 

It  is  complained  of  further  in  this  case  that  the  lowering  of 
the  grade  of  the  railroad  tracks  alongside  of  plaintiff's  property 
to  a  depth  of  less  than  nine  feet  has  deprived  plaintiff  of  the 
lateral  support  naturally  appertaining  to  his  land,  whereby  the 
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buildings  thereon  have  been  rendered  less  secure  and  the  ground 
itself  has  crumbled  away.  So  far.  however,  as  the  mere  crumb- 
ling of  the  ground  is  concerned,  the  plaintiff  has  in  open  court 
here  waived  this  claim. 

With  reference  to  the  buildings  thereon,  the  excavation  being 
of  the  depth  indicated  merely,  no  right  of  the  plaintiff  is  thereby 
invaded.    Belden  v.  Franklin  at  al,  8th  C.C.(N.S.),  159. 

The  judgment  of  the  court  of  common  pleas  is  affirmed. 


INJURY  OF  EMPLX>YEE  IN  DEFECTIVE  MACHINEILY. 

Circuit  Court  of  Cuyahoga  County. 

James, F.  (Joggin,  an  Infant,  by  His  Next  Friend,  John  GkxsGiN, 
V.  The  Electric  Controller  &  Supply  Company. 

Decided,  February  3,  1908. 

Master  and  Servant — Negligence — Contributory  Negligence  a  Question 
for  Jury,  When — Servant  May  Rely  on  Assurance  Defective 
Machinery  Has  Been  Repaired. 

1.  Wlien  a  workman  on  a  drill  press  notifies  his  employer  of  a  defect 

in  the  machinery  which  allows  the  drill  press  to  fall  when  not  in 
.  use,  and  quits  work  until  assured  by  the  foreman  that  the  defect 
has  been  removed,  and  after  returning  to  work  is  injured  by  the 
some  defect;  Held,  That,  in  the  absence  of  contributory  negligence, 
the  master  is  liable. 

2.  The  question  as  to  whether  the  employee  was  guilty  of  contributory 

negligence  in  not  observing  that  the  defect  still  remained  and  in 
not  swinging  the  drill  clear  of  the  base  when  not  operating  it  are 
questions  for  the  jury. 

Hamilton  &  Smith,  for  plaintiff  in  error. 
Hoyt,  Diistin  &  Kelley,  contra. 

Henry,  J.;  Marvin,  J.,  and  Winch,  J.,  concur. 

This  is  a  personal  injury  damage  case  between  master  and 
servant.  The  parties  stand  as  they  stood  below,  a  verdict  for 
the  defendant  below  having  been  directed  upon  motion,  at  the 
close  of  the  plaintiff's  evidence. 
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The  plaintiff  although  but  thirteen  years  old  was  an  exper- 
ienced drill-press  hand,  employed  in  defendant's  shop.  The 
spindle  of  the  drill  press  which  he  operated  fell  down  upon  his 
hand  while  he  was  engaged  in  measuring  the  depth  of  a  hole 
which  he  had  just  drilled.  The  spindle  was  normally  held  in 
its  proper  verticle  position  by  a  guide  or  cylinder  through  which 
it  passed  near  its  lower  extremity,  and  it  was  kept  from  falling 
down  by  a  collar  or  nut  at  the  upper  end  of  the  cylinder  clamped 
tightly  around  the  spindle  by  means  of  a  screw.  On  the  morning 
of  the  accident,  this  screw  had  worked  loose  and  the  plaintiff  had, 
by  direction  of  his  foreman,  tightened  it.  Finally  at  noon  the 
spindle  came  down  and  plaintiff  left  his  work  with  the  request 
to  his  foreman  that  the  latter  repair  the  diflBculty.  This  the 
foreman  promised  to  do,  and  when  plaintiff  returned  in  the 
evening  to  his  work  the  foreman  advised  him  that  he  had  done 
so.  After  working  a  short  time  upon  the  drill  press  as  thus 
repaired,  the  spindle  again  fell  down,  inflicting  the  injury  of 
which  he  complains.  The  defendant  urges  that  the  judgment  be- 
low is  correct  for  three  reasons : 

First.  The  drill  press  was  so  arranged  that  the  bed  might 
have  been  swung  around  to  one  side  while  the  operator  measured 
the  depth  of  the  hole  which  he  had  been  drilling.  This  would 
have  prevented  any  chance  of  injury  from  the  turning  or  falling 
of  the  spindle,  and  plaintiff  failed  to  take  this  precaution. 

Secondly.  It  is  urged  that  plaintiff,  experience^  as  he  was 
and  having  the  collar  and  screw  complained  of  immediately  be- 
fore his  face;  should  have  seen  the  working  loose  of  the  screw  be- 
fore it  had  loosened  sufficiently  to  allow  the  spindle  to  fall.  He 
had  made  such  observation  in  the  morning,  and  it  is  claimed  he 
ought  to  have  seen  the  same  thing  in  the  evening. 

Thirdly.  It  is  claimed  that  the  evidence  nowhere  discloses 
that  the  cause  of  the  spindle's  fall  at  the  time  of  the  accident 
was  the  defect  which  plaintiff  had  noticed  in  the  morning,  and 
which  the  defendant's  foreman  had  promised  and  attempted  to 
repair. 

We  think  none  of  these  points  are  well  taken.  The  question 
of  plaintiff's  contributory  negligence  in  failing  to  observe  the 
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looBening  of  the  screw  and  in  failing  to  turn  thi*  bed  of  the  drill 
to  one  side  was  for  the  jury.  It  can  not  be  said  as  a  matter  of 
fact  or  as  a  matter  of  law  that  plaintiff  was  guilty  of  negligence 
in  either  of  these  particulars,  so  far  as  the  evidence  contained  in 
the  bill  of  exceptions  before  us  discloses. 

On  the  third  point  at  page  6  of  the  bill  of  exceptions  the 
plaintiff  testified  that  there  was  nothing  else  aside  from  the 
nut  in  question  that  supported  the  spindle  in  the  cylinder,  and 
on  page  IG  he  testified,  that  just  after  the  accident  the  nut  was 
completely  off  the  spindle.  It  thus  appears,  if  these  statements 
are  true,  that  the  cause  of  the  spindle's  falling  at  the  time 
he  was  injured,  was  the  defective  condition  of  the  nut  or  the 
screw,  which  was  a  part  of  it.  It  was  a  defect  in  this  precise 
place  that  he  had  observed  and  complained  of  in  the  morning; 
it  was  this  defective  condition  which  the  foreman  had  promised 
to  repair  and  assured  plaintiff  that  he  had  repaired.  The  plain 
inference  as  it  seems  to  us  is  that  the  repairs  made  were  not  com- 
plete or  effectual,  but  that  the  same  trouble  which  had  twice  ap- 
peared in  the  morning  recurred  again  in  the  evening  when  plaint- 
iff was  injured.  This,  we  hold,  made  a  case  for  the  jury,  and  it 
was  error  under  the  circumstance  to  direct  a  verdict  for  the 
defendant.  The  judgment  below  is  reversed  and  the  cause  re- 
manded. 
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ASSAULT  ON  PASSKNGEK  BY  CONDUCTOR  AND  MOTORMAN. 

Circuit  Court  of  Cuyahoga  County. 

Jacob  Siegel  v.  The  Cleveland  Electric  Railway  Company. 

Decided,  February  3,  1908. 

Master  and  Servant — Master  Liable  for  Asnault  Made  by  Servant  While 
Acting  Within   Scope  of  Employment. 

A  petition  which  recites  that  plaintiff  while  a  passenger  on  defendant's 
car  was  assaulted  by  its  servants  while  in  the  course  of  their  em- 
ployment states  a  cause  of  action. 

C.  W.  Noble,  for  plaintiff  in  error. 
Squire^  Sanders  d*  Dempsey,  contra. 

Henry,  J.;  Marvin,  J.,  and  Wixcii,  J.,  concur. 

This  proceeding  in  error  is  prosecuted  to  reverse  the  judgment 
of  the  court  of  connncn  i)h^as  rendered  in  favor  of  the  defendant 
in  error,  upon  its  objection,  sustained,  to  the  introduction  of  any 
testimony  under  the  pt^tition  of  the  plaintiff  in  error,  who  was 
plaintiff  below.  The  petition  below  alleges  that  the  plaintiff 
was  a  passenger  in  one  of  the  defendant  *s  cars ;  that  he  paid  his 
fare  but  afterwards  discovered  that  he  had  given  the  conductor 
two  tickets  instead  of  one;  that  he  demanded  the  return  of  the 
extra  and  that  the  conductor,  and  later  the  motorman,  whom  the 
conductor  called  to  his  assistance,  assaulted  and  beat  him  while 
they  were  in  the  em])loy  of  the  defendant  in  the  scope  of  the 
employment  and  in  the  course  of  business  of  their  agency. 

It  is  urged  that  the  petition  containing  substantially  these  alle- 
gations, fails  to  state  i\  cause  of  action,  because  it  does  not  specifi- 
cally aver  that  the  alleged  wrongs  complained  of  occurred  while 
plaintiff  still  remained  a  passenger  upon  the  car,  and  because  it 
alleges  no  facts  directly  connecting  the  assault  with  the  demand 
made  by  the  plaintiff  for  the  return  of  the  extra  ticket,  or  with 
the  performance  of  any  duty  by  the  condu<*tor  or  motorman  in 
their  respective  capaciti<»s  as  employes  of  the  defendant,  and  be- 
cause the  def<»ndant  can  not  be  held  liable  for  a  mere  malicious 
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assault  by  these  nieu.  even  though  they  chaiiee  to  be  in  the  em- 
ploy of  the  defendant.  The  case  is  likened  to  Railway  Company 
V.  Wetmore.  19  O.  S..  110,  wherein  it  was  held: 

*'A  master  is  not  responsible  for  the  wrongful  act  of  his 
servant,  unless  that  act  be  done  in  execution  of  the  authority, 
express  or  implied,  given  by  the  master.  Beyond  the  scope  of 
his  employment,  the  servant  is  as  much  a  stranger  to  his  master 
as  any  third  person,  and  the  act  of  the  servant  not  done  in  the 
execution  of  the  service  for  which  he  was  engaged  can  not  be 
regarded  as  the  act  of  the  master." 

In  that  case  the  plaintiff,  after  purchasing  the  ticket,  as  a 
passenger  applied  to  the  servant  of  the  defendant,  charged  with 
the  duty  of  checking  baggage,  to  have  his  baggage  checked  to  his 
place  of  destination,  and  by  his  importune  conduct  and  abusive 
language  towards  the  servant  provoked  a  quarrel  in  which  the 
servant  to  gratify  his  personal  resentment  struck  the  plaintiff, 
and  it  was  held  that  the  wrongful  act  of  the  servant  in  striking 
the  plaintiff  could  not  be  regarded  as  authorized  by  the  master, 
nor  as  an  act  done  in  the  execution  of  the  service  for  which  he 
was  engaged  by  the  master,  and  the  fact  that  the  blow  was  in- 
flicted by  a  hatchet  furnished  by  the  master  to  be  used  for  a 
wholly  different  purpose  in  connection  with  the  servant's  business 
was  held  to  be  immaterial  as  respects  the  liability  of  the  master. 
The  assault  in  that  case  was  perpetrated  by  the  baggage  master 
outside  of  the  enclosure  where  his  business  with  the  public  was 
regularly  transacted. 

In  the  case  before  us,  however,  the  petition  expressly  avers  that 
the  act  complained  of  was  done  within  the  scope  of  the  employ- 
ment. If  this  be  a  conclusion  it  is  at  most  vulnerable  to  a  motion 
to  require  the  petition  to  be  made  more  definite  and  certain  in 
this  behalf.     The  petition  can  not  be  deemed  demurrable. 

Whatever  the  facts  may  prove  to  be  upon  the  trial  of  the 
issue,  the  allegations  of  the  petition  bring  the  case  within  the 
principle  of  Passenger  Railroad  Co.  v.  Young,  21  Ohio  St.,  518, 
and  The  Nelsoti  Badness  College  Co.  v.  JAoyd,  60  Ohio  St.,  448. 

The  judgment  of  the  court  of  common  pleas  is  reversed  and 
the  cause  remanded  for  further  proceedings. 
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FALSE  REPRESENTATION  AS  TO  REAL  OWNERSHIP  OP 

PROPERTY. 

Circuit  Court  of  Cryahoga  County. 
Johnson  M rF arland  v.  William  Purper  and  Barbara  Purper. 

Decided,  February  3,  1908. 

Trusts  and  Tra$te('s — Trust  Property  Can  Xot  be  Taken  to  Satisfy 
Debt  of  Trustee. 

When  a  husband  who  holds  the  record  title  of  real  estate  belonging  to 
his  wife,  represents  to  his  creditors  that  he  is  the  owner  of  the 
property,  but  his  wife  did  not  know  of,  or  join  in,  these  representa- 
tions, the  husband's  creditors  can  not  subject  the  i)roperty  to  the 
payment  of  his  debts. 

Burrows  <('  Mason,  for  plaintiff  in  error. 
Walter  D.  Meals,  contra. 

Henry,  J.;  Marvin,  J.,  and  Winch,  J.,  concur. 

The  question  presented  by  this  special  appeal  is  whether  the 
plaintiff  having  extended  credit  to  William  Purper,  one  of  the 
defendants,  on  the  faith  of  the  latter 's  record  title  to  certain 
real  estate,  which  the  latter  in  fact  held  in  trust  for  his  wife, 
may  resort  to  the  property  for  the  payment  of  his  claim,  the  same 
having  been  reduced  to  judgment  and  having  been  n  lien  upon 
said  land,  if  a  judguient  lien  can  attach  under  such  circum- 
stances. 

Purports  wife  actpiired  the  property  in  aai  amicable  settle- 
ment of  her  parents'  estates  by  cross-deeds  among  the  heirs,  but 
caused  or  permitted  the  conveyance  of  her  share  to  be  taken  in 
her  husband's  name.  The  property  has  since  from  time  to  time 
been  encumbered  by  mortgage,  but  we  find  nothing  in  these 
transactions  to  vary  the  interest  and  right  of  the  wife  as  cestui 
que  trust.  She  paid  no  particular  attention  to  the  state  of  the 
legal  tHlc  as  betwc(»n  herself  and  her  husband,  but  her  joinder 
in  mortgages  and  her  ])OHsession  of  tax  rect^ipts  affected  her 
with  notice  of  and  ac(|uiescence  in  her  husband's  custody  of  the 
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title.  He  made  representations  to  the  plaintiff  that  he  was  the 
owner  of  the  property,  but  there  is  no  evidence  that  these  repre- 
sentations were  known  to  the  wife,  or  that  she  by  any  affirmative 
conduct  induced  the  plaintiff  to  extend  erc^dit  to  her  husband. 

On  this  state  of  facts  the  rule  is  as  expressed  in  the  first  para- 
graph of  the  syllabus  in  Wright  et  al  v.  Franklin  Bank  et  al, 
59  Ohio  State,  80,  that  lands  held  in  trust  can  not  be  sold  on 
execution  for  the  payment  of  the  debts  of  the  trustee,  and  judg- 
ments against  such  trustee  are  not  liens  upon  such  lands. 

See  also :  Mauley  v.  Hnni,  1  Ohio,  267 ;  Minns  v.  Morse,  15 
Ohio,  569;  Butler  v.  Brown,  5  0.  S.,  211;  Lefferson  v.  Dallas, 
20  O.  S.,  68;  Churchill  v.  Little,  23  O.  S.,  308;  Mannix  v.  Pur- 
sell,  46  O.  S.,  102. 

The  petition  is  therefore  dismissed. 


PAILURK  TO  ENDORSE  ON  POLICY  CHANGE  OP  BENEPIOARY. 

Circuit  Court  of  Cuyahoga  County. 

Anna  Herold  v.  The  Pacific  MuTrAi.  Jjife  Insurance  Com- 
pany OP  California  et  al. 

Decided,  February  3,  1908. 

TAfe  Insurance — Chani/e  of  Beneficiary — When  Effective  Without  En- 
dorsement of  Company. 

1.  Where  a  policy  holder  had  sent  his  policy  to-  the  insurance  com- 
pany, requesting  their  endorsement  upon  it  approving  a  change 
of  beneficiary,  but  no  such  endorsement  had  been  made  at  the 
death  of  the  insured;  Held:  Equity  will  treat  that  an  done  which 
should  have  been  done  and  give  effect  to  the  change. 

2.  Where  an  injunction  -has  been   issued   restraining  the  change  of 

beneficiaries  of  an  insurance  policy,  no  change  will  be  effective 
until  said  injunction  is  dissolved. 

J.  A.  Fogle,  for  plaintiff  in  error. 

Horr  d'  Tjowenthal  and  F.  E.  Bruml,  eontra. 

Henby,  J.;  Marvin,  J.,  and  Winch,  J.,  concur. 

The  action  below  was  an  equitable  interpleader  by  the  defend- 
ant company  to  determine  the  lawful  beneficiary  of  a  policy  of  life 
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insaranee  as  lietween  two  rival  daimaBts,  namely.  Antoma 
Herold,  mother  of  the  insureil,  in  trust  for  his  two  children, 
and  the  plaintiff.  Anna  Herold,  his  wife.  The  amount  due  upon 
the  policy  was  paid  into  court  and  the  contest  is  now  solely  be- 
tween these  rival  claimants. 

The  facts  having  been  pretty  fully  set  forth  in  the  pleadings, 
each  claimant  moved  for  judgment ;  the  motion  of  the  widow  was 
denied,  and  that  of  the  mother,  as  trustee,  was  granted.  The 
dispute  arises  because  of  an  attempted  change  of  beneficiary 
made  by  the  insured  just  before  the  death  of  Herold,  whereby 
he  sought  to  substitute  his  mother  as  trustee,  as  aforesaid,  in 
place  of  his  wife.  To  consummate  this  change,  in  accordance 
with  the  provisions  of  the  policy,  an  endorsement  thereon  by  the 
insurance  company  was  neces8ar>'.  The  insured  died  pending 
the  correspondence  between  him  and  the  insurance  company 
with  respect  to  this  change,  and  the  endorsement  was  never 
made. 

The  petition  in  error  complains  that  the  judgment  in  favor  of 
the  mother,  as  trustee,  was  erroneously  rendered,  and  prayed 
that  this  judgment  may  be  reversed  and  judgment  entered  upon 
the  pleadings  for  the  plaintiff  in  error. 

In  support  of  her  contention  the  plaintiff  in  error  alleges  four 
grounds : 

1.  That  no  change  of  the  original  beneficiary  so  long  as  she 
survived  was  possible  under  the  terms  of  the  policy;  and  this 
point  we  may  say,  in  passing,  appears  not  to  be  the  true  con- 
struction of  that  instrument. 

2.  No  change  of  beneficiary  was  effected  for  lack  of  the  neces- 
sarj'  endorsement  thereof  upon  the  policy,  as  aforesaid;  and  on 
this  point  also  we  remark  in  passing,  that  equity  in  such  cases 
will  treat  as  done  that  which  ought  to  have  been  done,  and  un- 
less there  be  some  other  impediment  in  this  behalf  to  the  granting 
of  the  relief  prayed  for.  the  mere  fact  that  the  insurance  com- 
pany failed  to  do  what  the  circumstances  required  it  to  do,  when 
proper  application  in  accordance  with  the  policy  was  made,  will 
not  suffice  to  defeat  the  change  of  beneficiary,  notwithstanding 
the  intervening  death  of  the  insured.  Cooley's  Briefs  on  Insur- 
avce,  page  3756. 
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3,  The  third  ground  urged  is  that  the  change  of  beneficiary 
applied  for  imposed  upon  the  insurance  company  by  the  new  and 
additional  burden  of  seeing  to  the  proper  performance  of  the 
trust  thereby  sought  to  be  created  in  behalf  of  the  insured's 
children,  and  such  change  may  not  be  consummated  either  in 
law  or  in  equity  without  the  consent  of  the  insurance  company, 
which  in  this  case  was  withheld.  But  on  this  point  we  hold 
that  the  trust  sought  to  be  created  was  not  of  the  character  which 
imposes  a  duty  to  see  to  the  ultimate  application  of  the  trust 
fund,  and  the  insurance  company  by  having  paid  this  money 
into  court,  is  acquitted  of  any  further  responsibility  to  the  cestui 
que  trust  (representjed  herein  by  the  guardian  ad  litem)  even 
though  the  fund  should  be  awarded  and  paid  herein  to  the  trus- 
tee for  their  benefit. 

4.  The  fourth  ground  arises  upon  the  alleged  fact  that  the 
insured  at  the  time  he  sought  to  make  the  change  of  beneficiary 
did  so  in  violation  of  a  subsisting  injunction  in  an  action  then 
pending  between  him  and  his  wife.  This  allegation  in  the  an- 
swer and  cross-petition  of  the  plaintiff  in  error  is  denied  in  the 
reply  of  the  adverse  claimant,  and  therefore,  if  the  point  is 
meritorious,  no  judgment  on  the  pleadings  should  have  been 
rendered. 

The  point  made  is,  that  inasmuch  as  it  requires  affirmative 
relief  in  equity  to  enable  Antonia  Ilerold,  trustee,  to  recover 
as  the  substituted  beneficiary  under  the  i)olicy  with  respect  to 
which  the  attempted  change  of  beneficiary  had  not  been  fully  con- 
summated in  contemplation  of  law,  such  afiirmative  relief  of 
equity  will  be  denied  when  such  change  could  not  have  been 
attempted  or  consummated  without  violation  of  a  subsisting 
order  of  a  court  of  equity  forbidding  the  doing  of  that  very 
thing.  This  point  we  hold  to  be  well  taken,  and  the  judgment 
of  the  court  of  common  pleas  is  accordingly  reversed  and  the 
cause  remanded  for  trial  of  this  issue. 
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TIME  WITHIN  WHICH  TO  FILK  PETITION  IN  ERILOIL. 

Circuit  Court  of  Cuyahoga  County. 

In  Re  Estate  01*"  Aaron  Bloch,  Deceased. 

Decided,  February  17,  1908. 

Appeal  and  Error — When  Petition  in  Error  Must  be  Filed. 

A  petition  in  error  must  be  filed  within  four  months  of  the  rendition 
of  judgment,  and  not  from  the  date  of  the  entry  of  the  Judgment 
upon  the  Journal. 

Collistcr  d*  Halle,  for  plaintiff. 
Kliiie,  Toller  d*  Golf,  contra. 

Henry,  J.;  Marvin,  J.,  and  Winch,  J.,  concur. 

The  petition  in  error  filed  herein  October  7,  1907,  must  be  dis- 
missed for  want  of  jurisdiction,  because  it  was  filed^more  than 
four  months  after  the  rendition,  May  24,  1907,  of  the  judgment 
sought  to  be  reversed.  It  is  not  material  under  the  circum- 
stances disclosed  by  the  transcript  that  the  journal  entry  of 
judgment  is  dated  June  14,  1907,  which  is  less  than  four  months 
before  the  filing  of  the  petition  in  error.  The  exa^t  language  of 
the  transcript  is  as  follows: 

'^June  14,  1907.     To  court. 

'  *  This  cause  came  on  to  be  heard  on  the  24th  day  of  May,  1907, 
•  ♦  ♦  on  consideration  whereof  the  court  said  24th  day  of 
May,  1907.  do  find,"  etc. 

The  case  of  The  Eldrige  cl*  Higgim  Co.  v.  Barrere,  74  Ohio 
St.,  889,  must  be  distinguished,  for  there  the  journal  entry  as- 
serted in  one  place  that  the  cause  came  on  to  be  heard  November 
4,  1904,  and  in  another  place,  that  it  was  decided  October  24, 
1904,  a  plain  contradiction,  which  would  prevent  the  judgment 
thereby  evidenced  from  becoming  operative  to  the  prejudice  of 
the  defeated  party  in  respect  of  his  right  to  invoke  a  review 
of  said  judgment  at  any  time  before  the  expiration  of  the  statu- 
tory period  when  reckoned  from  the  later  date. 


CIRCUIT  COURT  REPORTS— NEW  SERIES.         26 

1913.]  Cuyahoga  County. 

True,  there  is  much  said  in  the  opinion  of  the  court,  as  well 
as  in  Coe  v.  Erh  et  al,  50  Ohio  State.  263,  to  the  effect  that  a 
judgment  becomes  operative  only  after  the  date  of  its  actual 
entry  upon  the  journal ;  and  while  this  is  undoubtedly  true  on  the 
facts  of  those  cases,  the  rule  is  by  no  means  universal,  nor  do  the 
syllabi  of  those  cases  seek  to  make  it  so. 

This  court  was  long  ago  committed  to  the  proposition  that  *  *  In 
the  nature  of  things  a  judgment  must  be  rendered  before  it  can 
be  entered."  State,  ex  rcl  Best,  v.  Meacham,  Clerk,  6  C.  C,  31, 
34.  The  journal  entry  in  this  case  plainly  and  consistently  dis- 
tinguishes between  the  date  of  rendition  and  date  of  entry  of 
the  judgment  complained  of. 

The  statute  requires  a  bill  of  exceptions  to  be  filed  within 
four  months  after  the  rendition  of  judgment. 

The  defeated  party  below  was  not  misled,  because  his  motion 
for  a  new  trial  was  filed  ^lay  25,  1907,  the  day  following  the  ren- 
dition of  the  judgment,  and  twenty  days  before  the  entry 
thereof,  nor  was  there  any  opportunity  for  such  misunderstand- 
ing as  sometimes  results  where  the  overruling  of  the  motion  for 
new  trial  and  the  entry  of  final  judgment  are  contemporaneous. 
The  entry  of  judgment  here  was  June  14,  1907,  whereas  the 
motion  for  a  new  trial  was  overruled  five  days  later,  to-wit, 
June  19,  1907.  There  was  nothing,  therefore,  by  which  the 
defeated  party  could  have  been  misled. 

Petition  in  error  dismissed. 
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MONEY  OBTAINED  BY  FALSE  PBXTENSES. 

Circuit  Court  of  Cuyahoga  County. 

J.  H.  Matchett  v.  Emma  P.  Allen. 

Decided,  June  14,  1J09. 

Bankruptcy — Claim  for  Money  Obtained  Under  False  Pretenses  Not 
Discharged. 

Under  the  1903  amendment  of  the  national  bankruptcy  act,  claims  for 
money  obtained  under  false  pretenses  are  not  discharged  by  an  ad- 
judication in  bankruptcy. 

J.  C.  Heald,  for  plaintiif  in  error. 
Noah  S,  Good,  contra. 

Winch,  J.;  Henry,  J.,  and  Marvin,  J.,  concur. 

Allen  sued'  Matchett  to  recover  money  obtained  of  her  by 
false  pretenses.  The  false  pretenses  consisted  in  representing 
th»t  he  had  money  in  the  bank  to  meet  a  check  which  he  induced 
Allen  to  cash  for  him,  when,  in  fact,  he  had  no  funds.  Matchett 
pleaded  his  discharge  in  bankruptcy,  and  actual  knowledge  of  the 
pendency  of  the  bankruptcy  proceedings  on  the  part  of  Allen, 
though  the  debt  was  not  scheduled.  Allen  met  this  defense  with 
the  suggestion  that  the  bankruptcy  act  does  not  discharge  claims 
for  money  obtained  under  false  pretenses.  Matchett  then  sug- 
gested that  the  false  pretenses  must  be  in  writing. 

Upon  submission  of  the  controversy  to  a  jury,  it  found  for 
Allen.  This  verdict  was  right,  for  Matchett 's  claims  are  not 
maintainable  under  the  1903  amendment  of  the  bankruptcy 
act. 

The  leading  work  on  this  subject.  Remington  on  Bankruptcy, 
Sections  2746^  2747  and  2751,  read  as  follows: 

*'2746.  Liabilities  for  obtaining  property  by  false  pretenses 
or  false  representations,  are  excepted  from  the  operation  of  dis- 
charge. 

**This  exception  was  added  by  the  amendment  of  1903,  and 
took  the  place  of  the  former  provision  that  read:     'Judgments 
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for  fraud  or  for  obtaining  property  by  false  pretenses  or  false 
representations. ' 

**2747.  Not  all  class&s  of  fraud  come  under  this  section  (al- 
though other  frauds  are  excepted  by  a  later  provision  if  com- 
mitted as  an  oflBcer  or  in  a  fiduciary  capacity)  but  only  such 
frauds  as  are  embraced  within  the  term  'obtaining  property  by 
false  pretenses  or  false  representations.'  The  term  is  more  re- 
stricted in  respect  to  the  classes  of  fraud  embraced  within  its 
exceptions  than  was  the  law  before  the  amendment  of  1903,  al- 
though broader  in  the  other  respect  that  judgment  is  not  a  pre- 
requisite. 

''2751.     The  false  representations  need  not  necessarily  have 
been  made  in  writing  in  order  to  except  the  debt  from  the  dis 
chaise. 

''Obiter,  Katzenstein  v.  Heid,  16  A.  B.  R.,  746  (Ct.  App.  Tex.) : 
'There  is  no  requirement  in  amended  Section  17  as  to  maimer 
in  which  the.  false  pretenses  or  false  representations  shall  be 
conveyed  to  the  defrauded  party,  and  we  do  not  believe  that  the 
national  Legislature  intended  that  a  requirement  that  such  ]  re- 
tenses  or  representations  should  be  in  writing  should  be  read 
from  Section  14  into  Section  17.  In  the  first  section  it  is  pro- 
vided that  the  bankrupt  shall  not  be  discharged  if  he  has  obtained 
property  on  credit  upon  a  materially  false  statement  in  writ- 
ing made  to  the  person  defrauded  for  the  purpose  of  obtaining 
such  property  on  credit ;  but  in  Section  17  it  provides  that  such 
discharge  will  not  release  the  bankrupt  from  liabilities  for 
obtaining  property  under  false  pretenses.  The  two  provisions 
are  not  antagonistic,  and  there  is  no  warrant  for  reading  one 
into  the  other." 

We  find  no  errors  in  the  record  and  the  judgment  is  affirmed. 
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HOILSE  INJURXD  BY  FALLING  OVER  PILE  OF  BKICK 

IN  STREET. 

Circuit  Court  of  Cuyahoga  County. 
C.  S.  Horner  v.  John  M.  Spence  et  al. 

Decided,  June  14,  1909. 

Municipal  Corporation — Nuisance  in  Street — Notice  Necessary. 

A  municipal  corporation  is  not  liable  for  damages  resulting  from  col- 
lision witti  a  pile  of  bricks  negligently  left  in  the  street  where 
there  is  no  evidence  to  show  that  the  city  had  either  actual  or 
constructive  knowledge  that  the  bricks  were  in  the  street. 

Wm,  H.  Miller,  for  plaintiflP  in  error. 
A'^.  D.  Baker  and  Frank  E.  Stevens,  contra. 

Winch,  J. ;  Henry,  J.,  and  Marvin,  J.,  concur. 

Horner  sued  Spence  Brothers  and  the  city  of  Cleveland  for 
damages  sustained  to  his  horse  and  cutter  by  reason  of  running 
onto  a  small  pile  of  bricks  in  the  street  covered  up  by  snow 
so  that  he  did  not  see  it.  Spence  Brothers  were  dismissed  out  of 
the  suit,  and,  upon  submision  of  plaintiff's  evidence  as  to  the 
liability  of  the  city,  the  trial  court  directed  a  verdict  in  its 
favor,  on  the  ground  that  the  plaintiff  had  failed  to  show  who 
left  the  bricks  in  the  street  or  that  tliey  had  been  there  for  any 
length  of  time  before  the  accident. 

There  being  nothing  in  the  case  to  show  that  the  city  had 
actual  or  constructive  notice  of  this  nuisance  in  the  street,  the 
order  of  the  trial  judge  was  clearly  right. 

See  cases  cited  in  the  Encyclopedia  Digest  of  Ohio  Reports, 
under  the  title  *' Streets  and  Highways,'*  subheading,  ** Liability 
for  Defective  or  Unsafe  Streets  and  Highways,  Notice  of  De- 
fects," Vol.  13,  page  392. 

Judgment  affirmed. 
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MVOKCK  UNDER  CONSTRUCTIVE  SERVICE. 

Circuit  Court  of  Cuyahoga  County. 

Celi.v  Epstein  v.  Abraham  Epstein. 

Decided,  June  14,  1909. 

IHvorce — Service  by  Publication — Section  5355,  Revised  Statutes,  Does 
Not  Apply. 

Section  5355,  Revised  Statutes,  which  provides  for  the  opening  up 
of  judgments  obtained  on  constructive  service  does  not  apply  to 
divorce  decrecK.  ( &<^^^/'    f^^^^u^  ¥-  ^i  r-^i.^^^^.  ^^^'i,  f 

Winch,  J.;  Henry,  J.,  and  ^Iarvtn,  J.,  concur. 

This  is  a  proceeding  in  error  to  review  a  judgment  of  the  com- 
mon pleas  court  refusing  to  set  aside  a  decree  of  divorce,  alleged 
to  have  been  obtained  through  fraud  and  perjury,  and  without 
proper  selvice.upon  the  defendant  in  the  original  action. 

As  to  service,  it  seems  that  the  defendant  was  living  in  New 
Y'ork  City,  notice  of  the  pendency  of  the  acition  was  properly 
published  and  the  clerk  mailed  a  copy  of  the  newspaper  con- 
taining the  notice  to  the  defendant  at  her  proper  address,  post- 
age prepaid. 

The  requirement  of  Section  5698,  Revised  Statutes,  that  when 
the  residence  of  the  defendant  is  known  a  summons  and  a  copy 
of  the  petition  shall  be  deposited  in  the  post  office,  directed  to 
the  defendant  at  her  place  of  residence,  was  not  complied  with. 

It  is  said  that  the  plaintiff  in  error  was  entitled  to  the  relief 
she  prayed  for  under  favor  of  Section  5355,  Revised  Statutes, 
which  reads  as  follows: 

**A  party  against  whom  a  judgment  or  order  has  been  ren- 
ilered,  without  other  service  than  by  publication  in  a  newspaper, 
may,  at  any  time  within  five  years  after  the  date  of  the  judgment 
or  order,  have  the  same  opened,  and  be  let  in  to  defend ;  but  be- 
fore the  judgment  or  order  can  be  opened,  the  applicant  shall 
give  notice  to  the  adverse  party  of  his  intention  to  make  the 
application  and  shall  file  a  full  answer  to  the  petition,  pay  all 
rosts.  if  the  court  require  them  to  be  paid,  and  make  it  appear. 
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to  the  satisfaction  of  the  court,  that  during  the  pendency  of 
the  action  he  had  no  actual  notice  thereof  in  time  to  appear  in 
court  and  make  his  defense;  and  each  party  may  present  affi- 
davits." 

The  application  of  this  section  to  divorce  cases  is  expressly 
held  by  the  Circuit  Court  of  the  Fifth  Circuit  in  the  case  of 
Mulligan  v.  Mulligan,  11  C.C.(N.S.),  585,  but  this  court  held 
the  contrary  in  the  case  of  Solomon  v.  Solomon,  4  C.C.(N.S.), 
321,  and  we  are  not  disposed  to  change  our  ruling,  until  the 
Supreme  Court  establishes  a  contrary  doctrine  and  itself  over- 
rules the  case  of  Parish  v.  Parish,  9  0.  S.,  534. 

Even  if  Section  5355  is  applicable  to  divorce  cases,  plaintiff  in 
error  did  not  comply  with  it,  and  so  the  common  pleas  court 
committed  no  error  in  denying  her  application.  She  failed  to  file 
a  full  answer  to  the  petition  and  from  her  own  testimony,  which 
we  find  in  the  bill  of  exceptions,  full  of  contradictions  and  ex- 
hibiting an  utter  disregard  for  truthfulness,  and  the  admoni- 
tions of  conscience,  the  court  might  well  have  found  that  she 
had  actual  knowledge  of  the  pendency  of  the  divorce  case  in 
time  to  appear  in  court  and  make  her  defense. 

Judgment  affirmed. 
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UNUGHTSD  AREAWAY  IN  APARTBttNT  HOUSE. 

Circuit  Court  of  Cuyahoga  County. 

P.  C.  GkK)DMAN  V.  Nellie  G.  Lynch. 

Decided,  June  18,  1909. 

Negligence — V flighted  Areaway — Reading  Law  Book  to  Jury. 

1.  It  is  negligence  on  the  part  of  the  owner  of  an  apartment  house  not 

to  maintain  a  light  at  an  areaway  leading  down  to  the  Janitor's 
door  in  the  basement,  when  he  invites  the  public  to  call  there  to 
inspect  rooms  for  rent. 

2.  It  is  not  per  se  prejudicial  error  for  counsel  to  read  to  the  jury  from 

a  law  book,  as  part  of  his  argument. 

Klein  <fc  Harris,  for  plaintiff  in  error. 
A,  W.  Lamsan  and  W.  R.  Beehe,  contra. 

Winch,  J. ;  Henry.  J.,  and  Marvin,  J.,  concur. 

With  some  doubt  and  hesitation  we  reach  the  conclusion  that 
the  record  of  this  ease  sustains  the  proposition  that  the  plaintiff 
in  error  was  negligent  in  not  having  a  light  at  the  areaway  lead- 
ing down  to  the  janitor's  door  in  his  apartment  house.  We  do 
not  think  that,  under  the  construction  shown,  other  guard  was 
necessary.  He  should  have  apprehended  that  women  and  chil- 
dren, as  well  as  persons  of  business  experience,  would  seek  this 
door  early  in  the  evening,  but  after  dark,  for  the  purpose  of 
inspecting  rooms  for  rent,  which  his  sign  invited. 

If  we  are  right  in  this,  the  question  of  contributory  negligence 
on  the  part  of  the  plaintiff  below  is  so  correlated  to  it,  that  the 
jury  might  well  have'  found  that  she  was  not  negligent. 

There  is  no  reversible  error  shown  on  the  record  by  the  state- 
ment as  to  counsel's  reading  to  the  jury  from  a  law  book.  What 
he  read  is  not  shown  and  will  not  be  presumed  to  have  been 
prejudicial.  At  any  rate,  the  court  properly  cautioned  the  jury 
upon  this  subject. 

There  was  no  error,  in  !*ef using  to  give  plaintiff  in  error's 
re<|uest   to   charge  before   argument,    for   the   re(|uest   did   not 
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comply  with  the  statute,  and  an  examination  of  the  general 
charge  has  satisfied  us  that  the  court  properly  covered  all  the 
points  that  the  plaintiff  in  error  called  to  his  attention  and  was 
entitled  to. 

•  We  find  no  prejudicial  error  in  the  three  distinctions  re- 
quested by  the  plaintiff  below. 

We  do  not  agree  with  the  claim  of  plaintiff  in  error  that  by 
the  introduction  of  the  word  * 'solely"  he  has  converted  what 
would  otherwise  be  a  charge  of  contributory  negligence  into 
something  else,  nor,  as  before  stated,  do  we  find  that  there  is 
any  prejudicial  error  in  the  charge  as  given. 

Judgment  affirmed. 


SALES  SUBJECT  TO  APPROVAL  APTBIL  TRIAL. 

Circuit  Court  of  Cuyahoga  County. 

John   McMyler  v.   The  Beckman  Company. 

Decided.  June  18,  1909. 

Contracts — Goods  Furnished  to  be  Satisfactory — Evidence — Letter  of 
Managing  Officer  to  Third  Person  Recommending  C^oods,  Not  Ad- 
misstble  Against  Corporation. 

• 

1.  A  contract  providing  that  stokers  sold  should  be  satisfactory  to  the 

defendant,  is  not  complied  with,  though  the  defendant  kept  and 
used  them  for  over  six  months,  it  appearing  that  all  that  time 
plaintiff  was  working  upon  them,  trying  to  make  them  satis- 
factory, but  failing  therein. 

2.  A  letter  written  by  the  managing  officer  of  a  corporation  to  a  third 

person,  recommending  the  kind  of  stokers  his  corporation  had 
purchased  is  not  admissible  in  evidence  In  an  action  against  his 
corporation  for  the  value  of  the  stokers  furnished  it,  on  the  propo- 
sition that  it  was  satisfied  with  said  stokers. 

Weed,  Miller  d'  yasutf,  for  defendant  in  error. 

Winch,  J. ;  Henry,  J.,  and  Marvin,  J.,  concur. 

In  this  case  we  think  that  it  was  incumbent  upon  the  plaint- 
iff to  show  that  the  defendant  company  was  satif^fied  with  the 
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stokers  furnished  (the  contract  being  that  the  defendant  would 
accept  and  pay  for  the  same  if  satisfied  with  them),  and  having 
failed  to  show  this  material  part  of  his  case,  his  first  cause  of 
action  was  properly  dismissed.  The  mere  fact  that  the  defend- 
ant kept  and  used  the  stokers  from  April  to  November  before 
it  ordered  them  out,  was  not  sufficient  to  require  a  submission 
of  this  cause  of  action  to  the  jury,  for  the  plaintiff  submitted 
this  fact,  with  an  explanation  that  continuously  during  that 
time  he  was  working  upon  the  stokers,  manifestly  because  they 
were  not  satisfactory  to  the  defendant. 

There  was  no  error  in  excluding  the  letter  written  by  Mehl- 
ing,  the  managing  officer  of  the  defendant  company,  to  Lieber, 
of  the  Indianapolis  Brewing  Company,  recommending  the 
stokers.  If  Mehling  had  authority  to^  bind  the  defendant  com- 
pany by  his  admissions,  it  was  only  in  transactions  that  he  was 
authorized  to  carry  on  and  to  those  with  whom  he  was  dealing 
in  behalf  of  the  company.  This  letter  was  wholly  without  the 
scope  of  his  authority  and  properly  rejected,  being  offered  as 
substantive  proof  that  the  company  was  satisfied  with  the  stokers. 
The  use  of  the  letter  to  contradict  or  impeach  any  evidence 
offered  by  the  defendant,  was  not  involved. 

We  have  examined  all  the  claims  of  error,  and  finding  nothing 
prejudicial  to  the  rights  of  the  plaintiff  in  error,  the  judgment 
is  affirmed. 


84         CIRCUIT  COURT  REPORTS— NEW  SERIES. 


Power  Co.  v.  Turner  V.  &  T.  Co.  [Vol.  17  (N.S.) 


FAH.URE  TO  GIVE  OPPORTUNITY  FOR  AGREEMENT  IN 

APPROPRIATION  PROCEEDING. 

Circuit  Court  of  Summit  County. 

The  Big  Cuyahoga  Light,  Heat  &  Power  Company  v.  The 

Turner,  Vaughn  &  Taylor  Company. 

Decided,  Ctetober  11,  1909. 

Appropriation — Inability  to  Agree  as  to  Compensation — Evidence. 

In  an  appropriation  case,  the  jurisdictional  fact  that  the  corporation 
was  unable  to  agree  with  the  owners  of  the  property  sought  to  be 
appropriated  as  to  compensation  therefor  is  not  shown  by  like  prop- 
ositions made  to  all  the  owners  ot  different  parcels  of  varying  size 
and  value,  mailed  to  them  the  evening  before  suit  was  begun,  with- 
out opportunity  on  their  part  to  consider  the  propositions. 

O,  M.  Anderson,  for  plaintiff  in  error. 
Allen,  Waters,  Young  &  Andress,  contra. 

Winch,  J. ;  Henry,  J.,  and  Marvin,  J.,  concur. 

The  original  proceeding  in  this  case  was  begun  in  the  probate 
court  by  the  plaintiff  in  error  for  the  purpose  of  appropriating 
certain  lands  and  rights  of  defendants  in  error.  At  the  con- 
clusion of  the  evidence  on  the  preliminary  hearing  in  that 
court,  the  probate  judge  dismissed  the  petition  as  to  these  de- 
fendants in  error  on  the  ground  that  the  plaintiff  had  failed  to 
bring  itself  within  the  requirements  of  Section  6415,  Revised 
Statutes,  w^hich  provides  that  **  Appropriations  can  only  be  made 
when  the  corporation  is  unable  to  agree  with  the  owner.*' 

It  is  said  that  the  bill  of  exceptions  shows  that  the  plaintiff 
had  made  no  bona  fide  effort  to  agree  with  the  owners  before  it 
filed  its  petition  in  the  probate  court.  The  common  pleas  court 
took  this  view  of  the  case  and  affirmed  the  judgment. 

We  entertain  the  same  opinion  of  the  evidence  in  the  case. 

The  propositions  made  by  plaintiff  to  these  defendants  were 
all  alike,  offered  $1,000  to  each,  though  their  properties  were  of 
different  values,  and  were  mailed  about  four  o'clock  one  even- 
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ing  and  the  petition  filed  shortly  after  seven  o'clock  the  next 
morning,  before  the  defendants  had  any  opportunity  to  con- 
sider them  or  make  counter  propositions. 

The  fact  that  the  petition  pended  some  time  before  it  was 
heard  does  not  change  the  situation.  These  sham  offers  could 
not  ripen  into  bona  fide  propositions  by  the  mere  lapse  of  time 
after  the  owners  had  been  brought  into  court.  They  then  had 
a  law  suit  to  defend  and  not  an  opportunity  to  come  to  an 
amicable  agreement  with  the  plaintiff.  The  record  disclosed  no 
further  effort  to  agree  with  the  owners  after  the  filing  of  the 
petition. 

Judgment  affirmed. 


INJUKY  AT  A  STREET  CROSSING. 

Circuit  Court  of  Summit  County. 

The  Northern  Ohio  Traction  &  Light  Company  v.  Robert 

McAfee. 

Decided,  October  11,  1909. 

Negligence — Driving  Across  Street  Car  Track — Company  Liable  if 
Motorman  Makes  No  Effort  to  Stop  His  Car. 

Although  the  driver  of  a  wagon  may  be  negligent  in  attempting  to 
cross  a  street  car  track  in  front  of  an  approaching  street  car  which 
he  sees,  still  the  motorman  who  saw  the  driver's  position,  is  negli- 
gent, and  the  company  liable,  if  he  fails  to  use  reasonable  efforts 
to  stop  his  car  in  time  to  avoid  a  collision. 

Roger's  &  Rowley,  for  plaintiff  in  error. 
L.  S.  Pardee  and  O.  M.  Anderson,  contra. 

Winch,  J. ;  Henry,  J.,  and  Marvin,  J.,  concur. 

The  injury  complained  of  in  the  petition  in  this  case  for 
which  a  recovery  was  had  at  the  hands  of  a  jury,  was  received 
at  the  corner  of  Fir  and  East  Market  streets,  in  the  city  of 
Akron,  and  was  occasioned  by  a  collision  between  the  car  of  the 
traction  company  and  a  high  wagon  of  McAfee  on  which  he  was 
riding. 
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IMcAfee  was  crossing  the  track  of  the  traction  company  and 
was  nearly  over  when  the  car  struck  the  tire  of  his  rear  wheel, 
his  wagon  was  slewed  around  and  he  was  spilled  out. 

The  record  discloses  the  fact  that  McAfee  on  the  wagon  and 
the  motorman  on  the  car  had  a  free  and  unobstructed  view  of 
each  other  for  some  moments  before  the  accident  happened. 
McAfee  knew  the  car  was  coming  and  the  motorman  knew  that 
IMcAfee  was  about  to  cross  the  track,  from  the  moment  the  noses 
of  his  horses  entered  upon  the  space  between  the  rails. 

McAfee,  in  his  petition,  claims  the  benefit  of  the  doctrine  of 
last  chance.  In  other  words,  he  says,  in  effect,  that  though  he 
may  have  misjudged  the  situation  and  his  ability  to  cross  the 
track  in  safety  before  the  car  reached  him,  still,  after  the  motor- 
man  saw  him  he  could  have  prevented  the  collision  with  the 
rear  wheel  of  the  wagon  if  he  had  done  his  best  to  stop  the  car. 
If  the  speed  of  the  car  was  such  that  the  motorman  could  have 
stopped  the  car  in  the  time  that  elapsed  after  the  noses  of  the 
horses  crossed  the  first  rail  of  the  track  and  until  the  rear  wheel 
passed  the  second  rail  of  the  track  and  the  overhang  of  the  car, 
then  it  was  his  duty  to  do  so  and  to  avoid  hitting  the  wagon. 

Thus  arises  the  question  whether  it  was  not  the  motorman 
who  misjudged  as  to  whether  the  wagon  would  clear  the  track 
before  his  car  reached  it.  This  question  was  referred  to  the 
jury,  and,  though  the  brief  of  plaintiff  claims  that  there  is  no 
evidence  in  the  record  to  sustain  the  claim  that  the  motor- 
man  did  not  use  his  best  efforts  to  avoid  the  collision  after  he 
saw  McAfee's  danger,  still  the  same  brief  urges  upon  this  court 
that  it  adopt  the  traction  company's  evidence  that  the  car  was 
going  at  a  low  rate  of  speed,  about  five  miles  an  hour,  up  hill, 
instead  of  at  the  rate  of  fifteen  or  twenty  miles  ah  hour,  as 
claimed  by  the  said  McAfee,  and  if  the  jury  believed  the  trac- 
tion company's  witnesses,  they  could  easily  figure  out  whether 
the  motorman  could,  by  the  exercise  of  proper  care,  stop  his  car 
in  a  distance  of  about  twenty-five  feet. 

If  the  motorman  had  time  to  stop  his  car  after  he  saw  McAfee's 
danger  and  didn't  do  it,  it  is  a  proper  conclusion  that  he  didn't 
do  all  he  could  to  stop  it. 
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The  doctrine  of  last  chance  concedes  the  plaintiff's  initial 
negligence,  as  we  have,  in  a  consideration  of  this  case,  and,  as 
the  benefit  of  said  doctrine  was  claimed  in  the  petition,  there  was 
some  evidence  to  establish  it  and  it  was  properly  expounded  in 
the  charge  of  the  court,  we  are  loathe  to  say  that  there  should 
be  no  recovery  in  this  case,  though  it  is  a  close  one. 

The  requests  to  charge  that  were  made  by  the  traction  com- 
pany before  argument  and  not  given,  were  properly  refused  be- 
cause they  made  no  reference  to  the  very  proposition  on  which 
this  judgment  is  sustained.  The  request  after  argument,  which 
was  refused,  ignored  the  claim  in  the  petition  that  the  wagon  as 
well  as  the  person  of  McAfee,  was  injured. 

The  judgment  is  affirmed. 


AS  TO  ICEGVLARITY  OF  PROCE£DUIUt  IN  A  WILL  CAS£. 

Circuit  Court  of  Cuyahoga  County. 

Ola  Powers  et  al  v.  Sophia  JMagdalena  Boehme  et  al. 

Decided,  October  11,  1909. 

Charge — Correct  as  a  Whole,  Though  Some  Sentences  Erroneous — 
Abstract  Propositions  of  Law  and  No  Bill  of  Exceptions  Showing 
Evidence — Recalling  Jury. 

1.  A  claim  that  a  charge  to  the  jury  is  erroneous  because  it  gives  mere 

abstract  propositions  of  law  inapplicable  to  the  case  can  not  be 
considered  without  a  bill  of  exceptions  exhibiting  the  evidence  in 
the  case. 

2.  Where  concededly  correct  sentences  in  a  charge  modify  other  sen- 

tences claimed  to  be  erroneous,  the  charge  as  a  whole  being  correct, 
no  reversible  error  can  be  predicated  upon  the  erroneous  sentences, 
taken  by  themselves. 

3.  It  is  not  prejudicial  error  to  recall  the  jury  and  emphasize  certain 

portions  of  the  charge  previously  given,  if  the  circumstances  of  the 
trial  warrant  It. 

Winch,  J. ;  Henry,  J.,  and  Marvin,  J.,  concur. 

This  was  an  action  to  contest  a  will.  The  case  was  submitted 
to  a  jury  and  by  its  verdict  the  will  was  sustained. 

The  only  claim  of  error  asserted  by  plaintiff  in  error  is  that 
the  charge  is  faulty  in  several  respects.     The  bill  of  exceptions 
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exhibits  the  charge  in  full,  but  gives  none  of  the  evidence  ad- 
duced at  the  trial.  We  are  therefore  bound  to  conclude  that 
the  verdict  was  warranted  by  the  evidence  and  it  becomes  diflS- 
cult,  if  not  impossible,  to  say  that  any  technical  defects  in  the 
charge,  even  if  they  exist,  were  prejudicial  to  the  rights  of  the 
plaintifE  in  error. 

For  instance,  the  claim  that  certain  paragraphs  of  the  charge 
are  mere  abstract  propositions  of  law  and  not  made  to  apply 
directly  to  the  case  on  trial  can  not  be  considered  without  tTie 
facts  which  may,  or  may  not,  have  warranted  them.  Certainly 
no  prejudice  can  arise  from  the  charging  of  mere  abstract  propo- 
sitions of  law,  unless  the  evidence  in  the  case  makes  them  in- 
applicable. 

Claim  is  made  that  certain  sentences  in  the  charge,  taken  by 
themselves,  are  erroneous  and  inconsistent  with  other  sentences 
conceded  to  be  correct.  As  we  read  the  charge  the  concededly 
correct  sentences  explain  and  modify  the  ones  which  are  claimed 
to  be  erroneous  and  all  must  be  read  together.  This  charge,  as  * 
a  whole,  is  a  correct  exposition  of  the  law  of  testamentary  capac- 
ity and  the  degree  of  undue  influence  which  must  be  shown  to 
have  been  exerted  before  a  testator  can  be  said  to  have  been 
overborne  by  it  in  the  making  of  his  will. 

We  find  no  prejudicial  error  in  recalling  the  jury  and  giving 
it  further  instructions;  the  circumstances  under  which  the  jury 
was  recalled  are  not  shown.  The  claim  that  the  additional 
charge  only  emphasized  the  original  charge  is  correct  and 
doubtless  it  was  for  that  purpose  the  jury  was  recalled;  we  do 
not  know  what  facts  the  trial  judge  had  before  him  that  he  de- 
sired to  impress  upon  the  jury.  We  find  no  error  of  law  in  tne 
additional  charge,  if  it  was  applicable  to  the  facts  of  the  case. 

There  was  no  error  in  correcting  the  bill  of  exceptions  at  the 
place  where  the  word  **not"  had  been  left  out  by  the  stenog- 
rapher. The  journal  entry  allowing  this  correction  says  that 
the  court  ** found  from  the  evidence''  that  a  clerical  error  had 
been  made.  Part  of  this  evidence  may  have  been  a  judge's 
own  recollection.  With  such  bill  of  exceptions  as  we  have  in 
this  case  we  can  do  nothing  but  aflSrm  the  judgment. 
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INSUFriCIENT  AiXECATIONS  FOR  A  RECEIVER  OF  A  FUND. 

Circuit  Court  of  Cuyahoga  County. 

ViNCHENZo  Drago  V.  George  Prosser  et  al. 

Decided,  November  1,  1909. 

Creditor*8  Bill — Not  Maintainable  hy  General  Creditor  having  no  In- 
terest in  nor  Lien  on  Fund. 

One  who  has  no  interest  in  nor  lien  upon  a  particular  fund  can  not 
apply  for  a  receiver  of  it  and  a  marshalling  of  claims  thereto, 
though  he  brings  in  other  parties  who  might  maintain  such  an 
action. 

Myler  <fe  TurTiey,  for  plaintiff  in  error. 
Weed,  Miller  &  Nason,  contra. 

Winch,  J. ;  Henry,  J.,  and  Marvin,  J.,  concur. 

The  petition  in  this  case  recites  that  plaintiff  brings  his  action 
as  a  creditor  of  Prosser  and  Wonn,  on  his  own  behalf,  and  on 
the  behalf  of  one  hundred  and  seventeen  others  similarly 
situated,  or  so  many  of  the  same  as  may  desire  to  join  in  the 
action. 

It  alleges  that  the  defendants,  Prosser  and  Wonn,  are  in- 
debted to  the  plaintiff  in  the  sum  of  $20  for  manual  work  and 
labor  performed  for  them  at  their  request,  in  and  about  the 
construction  of  a  certain  sewer  system  in  the  village  of  Corlett, 
which  said  partnership  had  contracted  with  said  village  to  con- 
struct; that  Prosser  and  Wonn  partly  completed  their  said 
contract,  became  indebted  to  numerous  persons  for  labor  and 
material  which  went  into  the  work  and  then  abandoned  their 
contract;  that  the  defendant,  the  United  Surety  Company,  then 
made  arrangements  with  the  village  to  complete  the  work,  pur- 
suant to  the  contract,  and  did  finish  the  same;  that  the  village 
has  in  its  hands  the  sum  of  $21,457.84,  applicable  to  payment 
for  the  work,  of  which  $6,000  was  earned  by  Prosser  and  Wonn, 
though  the  surety  company  claims  the  whole  amount;  that  cer- 
tain of  the  defendants  and  other  persons  claim  the  right  to  par- 
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ticipate  in  said  fund;  that  a  large  number  of  attested  accounts 
have  been  filed  and  a  great  number  of  attachments  have  been 
granted  by  various  courts  against  the  property  of  said  partner- 
ship; that  the  village  refuses  to  pay  out  any  of  said  money 
without  a  release  from  all  parties  claiming  a  right  to  participate 
therein;  that  the  partnership  and  the  individual  members  of  it 
are  insolvent  and  have  no  other  property  except  the  said  fund 
in  the  hands  of  the  village. 

The  prayer  of  the  petition  is  for  a  receiver  for  the  property 
of  the  partnership,  a  determination  of  the  priority  of  the  claims 
of  the  creditors  of  the  firm,  and  distribution  of  the  said  fund  to 
its  creditors. 

A  demurrer  to  this  petition  was  sustained  and  the  sole  ques- 
tion this  court  has  to  determine  is  the  correctness  of  said  ruling. 

We  find  no  error  in  it.  Plaintiff  has  alleged  no  right  of  his 
own  to  any  part  of  said  fund,  or  lien  upon  it.  He  does  not 
appear  to  be  a  judgment  creditor  and  so  is  not  entitled  to  main- 
tain a  creditor's  bill.  lie  sets  forth  no  attested  account  of  his 
own  which  would  entitle  him  to  a  lien  on  the  fund,  under  the 
mechanic's  lien  law,  nor  any  assignment  or  bankruptcy  of  the 
partnership  which  would  entitle  him  to  a  preference.  He  al- 
leges no  lien  by  attachment,  or  otherwise,  obtained  by  himself. 

The  mere  fact  that  some  of  the  defendants  have  liens  upon 
the  fund  and  that  others  who  have  liens,  for  whose  benefit  he 
says  he  brings  the  suit,  may  have  a  right  to  participate  in  its 
distribution,  does  not  help  the  plaintiff  or  the  petition.  The 
plaintiff  shows  no  right  of  his  own  to  participate  in  a  distribu- 
tion of  the  fund,  and  so  his  petition  is  defective.  As  well  might 
a  general  creditor  of  the  partnership,  finding  it  had  some  money 
deposited  in  a  bank,  bring  an  action  for  the  appointment  of  a 
receiver  of  the  deposit  and  distribution  of  the  fund  to  the  pre- 
ferred and  general  creditors  of  the  firm,  without  first  establish- 
ing some  peculiar  interest  in  or  right  to  the  particular  deposit 
held  by  the  bank.     Such  actions  are  not  maintainable. 

Judgment  affirmed. 
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UABILITY  OF  TENANT  FOR  UNAUTHORIZED  OCCUPANCY  BY 
A  SUBTENANT  OF  ADJOINING  PREMISES. 

Circuit  Court  of  Cuyahoga  County. 

Bardons  &  Oliver  v.  William  J.  Crawford. 

Decided,  November  1,  1909. 

Landlord  and  Tenant — Tenant  of  Tenant  Holding  Over — Special  Find- 
ings. 

1.  A  lessee  of  land  adjoining  premises  of  his  own  upon  which  are 

tenements  used  by  his  own  tenants  can  not  be  held  for  occupancy 
of  said  adjoining  premises  after  termination  of  the  lease  thereof, 
simply  because  his  tenants  continued  to  make  use  of  said  adjoining 
land,  unless  it  be  shown  that  they  did  so  with  his  knowledge  and 
consent. 

2.  It  is  not  error  to  refuse  to  direct  the  jury  to  make  special  findings 

requested  in  the  event  they  bring  in  a  general  verdict,  if  the  special 
findings  submitted  are  not  so  framed  as  to  test  the  general  ver- 
dict. 

Thompson  &  Eine,  for  plaintiff  in  error. 
Samuel  C,  Blake,  contra. 

Winch,  J.;  Henry,  J.,  and  Marvin,  J.,  concur. 

This  was  an  action  to  recover  for  the  use  and  occupation  of  a 
strip  of  land  owned  by  plaintiffs  adjacent  to  certain  flats  or 
tenements  of  the  defendant  which  had  been  originally  leased 
to  the  defendant  to  be  used  by  him  as  a  means  of  access  to  said 
tenements.  The  lease  was  from  month  to  month  and  was 
terminated  February  1,  19Q3,  by  the  plaintiffs  who  then  de- 
manded an  increased  rent.  The  defendant  refused  to  pay  more, 
but  was  alleged  to  have  held  over  and  continued  to  use  the  strip 
of  land,  not  personally,  but  through  tenants.  The  jury  found 
for  the  defendant. 

It  was  shown  at  the  trial  that  previous  to  February  1,  1903, 
and  before  he  was  notified  of  the  termination  of  the  lease,  the 
defendant  had  collected  of  the  United  States  Express  Company 
a  certain  sum  of  money  for  the  use  of  said  strip  of  land  as  a 
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rear  entrance  to  said  company's  land  up  to  April  1,  1903.  The 
express  company  was  not  a  tenant  of  the  defendant,  but  used 
premises  adjacent  to  both  parties.  It  was  also  shown  that  there 
were  coal  holes  on  plaintiff's  strip  of  land  connected  with  de- 
fendant's tenements;  that  after  notified  that  he  could  not 
longer  use  said  strip  of  land  at  the  old  rental,  the  defendant 
put  steps  to  the  rear  windows  of  his  tenements  opening  upon  a 
new  way  on  his  own  premises,  called  Lakeview  court,  and  some 
time  later  cut  said  windows  into  doors  but  did  not  close  up  the 
doors  opening  onto  plaintiff's  land,  nor  said  coal  holes.  It  was 
also  shown  in  evidence  that  the  tenants  continued  to  Uise  said 
doors  opening  onto  plaintiff's  lands  and  said  coal  holes  after 
February  1,  1903. 

It  was  also  claimed  that  defendant  had  not  notified  his  ten- 
ants to  cease  to  vise  the  premises  in  question,  but  the  only  evi- 
dence on  this  subject  was  the  testimony  of  the  defendant  himself 
who  said  that  he  had  notified  them  to  cease  using  the  plaintiff's 
premises,  except  in  the  case  of  one  Nicholls  who  did  not  become  a 
tenant  until  September  1,  1903,  and  when  he  took  possession  of 
his  flat  the  entrance  onto  Lakeview  court  was  fully  completed. 
Nicholls  and  his  wife  testified  that  Crawford  said  nothing  to  them 
about  the  use  of  plaintiff's  land. 

Conceding  the  law  of  the  case  to  be  that,  upon  the  termination 
of  his  lease  from  plaintiffs,  it  was  the  defendant's  duty  to  notify 
his  tenants  that  they  should  no  longer  use  the  plaintiffs'  prem- 
ises, still  we  can  not  say  that  the  jury  was  wrong  in  finding  for 
the  defendant.  They  might  well  have  believed  that  the  tenants 
continued  said  use  notwithstanding  their  landlord  forbade  them 
to;  it  can  not  be  maintained  that  it  was  the  defendant's  dutyi 
to  board  up  the  openings  referred  to. 

It  is  claimed  as  prejudicial  error,  however,  that  the  trial 
court  refused  to  submit  certain  interrogatories  propounded  by 
the  plaintiff  to  be  answered  by  the  jury  in  the  event  it  should 
return  a  general  verdict,  as  provided  in  Section  5201,  Revised 
Statutes.     These  questions  are  as  follows: 

**Did  defendant  collect  rent  for  the  use  of  the  ten  foot  strip 
of  plaintiff's  premises  from  the  United  States  Express  Company, 
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covering  a  period  subsequent  to  February  1st,  1903,  and  if  so, 
for  how  long  a  period  ? ' ' 

This  question  was  eleveriy  worded  to  avoid  asking  when  he 
collected  the  rent,  for  the  record  shows  that  Crawford  received 
it  before  he  knew  that  plaintiffs  would  terminate  his  monthly 
tenancy. 

Manifestly  an  answer  to  this  question  would  not  tend  to  show 
whether  Crawford  held  over  after  notified  that  his  lease  was 
terminated,  and  the  petition  does  not  claim  anything  due  plaint- 
iffs by  reason  of  this  payment  of  the  express  company. 

The  next  question  was:  '*\Vere  the  coal  holes  on  plaintiff's 
land  used  by  defendant's  tenants  after  February  1st.  1903,  and 
if  so,  for  how  long?'* 

There  was  evidence  tending  to  show  such  use,  but  the  liability 
of  the  defendant  depended  upon  his  consent  thereto.  No  ques- 
tion was  asked,  which,  taken  with  this  question,  would  tend  to 
determine  the  defendant's  knowledge  of  or  acquiescence  in  such 
use. 

The  same  objection  arise*  as  to  the  next  question : 

*  *  After  the  doors  were  cut  in  the  tenements  on  Fairview  court, 
did  the  tenants  of  defendant  continue  to  use  plaintiffs'  premises 
as  a  means  of  entrance  and  exit  ? ' ' 

Another  reason  for  rejecting  this  interrogatory  is  that  no 
Fairview  court  was  mentioned  in  the  evidence.  There  was  a 
Lakeview  court  opened  by  defendant,  but  no  Fairview  court. 

These  two  questions  if  answered  most  favorably  to  the  plaint- 
iffs would  not  tend  to  **test  the  correctness  of  the  general  ver- 
dict." The  Supreme  Court  has  several  times  stated  that  such 
must  be  the  intent  of  the  questions.  Electric  Railroad  Co,  v. 
Hawkins,  64  0.  S.,  391. 

His  tenants'  continued  use  of  the  coal  holes  and  strip  of  land 
would  be  repeated  trespasses  on  their  part,  and  have  no  ten- 
dency to  prove  the  liability  of  the  defendant,  unless  followed 
up  with  proof  of  Crawford's  acquiescence  therein  or  failure  to 
notify  them  to  cease  such  use.  No  question  covering  this  im- 
portant link  in  the  chain  was  submitted  and  the  court  therefore, 
very  promptly  declined  to  submit  the  whole  series  of  questions. 
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To  have  given  them  without  reference  to  Crawford's  consent 
or  neglect  to  notify,  would  have  tended  to  mislead  the  jury  as  to 
the  foundation  for  their  general  verdict. 

The  last  question  was;  ''Did  W.  J.  Crawford  notify  his 
tenant,  Chas.  NichoUs,  that  he  must  not  use  plaintiff's  ten  foot 
strip  of  landt"  As  Nicholls  did  not  move  in  until  six  months 
after  his  landlord's  right  to  use  this  strip  had  terminated  and 
until  after  the  tenement  was  fully  provided  with  other  proper 
entrances,  we  think  the  defendant  was  under  no  obligation  to 
notify  his  tenant  not  to  trespass  upon  the  adjoining  premises. 

We  find  no  error  in  rejecting  these  interrogatories,  and  the 
judgment  is  affirmed. 


REFOKMATION  OP  MORTGAGE  IN  HANDS  OF  ASSiCtODE. 

Circuit  Court  of  Cuyahoga  County. 

Robert  Scholl  v.  Walter  Sobray  et  al. 

r 

Decided,  November  15,  1909. 

Mortgage  may  he  Reformed  in  Hands  of  Assignee — Claim  of  Maker 
Against  Payee  of  Negotiable  Note  Can  Not  he  Set  Off  Against 
Holder  in  Due  Course. 

1.  A  mortgage  is  not  a  negotiable  instrument,  though  it  secures  one; 

hence  a  mortgage  held  by  an  assignee  of  it  may  be  reformed,  if 
the  equities  between  the  original  parties  to  it  authorize  its  refor- 
mation. 

2.  A  claim  of  a  maker  of  a  promissory  note  against  the  payee  can  not 

be  set  off  against  a  holder  of  the  note  in  due  course. 

Harry  F,  Payer,  for  plaintiff  in  error. 

H.  C.  Boyd,  C.  W.  DUle  and  Kline,  Tolles  •&  Morley,  contra. 

Winch,  J.;  Henry,  J.,  and  Marvin,  J.,  concur. 

The  Goff-Kirby  Coal  Company  appears  in  this  proceeding  by 
cross-petition  in  error,  complaining  of  the  judgment  of  the  court 
below.  The  action  in  the  court  of  common  pleas  was  brought  by 
the  Goff-Kirby  Coal  Company  against  the  defendants  Walter 
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Sobray  and  Julia  Sobray  to  obtain  a  judgment  upon  a  promissory 
note  given  by  said  Sobrays  to  one  Robert  Scholl,  and  by  SchoU 
assigned  to  the  Goff-Kirby  Coal  Company,  and  also  to  foreclose 
a  mortgage  given  by  said  parties  to  secure  said  note. 

The  promissory  note  in  question  was  for  the  sum  of  $5,000 
and  dated  November  12,  1907,  due  in  one  year  after  date,  with 
interest  at  six  per  cent,  per  annum,  and  for  a  valuable  con- 
sideration and  without  notice  of  the  claims  of  the  Sobrays,  the 
Goff-Kirby  Coal  Company  received  this  note  from  the  said 
Robert  Scholl,  and  became  thereby  a  holder  of  the  same  in  due 
course. 

At  the  time  of  the  commencement  of  this  action  the  Sobrays 
had  pending  in  the  Court  of  Common  Pleas  of  Cuyahoga  County 
an  action  in  which  they  sought  to  recover  from  Robert  Scholl 
damages  for  failure  properly  to  perform  a  building  contract 
relating  to  the  same  property  covered  by  the  mortgage.  By 
consent  of  all  parties  this  action  was  consolidated  with  the  action 
of  the  Goff-Kirby  Coal  Company,  and  the  two  causes  were  tried 
together.  The  issues  between  the  Sobrays  and  Scholl  were  pure- 
ly legal,  and  were  tried  to  a  jury,  and  subsequently  the  equitable 
issues,  arising  on  the  pleadings  between  the  Sobrays  and  the  Goff- 
Kirby  Coal  Company,  were  heard  by  the  court  on  the  same  evi- 
dence submitted  to  the  jury. 

On  the  trial  of  the  action  to  the  jury,  at  the  close  of  the  evi- 
dence of  the  Sobrays,-  the  court,  on  motion,  entered  a  judgment 
for  the  Goff-Kirby  Coal  Company  on  said  promissory  note,  it 
appearing  undisputed  in  the  evidence  that  that  company  was  a 
holder  in  due  course  of  said  note,  and  entitled  to  said  judgment. 
Subsequently  the  court  held  that  notwithstanding  this  situation 
of  the  Goff-Kirby  Coal  Company,  the  Sobrays  were  entitled  to 
have  the  mortgage  securing  said  note  reformed  so  as  to  make 
it  (the  mortgage)  payable  to  said  company  in  installments  of 
$50  each  per  month  until  the  whole  should  be  paid.  At  the 
same  time  the  court  held  that  the  Sobrays  were  entitled  to  have 
credited  upon  said  mortgage  the  amount  of  the  judgment  which 
they  had  obtained  against  Robert  Scholl,  to-wit,  $1,200,  thereby 
reducing  the  claim  of  the  Goff-Kirby  Coal  Company  against  the 
Sobrays  on  said  mortgage  by  that  amount. 
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Robert  Scholl  is  here  claiming  that  the  $1,200  judgment  against 
him  should  be  reversed  for  errors  in  ruling  on  evidence  as  to  the 
measure  of  damages  and  for  want  of  sufficient  evidence  to  sus- 
tain it. 

The  Goff-Kirby  Coal  Company  is  here  claiming  that  the  court 
erred  in  the  following  particulars: 

**1.  In  reforming  the  mortgage,  and  decreeing  that  the  Groff- 
Kirby  Coal  Company  should  receive  payments  thereon  at  the 
rate  of  $50  per  month. 

*  *  2.  In  decreeing  that  the  Sobrays  should  have  credited  upon 
said  mortgage  the  sum  of  $1,200,  being  the  amount  of  the  judg- 
ment recovered  by  them  against  Robert  Scholl  for  the  breach  of 
said  building  contract.'' 

As  to  the  judgment  against  Scholl  we  find  no  prejudicial  er- 
or;  the  exceptions  to  questions  regarding  the  *' value''  of  the 
property  and  the  **fair  and  reasonable  value"  of  the  property 
should  have  been  sustained,  but  an  examination  of  the  record 
shows  that  the  witness  thereafter  in  each  case  explained  his 
answers  as  meaning  the  *' market  value"  of  the  property.  This 
cured  the  previous  error  and  made  it  harmless.  Neither  are  we 
able  to  say  that  the  jury  was  not  right  in  finding  that  Scholl 
did  not  comply  with  his  contract  or  that  the  amount  of  the 
damages,  after  remittitur  entered  in  the  common  pleas  court,  is 
too  great. 

Nor  do  we  find  that  the  court  was  not  warranted  by  the  evi- 
dence in  reforming  the  mortgage  or  that  there  was  any  error  in 
law  in  reforming  it  in  the  hands  of  the  assignee  thereof.  Bailey 
V.  Smith,  14  Ohio  St.,  396. 

However,  manifestly  the  court  had  no  authority  to  set  off  the 
$1,2Q0  judgment  of  Sobray  against  Scholl  against  the  mortgage 
security  of  the  coal  company.  There  was  no  connection  be- 
tween the  claim  of  Sobray  against  Scholl  for  damages  for  breach 
of  a  building  contract  and  the  note  and  mortgage  held  by  the 
coal  company.  The  two  actions  never  should  have  been  con- 
solidated. Had  they  proceeded  separately,  this  error  would 
not  have  occurred.  The  consent  of  parties  to  the  consolidation 
and  their  conduct  in  trying  the  two  cases  together  without  ob- 
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jection,  however,  makes  it  impossible  for  this  court  to  say  that 
reversible  error  grew  out  of  the  consolidation.  We  have  the 
right,  however,  to  modify  the  judgment  rendered  by  the  trial 
court  and  we  do  modify  it  by  striking  out  that  part  of  the  de- 
cree which  allows  a  credit  of  $1,200  on  the  mortgage  and  finds 
that  the  conditions  of  the  mortgage  have  been  complied  with  and 
that  the  plaintiff  is  not  entitled  to  foreclose  the  same,  and  by 
inserting  a  finding  to  the  effect  that  the  installment  due  March  1, 
1908,  and  all  subsequent  installments  are  unpaid,  fifteen  of  them 
for  more  than  sixty  days,  whereby  the  conditions  of  the  mort- 
gage have  been  broken  and  the  plaintiff  is  entitled  to  foreclose 
and  ordering  sale  unless  all  over  due  installments  are  paid. 
Judgment  as  modified  is  affirmed. 


EXONERATION  OP  BAD.  BOND. 

Circuit  Court  of  Cuyahoga  County. 

Henry  DuLaurence  v.  State  op  Ohio. 

Decided,  November  15,  1909. 

Bail  Bond — Surrender — Record  Only  Evidence. 

The  surrender  of  a  prisoner  by  his  ball  must  be  accepted  by  the  court, 
and  the  record  is  the  only  competent  evidence  of  the  surrender 
which  will  exonerate  the  bond. 

Winch,  J.;  Henry,  J.,  concurs;  Marvin,  J.,  dissents. 

This  was  an  action  on  a  bairbond.  DuLaurence  admitted  the 
due  execution  of  the  bond  but  pleaded  surrender  of  his  principal. 
No  record  evidence  of  the  surrender  was  offered,  but  parol  evi- 
dence on  the  subject  was  produced  by  both  sides.  Such  serious 
errors  were  committed  in  the  introduction  of  this  evidence  that 
the  judgment  must  be  reversed  unless  the  record  is  the  only  com- 
petent evidence  of  the  surrender.  If  such  is  the  law,  the  judg- 
ment is  manifestly  right  and  the  rulings  complained  of  are  im- 
material and  without  prejudice. 
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The  statute,  Section  7177,  reads  as  follows: 

**When  a  person  who  is  a  surety  in  a  recognizance  for  the 
appearance  of  a  defendant  before  any  court  desires  to  sur- 
render the  defendant,  he  shall,  by  delivering  the  defendant  in 
open  court,  be  discharged  from  any  further  responsibility  on  said 
recognizance,"  etc. 

We  are  agreed  that  if  the  delivery  is  complete  without  any  ac- 
ceptance by  the  court,  parol  evidence  is  sufficient  to  prove  it.  If 
the  delivery  is  not  complete  until  the  court  takes  some  oflScial  ac- 
tion upon  it,  it  would  seem  that  such  oflScial  action  can  only  be 
shown  by  the  court 's  records.  A  majority  of  the  court  is  of  the 
opinion  that  delivery  is  not  complete  until  acceptance  by  the 
court  and  that  the  record  is  the  only  evidence  therefor. 

A  similar  division  of  opinion  is  shown  in  the  interesting  case 
of  Fitch  V.  Hall,  Kirby's  Report,  page  18,  a  case  decided  one 
hundred  and  twenty-five  years  ago,  and  the  argument  is  there 
stated  on  both  sides  with  the  brevity  and  clearness  found  in  the 
old  reports. 

As  sustaining  the  conclusion  here  reached,  reference  is  made 
to  the  following  cases :  State,  ex  rel,  v.  Este  et  al,  7  Ohio,  1st  part, 
134;  Rountree  v.  Waddill  52  N.  C,  309;  Whitton  v.  Harding, 
15  Mass.,  504 ;   Oraper  v.  Barbour,  58  0.  S.,  669,  675. 

Judgment  aflSrmed. 
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EVIDENCE  AS  TO  FULFILLMENT  OF  CONTRACT  UPON  WHICH 
PRIORITY  OF  MORTGAGE  WAS  BASED. 

Circuit  Court  of  Cuyahoga  County. 

Jennie  Licker  v.  Mary  F.  Green  et  al. 

Decided,  November  23,  1909. 

Mortgages — Priorities — Record  best  Evidence — Burden  of  Proof, 

Where  the  record  shows  the  priorities  of  mortgages,  the  burden  of 
proof  is  upon  the  one  asserting  a  different  priority  to  prove  it, 
and  where  the  evidence  leaves  the  point  doubtful  the  priorities  will 
be  adjudged  according  to  the  record. 

WUliam  Rothenherg,  for  plaintiff  in  error. 

A.  H.  Martin  and  McGraiv  &  Hauxhurst,  contra. 

Winch,  J.;  Henry,  J.,  and  Marvin,  J.,  concur. 

This  case  is  here  on  appeal  and  was  heard  on  the  evidence  ad- 
duced by  the  parties. 

Plaintiff's  petition  sets  up  a  mortgage  on  certain  premises, 
which  she  claims  to  be  a  first  mortgage  and  asks  to  be  foreclosed. 
The  defendant,  D.  A.  Howard,  in  a  cross-petition  sets  up  an- 
other mortgage  which  he  claims  to  be  a  first  lien  and  likewise 
desires  foreclosed.  The  plaintiff  then  sets  up  a  contract  between 
herself  and  Howard  by  the  terms  of  which  it  was  agreed  that 
she  should  release  her  vendor's  lien  on  the  property  and  take 
a  mortgage  second  to  Howard's  mortgage,  but  that  if  Howard 
should  neglect  to  advance  $4,550  to  the  defendants,  Green,  the 
purchasers  of  the  property,  or  if  that  amount  should  not  be 
invested  in  improvements  on  the  property,  then  her  mortgage 
should  become  a  first  lien. 

The  record  of  the  two  mortgages  shows  Howard's  to  be  the 
first  lien.  The  burden  is  then  upon  the  plaintiff  to  prove  that 
Howard  did  not  advance  the  $4,550  to  Green,  or  that  it  was 
not  expended  upon  the  property. 

We* think  the  evidence  of  Howard's  advancing  the  money  to 
Green  is  sufficient,  but  have  had  considerable  doubt  as  to  whether 
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Green  expended  it  upon  the  property.  It  is  suggested  that 
Green  expended  part  of  this  money  on  other  property,  but  there 
is  no  evidence  to  show  that  he  did.  We  think  the  vouchers  he 
produces,  while  not  in  the  best  of  shape,  might  be  considered 
as  showing  the  full  amount  went  into  the  property  here  in- 
volved. However,  he  is  not  a  very  credible  witness.  There  is  a 
dispute  between  him  and  hjs  mason  contractor,  as  to  whether 
the  mason  work  was  to  come  to  $2,000  or  $1,000,  and  as  to  how 
much  was  paid  him.  We  understand  there  is  a  lawsuit  pending 
between  them  on  this  point. 

Plaintiff's  expert  witness,  architect  Gleichman,  testifies  that 
the  improvements  could  not  have  cost  as  much  as  Green  claim» 
they  did.  On  the  other  hand,  Green's  architect,  Janowitz,  says 
the  job  is  a  fair  one  and  he  estimated  it  would  cost  $5,000  and 
was  paid  a  commission  on  that  amount. 

All  in  all  the  evidence-  is  unsatisfactory  and  inconclusive. 
We  are  left  with  a  feeling  that  $4,550  may  have  been  expended 
upon  the  property,  but  are  not  sure  about  it.  On  the  other 
hand,  the  burden  is  upon  the  plaintiff  to  prove  by  a  preponder- 
ance of  the  evidence  that  $4,550  did  not  go  into  the  property. 
This  burden,  we  think,  she  had  not  borne;  the  evidence  is  too 
much  in  equipoise. 

For  this  reason,  we  have  to  leave  the  priorities  of  the  mort- 
gages to  stand  as  fixed  by  their  record  and  decree  may  be  drawn 
accordingly. 
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WEIGHT  OP  EVIDENCE  IN  PROCBEDINC  IN  BASTARDY. 

Circuit  Court  of  Cuyahoga  County. 

Peter  Richard  v.  State  op  Ohio^  ex  rel 

Decided,  November  23,  1909. 

Bastardy — Period  of  Oestatian — Weight  of  Evidence — Exhibiting  Child 
to  Jury. 

1.  It  is  not  conclusive  that  one  charged  with  being  the  father  of  a 

bastard  child  is  not  guilty,  that  the  period  of  gestation  was  only 
259  days. 

2.  Where  the  bastard  child,  two  years  old,  was  exhibited  to  the  jury 

to  show  its  resemblance  to  its  putative  father,  a  reviewing  court 
will  be  loth  to  reverse  a  judgment  against  him  on  the  weight 
of  the  evidence. 

Berkley  Pearce,  for  plaintiff. 
Davis  &  Manak,  contra. 

Winch,  J.;  Henry,  J.,  and  Marvin,  J.,  concur. 

This  is  a  bastardy  case  which  we  are  required  to  review  upon 
the  sole  question  of  the  weight  of  the  evidence. 

It  is  claimed  that  the  relator's  story  is  improbable  in  two 
respects,  as  to  the  manner  in  which  the  bastard  was  begotten 
and  the  date  thereof. 

The  conclusion  of  twelve  men  as  to  the  former  we  are  not 
able  to  confute,  and  as  to  the  latter,  only  259  days  elapsing  be- 
tween the  conception  and  birth,  we  can  not  say  that  it  is  too 
short  a  period  to  be  possible.  The  usual  period  of  gestation  is 
forty  weeks.  Such  is  the  law  of  England  according  to  Lord 
Coke  (Coke  on  Litt.,  Vol.  1,  p.  123).  It  is  common  knowledge 
however,  that  old  housewives  count  the  forty  weeks  as  beginning 
at  the  last  menstrual  period  before  conception.  The  evidence 
of  Dr.  Burke  on  this  subject,  as  found  in  the  record,  would  not 
preclude  the  jury  from  believing  the  relator's  story  as  to  the 
date  on  which  the  act  of  intercourse  occurred.    We  do  not 


62         CIRCUIT  COURT  REPORTS— NEW  SERIES. 

■  I 

Richard  v.  State  ex  rel.  [Vol.  17  (N.S.) 

think  her  story  improbable  in  this  respect  and  her  entire  evi- 
dence seems  to  be  that  of  a  truthful  witness. 

The  defendant  denies  that  he  ever  had  intercourse  with  the 
girl  and  proves  an  alibi  for  the  date  she  gives  for  the  occurrence. 

But  is  his  denial  to  be  believed? 

It  seems  that  the  day  he  was  arrested,  he  met  the  relator  and 
invited  her  to  his  office  that  evening  where  they  talked  matters 
over.  I  will  read  some  of  the  evidence  as  to  what  occurred 
there,  and  his  comments  thereon.  On  page  81  of  the  bill  of  ex- 
ceptions is  the  following: 

**A.  On  the  day  that  she  brought  the  proceedings  against 
me,  I  took  her  to  my  office  and  got  her  version  of  the  affair,  and 
got  her  to  make  an  accusation. 

''Q.  She  had  already  made  an  accusation  before  that  hadn't 
she?  A.  Well  1  got  her  to  repeat  the  accusation,  and  to  make 
some  statement. ' ' 

And  on  page  84: 

*'When  I  asked  her  other  questions,  as  I  was  ready  to  leave, 
I  told  her  I  couldn't  recollect  of  having  any  intercourse  with 
her  on  January  6th." 

And  on  page  85: 

**A.  Well  I  said,  when  she  said  *  January  6th,'  I  knew  in- 
stantly that  she  was  not  telling  the  truth." 

And  on  page  87 : 

'*A.  I  said  to  her:  'Well  I  can't  recollect  having  seen  you 
on  January  6th;  I  must  think  this  thing  over.  If,  on  thinking 
it  over,  I  find  I  recollect  anything  about  that  case  to  convince 
me  that  I  am  responsible  for  your  condition,  I  will  make  proper 
sort  of  a  settlement.  That  is,  I  will  either  marry  you  or  I  will 
provide  for  your  child,  if  I  convince  myself  that  your  story  is 
right.'  I  was  convinced  immediately  on  the  moment  that  it 
was  not  true,  her  story." 

And  on  page  92: 

'*A.  Well  the  first  remark  I  made  was  'Well,'  I  says,  'when 
did  this  take  place,  when  I  got  you  into  this  fix?'  She  said, 
it  was  the  first  Sunday  in  January.  I  took  a  little  desk  calendar 
and  turned  to  it  and  found  that  that  was  January  6,  I  said,  'is 
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this  the  dateT  and  pointed  to  it,  and  she  said,  'Yes'  that  must  be 
the  dat«,  January  6th.'  I  said,  'Well,  I  don't  remember  this, 
I  don't  remember  when  this  happened  but,'  I  says,  *I  will  think 
this  over  and  if  I  can  find,  if  I  can  recollect  of  having  been 
with  you  then,  I  don't  recollect  having  been  with  you  then,  if 
I  can  however  I  will  consider  that  I  really  did  this,  and  I  will 
make  the  proper  sort  of  a  settlement." 

With  evidence  like  this  from  his  lips  the  jury  might  well  have 
believed  that  he  protested  too  much  when  he  said  he  had  never 
had  intercourse  with  the  girl. 

There  is  another  reason  why  we  are  loth  to  disturb  this  ver- 
dict. The  baby  itself,  then  about  two  years  old,  was  exhibited 
to  the  jury  for  it  to  determine  any  real  or  fancied  resemblance 
it  might  have  to  its  putative  father,  a  practice  approved  by 
the  Supreme  Court  in  the  case  of  Crow  v.  Jordan,  49  Ohio  St., 
655.  What  weight  this  exhibit  had  with  the  jury  we  do  not 
know,  but  a  reviewing  court  has  no  such  exhibit  to  examine  and 
therefore  has  an  added  reluctance  to  reverse  a  verdict  on  the 
weight  of  the  evidence. 

Judgment  affirmed. 


RULE  AS  TO  ASSUMED  RISK  CAN  BE  CHANCED  ONLY  BY 

THE  LEGISLATURE. 

Circuit  Court  of  Cuyahoga  County. 

The  Cleveland  Steel  Castings  Co.  v.  Anton  Lewandowski.* 

Decided,  December  16,  1909. 

McLster  and  Servant — Negligence — Assumed  Risk, 

The  rule  of  assumed  risk  is  in  force  in  Ohio  until  the  Legislature 
changes  it. 

Winch,  J. ;  Henry,  J.,  and  Marvin,  J.,  concur. 

This  case  is  here  for  a  second  time  upon  evidence  differing 
but  little  from  the  evidence  shown  in  the  record  of  the  former 

^Affirmed  without  opinion,  Lewandowski  v.  Cleveland  Steel  Castings  Co., 
83  Ohio   State,   505. 
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trial.  We  then  reversed  a  judgment  in  Lewandowski 's  favor  be- 
cause of  insufficient  evidence  to  sustain  it.  The  opinion  ren- 
dered in  that  case  on  March  23,  1907,  points  out  that  Lewandow- 
ski could  not  recover  because,  if  the  injury  resulted  from  the 
insecure  manner  in  which  the  flasks  were  piled,  that  was  the 
fault  of  fellow-servants,  the  foreman  not  being  shown  to  have 
given  orders  to  pile  them  as  they  were  piled,  and  if  the  flasks  fell 
because  of  the  improper  sand  foundation  upon  which  they  were 
piled,  that  was  a  risk  which  Lewandowski  assumed,  for  it  was 
open  to  his  observation  and  he  knew  as  much  about  it  as  any- 
body else. 

The  record  this  time  seems  to  destroy  the  explanation  of  the 
accident  suggested  in  the  first  trial  that  Manak  pushed  the 
flasks  over  upon  Lewandowski,  and  brings  home  to  the  company 
knowledge  of  the  insecure  character  of  the  sand  foundation, 
which,  by  the  way  is  not  pleaded  in  the  petition,  but  it  nowise 
shows  that  Lewandowski  did  not  know  all  about  the  nature  of 
the  sand  with  which  and  upon  which  he  had  worked  for  two 
months.  So  long  as  the  doctrine  of  assumed  risk  is  the  law  in 
this  state,  the  defendant  in  error  can  never  fasten  a  liability 
upon  the  company,  for  the  injury  which  he  received.  Why  the 
trial  court  did  not  direct  a  verdict  in  favor  of  the  defendant  at 
the  close  of  plaintiff's  evidence,  in  view  of  the  law  of  the  case 
as  laid  down  heretofore,  not  only  by  this  court,  but  by  the  Su- 
preme Court,  we  can  not  understand,  and  for  error  in  that  re- 
gard the  judgment  is  reversed,  and  proceeding  to  render  the 
judgment  which  should  have  been  rendered  upon  the  conceded 
facts  of  the  case,  judgment  is  entered  in  this  court  for  the 
plaintiff  in  error. 

Reversed  and  judgment  for  plaintiff  in  error. 
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RIQUOUCMtT  THAT  STOCKHOLDEK  MUST  CONTINUE  IN  A 

CERTAIN  UNE  OF  BUSINESS. 

Circuit  Court  of  Cuyahoga  County. 

Calvin  D.  Paxson  v.  The  Cleveland  Automobile  Dealers 

Company. 

Decided,  December  17,  1909. 

Corporations — Unlawful  Provision  as  to  Otonership  of  Stock, 

A  provision  in  the  constitution  and  by-laws  of  a  corporation  for  profit 
and  printed  upon  its  certificates  of  stock,  that  a  stockholder  shall 
cease  to  be  such  and  his  stock  be  returned  to  the  company  and 
its  face  value  be  refunded  to  him  upon  his  ceasing  to  be  engaged 
in  a  particular  business,  is  unlawful  and  unenforceable. 

Solders,  Thayer  &  Mansfield,  for  plaintiff  in  eror. 
C.  B.  HaskinSf  contra. 

Winch,  J. ;  Henry,  J.,  and  Marvin,  J.,  concur. 

This  case  is  here  upon  appeal  and  was  heard  upon  an  agreed 
statement  of  facts.  The  question  involved  is  whether  plaintiff 
can  be  deprived  of  his  rights  as  a  stockholder  in  the  defendant 
company,  pursuant  to  certain  regulations  and  by-laws. 

The  defendant  is  a  corporation  for  profit,'  incorporated  for 
the  purpose  of  **  protecting,  promoting  and  enhancing  the  in-' 
terests  of  the  automobile  dealers  of  Northern  Ohio,  also  the  pro- 
moting, managing  and  controlling  of  automobile  show  exhibits 
and  races  in  Northern  Ohio  together  with  all  things  necessary 
or  incidental  to  the  carrying  out  of  said  purposes.'' 

Among  its  by-laws  is  found  the  following: 

**No  person  shall  be  entitled  to  hold  more  than  one  share  of 
the  stock  of  this  company. 

* '  And  no  person  shall  be  eligible  to  hold  stock  in  this  com- 
pany, unless  such  person  be  a  hona  fide  retail  dealer  in  automo- 
biles, and  be  determined  to  be  such  by  the  board  of  directors  of 
this  company. 

"Upon  the  filing  with  the  secretary  of  a  written  complaint 
by  three  stockholders,  in  good  standing,  against  the  continu- 
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ance  of  any  person  as  a  stockholder  in  this  company,  the  secre- 
tary shall  at  once  notify  such  stockholder  of  the  time  and  place 
of  the  next  meeting  of  the  board  of  directors,  and  the  secretary- 
shall  upon  receipt  of  such  complaint,  forthwith  transmit  a 
copy  thereof  to  the  president  and  to  the  stockholder  against 
whom  the  complaint  has  been  filed;  and  the  president  shall 
bring  said  complaint  to  the  attention  of  the  board  of  directors, 
at  their  next  meeting,  for  their  consideration,  and  said  board 
shall  have  the  power  to  declare  said  stockholder  to  be  disquali- 
fied to  hold  stock  in  this  company,  and  if  said  stockholder  shall 
be  found  to  be  so  disqualified  by  said  board  they  shall  at  once 
communicate  their  finding  in  writing  to  the  secretary  of  this 
company,  who  forthwith  shall  tender  such  disqualified  stock- 
holder the  sum  of  ten  dollars  ($10)  whereupon  the  stock  held 
by  said  stockholder  shall  be  canceled,  and  the  name  of  said 
stockholder  stricken  from  the  records  of  this  company,  and  said 
stockholder  shall  thereupon  cease  to  be  a  stockholder  in  this 
company." 

Pursuant  to  this  by-law  the  board  of  directors  has  duly  found 
plaintiff  to  be  no  longer  a  bona  fide  retail  dealer  in  automobiles, 
and  has  canceled  his  membership,  and  tendered  him  back  $10, 
the  face  value  of  his  share. 

It  is  conceded  by  counsel  for  defendant  that  taken  by  itself 
this  is  an  unenforceable  by-law,  but  that  by  reason  of  certain 
statements  printed  upon  the  face  of  plaintiff's  certificate  of  stock 
it  became  an  enforceable  contract  with  him  when  he  paid  his 
money  for  and  received  his  said  certificate. 

The  language  of  the  certificate  is  as  follows: 

**The  capital  stock  of  this  company  is  issued,  held,  owned 
and  transferred  subject  to  the  conditions,  provisions  and  limi- 
tations as  provided  by  the  regulations  and  by-laws  of  this  com- 
pany which  are  hereby  made  a  part  of  this  certificate,  the  same 
as  though  herein  written.'* 

Of  course  the  law  writes  into  this  the  word  ** lawful"  regu- 
lations and  by-laws. 

This  contract,  so-called,  whether  expressed  upon  the  face 
the  certificate  or  found  only  in  the  by-law  is  unlawful  for  three 
reasons : 

First,  It  seeks  to  make  an  unrecognized  distinction  as  to 
qualifications  for  membership.     Every  corporation  for  profit  in 
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the  state  of  Ohio  must  open  its  books  of  subscription  to  all  citi- 
zens, and  having  received  subscriptions  it  can  not  thereafter  can- 
cel them  because  the  stockholder  ceases  to  possess  some  qualifi- 
cation the  law  does  not  impose. 

Second,  It  seeks  to  provide  that  the  corporation  may  deal  in 
its  own  stock. 

Third.  It  provides  for  a  reduction  of  capital  stock  in  a  man- 
ner not  sanctioned  by  law.  The  statutes  point  out  how  capital 
stock  may  be  reduced,  and  this  ** contract"  is  not  in  accordance 
therewith. 

Judgment  for  plaintiff. 


JUDGMENT  UPON  DISMISSAL  FROM  JUSTICE  OP  THE  PEACE. 

Circuit  Court  of  Cuyahoga  County. 

J.  W.  Sykora  v.  Jelena  Djubdjec* 

Decided,  December  17,  1909. 

Appeal  from  Justice  of  the  Peace — Dismissal  of  Appeal — Judgment  on 
Transcript  Erroneous, 

In  a  case  appealed  from  a  Justice  of  the  peace  to  the  common  pleas 
court,  upon  dismissal  of  the  appeal  for  failure  of  the  defendant 
to  comply  with  an  order  to  give  an  additional  appeal  bond,  it  is 
error  for  the  court  of  common  pleas  to  thereafter  enter  Judgment 
for  the  plaintiff  upon  the  transcript  filed  in  such  dismissed  case. 

W.  C.  Rogers,  for  plaintiff  in  error. 
Palda  &  Svarc,  contra. 

Winch,  J.;  Henry,  J.,  and  ^Marvin,  J.,  concur. 

Sykora  recovered  a  judgment  against  Djurdjec  before  a  jus- 
tice of  the  peace ;  the  latter  appealed.  Plaintiff  filed  a  petition 
in  the  common  pleas  court  and  defendant  filed  an  answer. 

Thereafter  plaintiff  moved  for  additional  bail  for  the  appeal^ 
which  was  granted.     The  defendant  neglected  to  comply  with 

^Affirmed  without  opinion,  Sykora  v.  Djurdjeg,  83  Ohio  State,  476. 
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this  order  for  additional  bail,  whereupon  the  court  dismissed 
the  appeal  and  rendered  judgment  for  the  plaintiff  on  the  tran- 
script. 

Within  the  term  the  defendant  moved  to  vacate  the  order  dis- 
missing the  appeal ;  this  motion  was  continued  to  the  next  term 
and  then  granted,  at  which  time  the  court  also  vacated  the  judg- 
ment in  plaintiff's  favor. 

Error  is  prosecuted  to  this  ruling. 

It  is  conceded  in  argument  that  the  court  has  jurisdiction  on 
motion  made  within  the  term  to  vacate  the  dismissal  of  the 
appeal,  but  it  is  claimed  that  no  motion  was  made  to  vacate  the 
judgment  on  the  transcript  in  plaintiff's  favor,  and  that  said 
judgment  therefor  could  not  be  set  aside  at  a  subsequent  term. 

The  point  is  not  well  taken;  the  judgment  on  the  transcript 
was  a  nullity.  No  authority  for  entering  it  up  can  be  found  in 
the  statutes.  Section  6588,  Revised  Statutes,  applies  to  cases 
where  the  defendant  before  the  justice  of  the  peace  files  a  bond 
with  him  but  neglects  to  perfect  his  case  by  filing  a  transcript 
and  other  papers  with  the  clerk  of  the  common  pleas  court  and 
have  his  appeal  docketed.  The  defendant  in  this  case  com- 
plied with  the  requirements  of  the  statutes  and  perfected  his 
appeal;  when  the  court  subsequently  dismissed  his  appeal  there 
was  no  case  left  upon  the  docket  in  which  to  enter  a  judgment ; 
it  was  at  an  end.  Plaintiff's  judgment  in  the  justice  court  was 
still  in  force,  after  the  dismissal  of  the  appeal,  and  if  he  desired 
a  judgment  of  the  common  pleas  court  thereon,  he  had  to  comply 
with  the  latter  part  of  Section  6588,  file  a  transcript  and  have 
the  cause  docketed.  A  transcript  filed  by  somebody  else  in  a 
case  dismissed,  without  re-docketing,  can  not  be  held  to  be  a 
foundation  for  the  judgment  authorized  in  Section  6588.  Such 
looseness  of  practice  should  not  be  permitted  in  the  face  of  a 
statute  requiring  the  docketing  of  a  cause  as  a  new  case,  when 
a  transcript  is  filed  by  the  appellee. 

Papers  found  in  a  disposed  of  case  form  no  basis  for  a  sub- 
'sequent  judgment  in  that  case. 

Judgment  afiSrmed. 
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INSURANCE  INDUCED  BY  FALSE  REPRESENTATIONS. 

Circuit  Court  of  Miami  County. 

The  Provident  Savings  Life  Assurance  Company  v.  Jessie 

DeCamp  Statler.* 

Decided,  April  10,  1911. 

Life  Insurance — Rights  of  Assured  where  He  Has  Been  Persuaded  to 
Take  Out  a  Policy  By  False  Representations — Recovery  of  Premiums 
Paid — Limitation  on  the  Authority  of  Agents — Representations 
By  Agents  and  By  Managers  Distinguished — Speculation  as  to 
Profits — Meaning  and  Intended  Effect  of  Representations  a  Ques- 
tion for  the  Jury — Charge  of  Court — Section  3631-4,  R.  S. 

1.  It  is  the  settled  law  of  this  state  that  the  holder  of  a  policy  of 

life  insurance  induced  by  fraud  and  misrepresentation  may,  by  an 
action  brought  in  due  time,  recover  from  the  insurance  company 
the  amount  of  premiums  paid  with  interest  thereon  and  without 
deduction  for  intervening  insurance  which  he  has  had  and  enjoyed. 

2.  A  limitation  of  the  authority  of  agents,  endorsed  on  the  policy  and 

on  notices  and  receipts  sent  to  the  policy  holder,  are  not  available 
to  the  company  as  a  defense,  where  the  policy  holder  opened  ne- 
gotiations with  the  company  direct  and  dealt  with  one  who  was 
termed  "manager." 

3.  Representations  made  to  a  prospective  policy  bolder  as  to  profits  ac- 

cruing to  the  company,  based  upon  past  experience  of  the  company, 
may  have  been  intended  as  more  than  mere  opinion  and  have 
constituted  a  representation  as  to  the  present  condition  of  the 
company  and  its  earning  capacity  upon  which  the  assured  had  a 
right  to  rely,  and  the  question  of  fact  as  to  the  meaning  of  such 
representations  and  the  intention  with  which  they  were  made,  un- 
like the  construction  of  a  contract,  may  properly  be  submitted  to 
the  Jury  under  proper  instructions. 

4.  A  wide  departure  between  the  calculations  made  as  to  profits  at  the 

time  the  policy  was  taken  out  and  the  realization  eight  years  later, 
constitutes  evidence  which  may  be  considered  by  the  Jury  upon  the 
question  of  the  falsity  of  the  representations;  and  in  an  action  for 
the  recovery  back  of  premiums  paid  no  bar  is  raised  by  the  pro- 
visions of  Section  3631-4,  R.  S.,  nor  by  the  four  years  statute  of 

*  Aflirmed  without  opinion.  Provident  Life  Assurance  Society  v.  Statler^ 
88  Ohio  State,  — . 
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limitations  where  the  petition  alleges  that  the  plaintiff  continued 
to  rely  upon  the  representations  in  making  his  quarterly  premiums, 
nor  is  the  claim  available  to  the  company  that  the  plaintiff  should 
have  read  his  policy  where  the  falsity  of  the  representations  as  to 
profits  would  not  have  been  revealed  by  such  reading. 
5.  A  jury  having  found  that  the  policy  holder  did  rely  upon  the  repre- 
sentations so  made  to  him  as  to  profits,  their  finding  will  not  be 
disturbed  on  the  ground  that  the  representations  were  so  extrava- 
gant and  the  returns  so  large  as  to  constitute  notice  to  a  reason- 
able person  as  to  their  falsity  and  negative  any  weight  to  rely 
thereon. 

A,  F,  Broomhall,  for  plaintiff  in  error.  ^ 

Ferdinand  Jelke,  Jr.,  and  C.  B.  Jameson,  contra. 

Allread,  J. ;  DusTiN,  J.,  and  Ferneding,  J.,  concur. 

Jessie  DeCamp  Statler  brought  suit  in  the  court  of  common 
pleas  to  recover  the  amount  of  certain  premiums  paid  by  her 
upon  an  insurance  policy,  with  interest.  She  claims  as  a 
foundation  of  the  action  that  she  was  induced  to  give  up  a 
yearly  renewable  term  policy  upon  the  life  of  her  father, 
Ezekiel  L.  DeCamp,  and  take  a  level  rate  premium  policy  on  a 
twenty  year  limited  plan  and  keep  up  the  premiums  thereon, 
upon  certain  representations  of  the  company.  The  material 
representations  of  the  petition  are  that: 

'' Defendant  company  further  represented  to-^l^^^aintiff 
that  the  new  policy  would  provide  for  paid  up  insuVice,  ex- 
tended insurance,  and  additions  at  death,  and  participation  in 
profits  which  in  a  few  years  would  fully  offset  and  pay  the 
notes  exacted  on  account  of  the  reserve  against  the  policy. 
Plaintiff  further  says  that  the  said  defendant  company  repre- 
sented that  at  the  expiration  of  the  term  in  May,  1908,  all 
premiums  having  been  paid,  said  policy  would  became  paid  up 
for  life  in  the  sum  of  $5,000  and  that  there  would  be  due  in 
cash  on  account  of  the  shares  of  the  profits  found  to  be  ap- 
portionable  to  said  policy  over  and  above  all  notes  and  interest, 
a  balance  of  $1,144.90. 


7  9 


Appropriate  averments  were  made  showing  the  falsity  of 
the  representations  and  the  reliance  of  plaintiff  thereon.  The 
issues  were  joined  and  the  case  was  tried,  resulting  in  a  verdict 
for  the  plaintiff  for  the  full  amount  claimed. 
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The  cause  is  here  upon  petition  in  error. 

It  is,  we  think,  settled  in  this  state  that  a  policy  holder  whose 
policy  has  been  induced  by  fraudulent  misrepresentations,  may, 
by  action  brought  in  due  time,  recover  of  the  insurance  com- 
pany the  amount,  with  interest,  of  the  premiums  paid,  and 
without  deductions  for  supposed  benefit  of  intervening  insur- 
ance. lnsuram,ce  Company  v.  Pottker,  33  0.  S.,  459,  466;  U.  8. 
Life  Insurance  Company  v.  Wright,  33  0.  S.,  533.  See  Caldwell 
V.  Insurance  Company,  140  N.  C,  100. 

The  assurance  company  contends  that  the  agent  making  the 
representations  had  no  authority  to  bind  the  company.  This 
contention  is  founded  upon  a  limitation  of  authority  of  agents 
endorsed  upon  notices  and  receipts  of  premiums  sent  to  policy 
holders,  and  by  the  following  endorsement  on  the  policy : 

"Agents  are  not  authorized  to  make,  alter  or  discharge  these 
contracts  or  to  waive  any  of  the  provisions  thereof  or  to  ex- 
tend these  assurances  or  to  grant  permits  or  to  bind  the  society 
in  any  way." 

In  making  this  contention,  however,  we  think  that  the  im- 
portant fact  is  overlooked,  that  the  transaction  here  was  had 
through  a  special  representative.  Negotiations  were  opened 
up  by  the  policy  holder  with  the  company  direct.  It  is  not  clear 
how  Bosworth  &  Company,  for  whom  Rohrer  acted,  were  brought 
into  the  transaction.  But  it  is  shown  by  satisfactory  evidence 
that  they  acted  for  the  company  and  as  its  special  representative 
in  making  the  exchange  of  policies,  and  were  referred  to  by 
the  company  in  the  negotiations  as  **our  manager  at  Cincin- 
nati." There  was  no  intimation  in  the  present  transaction  of 
limited  authority,  until  it  came  to  the  endorsement  on  the  policy. 
Whatever  might  be  the  binding  force  of  a  limitation  of  this 
kind  upon  soliciting  agents  or  even  so-called  general  agents,  it 
should  not  be  extended  to  apply  to  a  ''manager."  The  author- 
ity of  a  manager  is  generally  understood  to  be  unlimited  as  to 
scope.  It  is  true  that  the  letter  of  the  company  to  DeCamp  in 
which  Bosworth  &  Company  were  styled  ''manager"  was  sub- 
sequent to  the  representations,  but  it  was  pending  the  trans- 
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action,  and  before  entirely  concluded,  and  before  the  premiums 
were  paid.  If  the  company,  instead  of  representing  Bosworth 
&  Company' as  ''manager,''  had  stated  that  they  were  limited 
agents,  having  no  authority  to  bind  the  company,  a  different 
case  would  be  presented.  Rohrer  acted  for  Bosworth  &  Com- 
pany and  presented  the  representations  prepared  by  Bosworth  & 
Company.  Acting,  therefore,  as  managers  in  explaining  the 
policy  and  making  the  representations  the  company  is  bound. 
The  court  of  common  pleas  rejected  evidence  of  the  private 
contract  between  Bosworth  &  Company  and  the  Assurance  Com- 
pany. This  was  entirely  proper  in  view  of  the  express  authority 
contained  in  the  letter  to  DeCamp. 

It  is  contended  that  the  Rohrer  letter  upon  which  the  plaintiff 
relies  is  neither  false  nor  misleading,  and  that  the  policy  holder 
had  no  right  to  rely  and  did  not  in  fact  rely  thereon. 

It  will  be  noted  that  the  profits  of  the  assurance  company 
was  a  material  consideration  in  several  clauses  and  features  of 
the  policy.  While  the  loan  values  and  additions  at  death  are 
expressly  stated  and  guaranteed  in  the  policy,  the  amount 
of  the  profits  are  not  stated  nor  is  any  basis  given  in  the  policy 
for  calculation.  Clause  4  on  page  2  of  the  policy  provides 
for  distribution  of  the  profits,  and  under  the  guarantee  clause 
on  page  3  the  policy  holder  may,  at  the  end  of  the  accummula- 
tion  period,  surrender  the  policy  and  receive  $3950,  and  in 
addition  thereto  the  cash  profits.  Under  another  clause  on  the 
same  page  the  assured  is  authorized  to  continue  the  insurance 
as  a  paid  up  life  contract  for  its  full  amount  and  draw  profits 
in  cash. 

The  Rohrer  letter  and  statement  contain  certain  representa- 
tions as  to  profits  based  upon  past  experience  of  the  company. 
Such  assurances  may  fairly  have  been  intended  to  be  more  than 
mere  opinion.  They  may  have  constituted  a  representation  of 
the  present  condition  of  the  company  and  its  earning  capacity, 
upon  which  the  assured  had  a  right  to  rely.  Both  DeCamp 
and  Mr.  Statler  testify  that  they  did  rely  upon  Rohrer 's  repre- 
sentation, and  while  they  made  inquiry  of  others  as  to  certain 
features  and  for  advice,  there  is  not  sufficient  evidence  to  over- 
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throw  their  testimony  that  they  did  in  fact  rely  upon  the  rep- 
resentations of  the  Rohrer  letter.  It  is  insisted  that  the  Rohrer 
letter  is  based  upon  the  condition  '*all  premiums  having  been 
paid,"  and  that  this  includes  the  payment  of  all  the  premiums 
from  1888,  and  that  the  policy  holder  having  only  paid  the 
premiums  from  1890  did  not  come  within  the  scope  of  the 
representations.  This  construction  of  the  Rohrer  letter  is  more 
ingenious  than  convincing.  The  representation  was  made  with 
reference  to  the  identical  policy  proposed  to  be  exchanged  and 
was  intended  to  include  the  payment  only  of  premiums  called 
for  in  the  exchange.  It  would  be  unreasonable,  in  our  view, 
to  assume  that  the  letter  contemplated  the  payment  of  premiums 
which  were  never  to  be  paid  or  called  for  under  the  exchange. 
And  also  we  think  that  the  contention  of  counsel  for  plaintiff  in 
error  as  to  the  construction  to  be  given  of  the  clause  of  the 
Rohrer  letter  in  reference  to  paid  up  insurance,  extended  in- 
surance, and  additions  at  death  offsetting  the  lien  against  the 
policy  is  too  narrow  to  be  adopted  by  the  court. 

Whether  the  statements  in  the  Rohrer  letter  were  actually 
intended  in  the  sense  contended  for  by  counsel  plaintiff  below 
was  submitted  to  the  jury  under  proper  instruction  as  a  ques- 
tion of  fact. 

It  is  also  urged  that  the  representations  of  the  letter  are  so 
extravagent  and  the  returns  so  large  as  to  constitute  notice  to  a 
reasonable  person  of  their  falsity  and  negative  any  right  of 
reliance  thereon.  Whether  the  policy  holder  did  in  fact  rely 
upon  the  representations  is  a  question  of  fact  to  be  determined 
from  the  evidence,  and  we  are  not  prepared  to  lay  down  a 
proposition  that  would  permit  the  perpetrator  of  a  great  fraud 
to  escape  the  consequences  thereof  because  of  the  extravagence 
of  the  representations  and  credulity  of  the  person  defrauded. 
When  the  question  of  fact  is  fairly  determined  that  the  party 
defrauded  did  in  fact  believe  and  rely  upon  the  representations 
and  parted  with  value,  it  is  not  competent  for  the  one  guilty  of 
the  fraud  to  set  forth  in  justification  that  the  party  defrauded 
was  too  credulous  and  ought  to  have  exercised  better  judgment. 
Again,  it  is  urged  that  the  representations  of  the  Rohrer  letter 
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are  mere  estimates  of  future  earnings  and  as  such  did  not  legally 
justify  reliance  thereon. 

The  representation  of  the  Rohrer  letter  in  this  respect  is  as 
follows : 

*'At  the  expiration  of  the  term  (1908),  all  premiums  having 
been  paid,  the  policy  becomes  paid  up  for  life,  $5,000,  and 
there  is  due  in  cash  the  shares  of  the  profits  then  found  to  be 
apportionable  to  said  policy.  Past  experience  of  our  company 
warrants  us  in  figuring  such  policies  as  yours  at  a  dividend 
paying  basis  of  $920  on  each  $1,000  of  insurance,  which  would 
figure  your  policy  at  $4,600,  less  notes  and  interest,  $3,455.10, 
leaving  a  cash  balance  of  $1,144.90,  and  a  paid  up  contract  for 
life  for  $5,000." 

This  representation  is  one  of  present  condition  of  the  com- 
pany based  upon  past  experience.  It  may  be  considered  a 
representation  of  an  existing  fact,  to-wit,  existing  condition  as 
represented  by  past  experience,  from  which  the  company,  through 
its  agent,  merely  calculated  as  to  future  results  as  ^  bank  figures 
dividends.  It  is  not  necessarily  based  upon  the  future  un- 
certainties but  reflects  upon  present  conditions.  The  policy 
holder  was,  therefore,  entitled  to  rely  upon  this  representation, 
and  the  representation  tends  to  sustain  the  charge  made  in  the 
petition  in  reference  to  ''paid  up  insurance''  and  "participation 
in  profits." 

It  is  urged  that  there  is  no  proof  of  the  falsity  of  the  repre- 
sentation of  the  Rohrer  letter  as  to  existing  condition  of  the 
company  as  to  profits.  The  representation  is,  in  substance, 
that,  based  upon  past  experience,  they  were  warranted  in  figuring 
this  policy  on  a  dividend  paying  basis  of  $920  on  each  $1,000 
of  insurance,  and  that  this  would  figure  the  policy  under  con- 
sideration at  $4,600,  less  notes  and  interest,  leaving  a  cash 
balance  of  $1,144.90,  together  with  paid  up  insurance  of  $5,000. 

It  is  true  that  there  is  no  exhibition  in  evidence  of  the  precise 
condition  of  the  company  at  the  time  this  representation  was 
made,  but  that  is  not  essential.  The  company  itself  admits 
in  1908  such  a  state  of  affairs  as  to  constitute  a  wide  departure 
from  its  assurances  based  upon  past  experience  and  present 
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condition.  Instead  of  the  profits  of  the  company  being  such  as 
to  offset  the  reserve  note,  the  condition  of  the  company  proved 
to  be  such  that  the  assured  would  only  receive  by  surrendering 
his  policy  and  all  benefits  thereof  $134.90  in  addition  to  the 
reserve  note  and  contract.  The  wide  departure  between  the 
calculations  made  in  1900  and  realization  in  1908  is  some  evi- 
dence to  be  considered  by  the  jury  upon  the  subject  of  the 
falsity  of  the  representations  in  the  Rohrer  letter.  The  only 
explanation  attempted  to  be  made  is  the  reduction  in  the  ap- 
proved values  of  the  real  estate  in  the  sum  of  $440,000  made 
by  the  New  York  Insurance  Department.  This  reduction  may 
be  fairly  considered  as  tending  to  show  the  inferior  condition 
of  the  assets  of  the  company  rather  than  as  a  satisfactory  ex- 
planation of  reduced  profits. 

It  is  urged  that  the  assurances  in  the  Rohrer  letter,  whether 
considered  as  a  contract  or  as  a  representation,  was  in  violation 
of  Section  3631-4  of  the  Revised  Statutes  and  should  not  there- 
fore be  made  the  basis  of  a  cause  of  action. 

We  are  unable  bo  understand  how  any  of  the  provisions  of 
this  statute  prevents  a  right  of  action  for  fraudulent  representa- 
tions. This  action  does  not  seek  to  enforce  the  representations 
as  a  contract,  but  simply  to  recover  the  premiums  that  would 
not  have  been  paid  except  for  the  representations.  There  is  no 
discrimination  contemplt^ted  in  the  representations.  There  is  no 
intimation  in  the  representations  that  Mrs.  Statler  was  getting 
a  better  policy  than  others  issued  by  the  company.  The  repre- 
sentations affect  matters  de  hors  the  contract.  It  was  not  the 
intention  of  the  Legislature,  in  our  opinion,  by  this  statute  to 
prevent  the  recovery  back  of  premiums  secured  by  fraud. 

It  is  contended  in  the  brief  in  this  court  that  it  is  not  shown 
that  the  action  was  brought  within  four  years  after  the  fraud 
was  or  ought  to  have  been  discovered.  We  are  not  advised 
as  to  whether  this  question  was  made  in  the  trial  court.  There 
was  no  demurrer  filed  to  the  petition,  the  defense  of  the  statute 
of  limitations  was  not  made  in  the  answer,  nor  was  there  any 
special  request  of  the  court  to  charge  upon  this  subject.  The 
first  occasion  when  the  question  could  have  been  considered 
was  on  the  demurrer  to  the  reply. 
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The  allegation  of  the  petition,  that  the  plaintiff  continued 
to  rely  upon  the  representations  in  making  the  several  quarterly 
payments  of  premium,  in  connection  with  the  still  broader 
averments  of  the  reply  in  that  respect,  justified  the  overruling 
of  the  demurrer.  The  evidence  offered  on  the  trial  tends  to 
show  that  the  falsity  of  the  representations  as  to  profits  was 
not  discovered  until  after  the  accumulation  period,  and  it  does 
not  appear  that  there  was  any  such  state  of  facts  brought  to  the 
notice  of  the  policy  holder  before  that  time  as  would  lead  to  a 
discovery  of  the  facts. 

Cases  are  cited  by  counsel  for  plaintiff  in  error  in  which  it 
is  held  that  the  insured  is  bound  to  read  the  policy,  and  if  it 
fairly  appears  therefrom  that  the  falsity  of  the  representation 
could  have  been  discovered  from  the  policy,  the  assured  is  held 
bound  thereby.  But  so  far  as  the  cash  profits  are  concerned  no 
examination,  reading  or  spelling  out  of  the  entire  policy  gives 
any  notice  of  the  falsity  of  the  representations  as  to  the  amount. 

The  court  also  submitted  to  the  jury  the  question  of  fact  as 
to  whether  the  representations  as  to  the  amount  of  profits  were 
intended  to  be  representations  of  existing  fact,  estimate  or 
opinion  of  future  profits.  See  Williams  v.  State,  77  0.  S.,  468 ; 
Beckwith  v.  Ryan,  67  Conn.,  589 ;  Rohrschneider  v.  The  Knicker- 
bocker  Life  Insurance  Company,  76  N.  Y.,  216. 

The  verdict  of  the  jury  under  these  instructions  amounts  to 
a  determination  of  the  fact  so  far  as  susceptible  of  that  meaning 
in  favor  of  the  plaintiff,  and  ought  not  to  be  disturbed,  unless 
manifestly  against  the  evidence. 

We  have  carefully  examined  the  special  charges  and  the 
general  charge  of  the  court  and  find  no  prejudicial  error  therein. 
There  is  ample  authority  in  the  cases  cited  by  counsel  for  the 
defendant  in  error  to  sustain  the  action  of  the  court  in  sub- 
mitting to  the  jury  the  question  of  the  representations  and  the 
meaning  of  the  representations  of  the  Rohrer  letter.  In  fact 
counsel  for  plaintiff  in  error  submitted  special  charges  to  that 
effect,  which  were  given.  The  question  of  fact  as  to  the  meaning 
of  representations,  although  in  writing,  is  unlike  the  construc- 
tion of  a  contract.  The  latter  should  be  decided  by  the  court; 
the  former  may  be  left  to  the  jury. 
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It  is  contended  that  the  policy  offered  no  promise  of  definite 
profits,  and  that,  therefore,  the  policy  holder  was  bound  to 
inquire.  We  think  this  is  fully  met  by  the  proposition  that  she 
relied  upon  the  representation  of  an  authorized  agent  of  the 
company  as  to  condition  and  earning  capacity.  It  is  also  con- 
tended that  the  court  impropely  submitted  to  the  jury  the  ques- 
tion of  whether  the  policy  itself  was  misrepresented.  It  is 
argued  that  the  policy  holder  was  bound  to  read  the  policy  and 
was  therefore  charged  with  knowledge  of  its  contents. 

There  are  in  some  two  or  three  paragraphs  of  the  charge  of 
the  court  references  to  misrepresentation  as  to  the  terms  and 
provisions  of  the  policy.  But  as  the  case  was  clearly  reduced  by 
the  court  to  misrepresentation  of  the  condition  of  the  company 
as  to  profits,  the  amounts  of  which  were  not  defined  in  any 
clause  of  the  policy,  the  charge  of  the  court  in  this  respect  was 
not  prejudicial  error. 

The  request  to  withdraw  the  representation  as  to  '*  paid-up 
insurance,  extended  insurance,"  and  ** additions  at  death,'-' 
off-setting  the  lien,  was  properly  refused.  There  was  evidence 
tending  to  show  misrepresentations  as  to  ** paid-up  insurance," 
and  hence  the  special  request  was  faulty.  The  general  charge 
we  think  properly  reduced  consideration  to  the  question  of 
misrepresentation  of  the  condition  as  to  profits. 

Counsel  raise  an  objection  as  to  defect  of  parties,  but  in  our 
opinion  all  the  necessary  parties  are  before  the  court. 

We  find  no  prejudicial  error  in  the  record,  and  the  judgment 
is  afiirmed. 
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DUTY  OF  PEDESTRIAN  AT  STREET  CROSSINC  OP  SEVERAL 

RAO^WAY  TRACKS. 

Circuit  Court  of  Cuyahoga  County. 

Nicola  Cerri  (Substituted  for  Gaetano  Liotta),  as  Admin- 
istrator OP  Biagio  Sidoti,  Deceased,  v.  The  Erie 

Railroad   Company.* 

Decided,  December  17,  1909. 

Railway  Crossing — Pedestrian  to  Look  Both  Ways  at  Each  Track. 

A  pedestrian  crossing  several  railroad  tracks  at  a  street  crossing  should 
look  both  ways  just  before  going  upon  each  track,  if  there  is  time 
so  to  do. 

H,  F.  Payer  and  J.  V,  Zotterelli,  for  plaintiff  in  error. 
'  Gushing  &  Siddall,  contra. 

Winch,  J. ;  Henry,  J.,  and  Marvin,  J.,  concur. 

This  was  an  action  for  wrongful  death.  Sidoti  was  killed  at 
the  Broadway  crossing  of  the  Erie  Railroad  in  the  city  of  Cleve- 
land. At  that  point  Broadway  runs  substantially  north  and 
south  and  the  tracks  of  the  railroad  company  run  east  and  west. 
There  are  five  tracks  at  this  point.  Proceeding  from  the  south, 
as  Sidoti  did,  the  first  track  is  a  switch,  or  coal  spur,  the  next 
a  siding,  then  comes  the  east-bound  main  track,  next  the  west- 
bound main  track  aud  last  a  switch  or  siding.  Gates  are  main- 
tained at  this  crossing,  operated  from  a  tower  on  the  east  side 
of  Broadway,  north  of  the  tracks.  These  gates,  one  south  of  the 
tracks  and  the  other  north  of  the  tracks,  are  hiuged  on  the  east 
side  of  the  street;  when  let  down  thev  extend  over  to  the  west 
side  across  the  street. 

Just  before  this  fatality  occurred  the  gates  were  down  and 
Sidoti  stood  on  the  west  sidewalk  of  Broadway  with  other  per- 
sons, waiting  for  a  train  going  west  on  the  fourth  track  from 

♦AflQirmed  without  opinion,  Cerri,  Admr.,  v.  Milvale  Goshen  Coal  Co., 
85  Ohio  State,  444. 
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him,  to  cross  the  street.  Immediately  to  the  west  of  him  on  the 
first  switch  were  two  box  cars  which  obstructed  his  view  in  that 
direction. 

Following  the  west  bound  freight  train  on  the  fourth  track 
was  a  caboose,  traveling  west  by  gravity  and  about  one  hundred 
and  fifty  feet  behind  the  freight  train. 

There  is  evidence  tending  to  show  that  before  this  caboose 
crossed  the  street  and  while  it  was  in  full  view  of  Sidoti,  the 
gate  was  raised,  Sidoti  started  north  and  then  the  gate  was 
again  lowered  behind  him.  At  least,  such  is  the  claim  of  the 
plaintiff  in  error. 

Sidoti  was  killed  by  a  train  coming  from  the  west.  His  ad- 
ministrator claimed  that  this  train  was  on  the  second  track,  or 
siding;  the  company  claimed  that  it  was  on  the  third,  or  east- 
bound  main  track.  There  being  a  conflict  in  the  evidence  on 
this  point,  the  court  submitted  the  case  to  the  jury  charging 
however,  among  other  things,  as  follows: 

*'And  here  I  say  to  you,  that  plaintiff  claims  that  decedent 
was  injured  by  the  engine  while  it  was  running  on  the  switc^h 
track  or  long  siding,  while  defendant  claims  that  the  engine  was 
running  on  the  east-bound  main  track.  If  you  find  that  the 
engine  that  struck  Sidoti  was  running  on  the  east-bound  main 
track  as  claimed  by  the  defendant,  the  plaintiff  could  not  re- 
cover, as  I  say  to  you  that  it  is  undisputed  from  the  evidence 
that  the  space  between  the  coal  spur  track  and  the  east-bound 
main  track  (eighteen  or  nineteen  feet),  is  such  that  if  the  de- 
cedent had  exercised  ordinary  care  for  his  own  protection,  in 
other  words,  if  the  decedent  had  looked  and  listened,  he  would 
have  seen  this  engine  in  time  to  have  avoided  being  struck  by  it, 
and  not  to  have  seen  it  and  avoided  it  would  be  such  negligence 
as  to  bar  recovery  in  this  case. 


>> 


The  jury  brought  in  a  verdict  for  the  defendant  and  so  we 
have  it  settled  for  the  purposes  of  this  case,  that  the  train  which 
killed  Sidoti  was  on  the  third  track.  As  stated  by  the  court, 
the  distance  between  the  first  track  and  the  third  track  was 
eignteen  or  nineteen  feet.  It  is  claimed,  however,  that  the  dis- 
tance between  the  north  side  or  overhang  of  the  box  car  on  the 
first  track  and  the  south  side,  or  overhang  of  the  engine  on  the 
third  track,  was  only  fifteen  feet.    While  traveling  this  distance 
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Sidoti  had  a  clear  and  unobstructed  view  of  the  train  approach- 
ing from  the  west  and  could  have  seen  it  in  ample  time  to  avoid 
the  accident,  if  he  had  looked.  He  may  not  have  heard  it  be- 
cause of  the  rumble  of  the  west-bound  freight  on  the  fourth 
track. 

The  sole  question,  however,  for  review  in  this  case  is  whether, 
under  the  circumstances,  Sidoti  was  negligent  in  not  looking 
to  the  west  that  the  court  was  warranted  in  finding,  as  a  matter 
of  law,  that  he  thereby  contributed  to  his  own  injury,  and  that 
there  could  be  no  recovery. 

The  case  of  Kaihvay  Company  v.  Schneider^  45  Ohio  St.,  678, 
is  relied  upon  for  a  reversal  of  this  case  The  third  paragraph 
of  the  syllabus  of  that  case  is  as  follows : 

*'\Vhen  gatemen  are  maintained  at  such  crossings,  it  is  their 
duty  to  observe  the  tracks  and  know  when,  on  account  of  trains 
or  engines  thereon  it  becomes  dangerous  for  persons  to  cross, 
and  when  it  is  so,  to  close  the  gates  and  keep  them  closed  to  pre- 
vent persons  from  going  upon  the  tracks  so  long  as  the  danger 
continues;  and  when  the  tracks  are  clear,  or  persons  may  cross 
without  danger  from  passing  cars  and  locomotives,  then  to 
open  the  gates  and  keep  them  open  to  enable  persons  to  cross, 
so  long  as  it  is  safe  for  them  to  do  so,  but  no  longer.  Persons 
approaching  the  crossing  or  about  to  cross  have  a  right  to  pre- 
sume, in  the  absence  of  knowledge  to  the  contrary,  that  the  gate- 
men  are  properly  discharging  their  duties,  and  it  is  not  negli- 
gence on  their  part  to  act  on  the  presumption  that  they  are  not 
exposed  to  dangers  which  can  arise  only  from  a  disregard  by 
the  gatemen  of  their  duties.  Hence  an  open  gate  with  the  gate- 
man  in  charge  is  notice  of  a  clear  track  and  safe  crossing,  and 
in  the  absence  of  other  circumstances,  when  the  gates  are  open 
and  the  gatemen  present,  it  is  not  negligence  in  persons  ap- 
proaching the  crossing  with  teams  to  drive  at  a  trot,  or  to  pass 
on  to  the  tracks  through  the  open  gates  without  stopping  to  lis- 
ten, though  the  view  of  the  tracks  on  either  side  of  the  crossing 
is  obstructed;  nor  in  such  case  is  their  failure,  when  at  a  dis- 
tance of  twenty-five  feet  from  the  track,  to  look  for  locomotives 
one  hundred  and  fifty  feet  or  more  from  the  crossing,  negli- 
gence, though  they  could  have  been  seen. ' ' 

It  will  be  noticed  that  the  Schneider  case  formulates  the  law 
for  persons  driving  teams  across  railroad  crossings,  imd  holds 
that  it  is  not  negligence  for  persons  approaching  the  crossing  with 
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teams  to  drive  at  a  trot,  or  pass  onto  the  bracks  through  the  open 
gates  without  stopping  to  listen;  nor  in 'such  case  is  their  failure, 
when  at  a  distance  of  twenty-five  feet  from  the  track,  to  look  for 
locomotives  one  hundred  and  fifty  feet  or  more  from  the  cross- 
ing, negligence,  though  they  could  have  been  seen. 

We  apprehend  that  this  rule  is  applicable  only  to  persons  with 
teams  or  other  motive  power,  more  or  less  difficult  to  control.  A 
pedestrian  can  stop  short  in  his  tracks;  not  so  with  horses  on  a 
trot. 

At  least,  if  the  same  rule  is  to  be  applied  to  pedestrians — it 
is  proper  that  the  court  which  finally  settles  the  law  should  say 
so,  for  the  syllabus  of  the  Schneider  case  very  carefully  limits  it 
to  persons  with  teams,  and  we  can  not  overlook  that  fact. 

There  is  another  reason  why  the  Schneider  case  does  not  rule 
this  ease.  It  is  there  held  that,  "Persons  approaching  the 
crossing  or  about  to  cross  have  the  right  to  presume,  in  the  ab- 
sence of  knowledge  to  the  contrary y  that  the  gatemen  are  prop- 
erly discharging  their  duties,*'  and  again:  ** Hence  an  open  gate 
with  the  gatemen  in  charge  is  notice  of  a  clear  track  and  safe 
crossing,  in  the  absence  of  other  circumstances.^^ 

What  were  the  circumstances  here? 

The  brief  of  counsel  for  plaintiff  in  error  says :  *  *  The  almost 
undisputed  testimony  is  that  his  (Sidoti's)  attention  was  drawn 
toward  a  caboose  that  was  approaching  Broadway  on  the  wester- 
ly bound  main  track."  Then  he  saw  that  it  was  approaching 
when  the  gate  went  up  and  knew  that  the  gateman  was  not  prop- 
erly discharging  his  duty;  he  had  knowledge  to  the  contrary. 
In  the  light  of  this  circumstance  the  open  gate  was  not  notice  of 
a  clear  track  and  safe  crossing.  Such  being  the  case,  he  went 
into  a  dangerous  place,  not  only  without  invitation  but  in  the 
face  of  one  known  danger,  and  neglected  to  look  for  the  other 
danger  *'just  before  going  upon  the  track,''  which  is  the  time  to 
look.  Railroad  Company  v.  Kisiler,  66  Ohio  St.,  326.  This 
means  that  where  there  is  more  than  one  track,  one  should  look 
both  ways  just  before  going  upon  each  track,  if  there  is  time 
so  to  do.  **The  train  has  the  right  of  way  on  each  track."  This 
is  so  because  the  person  can  stop  within  a  few  feet,  and  the 
train  can  not.    Sidoti  could  not  see  to  the  west  before  he  crossed 
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the  first  track,  because  of  the  box  cars  on  it.  Had  he  looked 
before  he  crossed  the  second  track  he  would  have  seen  the  train 
in  ample  time  to  avoid  it.  That  was  the  first  time  he  was  called 
upon  to  look;  for  it  was  the  first  time  he  could  see  in  that  di- 
rection; the  approaching  train  was  upon  the  third  track.  He 
was  then  struck  because  he  did  not  look  to  the  west. 

There  seems  no  explanation  of  this  accident,  but  his  own  neg- 
ligence. 

Judgment  aflSrmed. 


CONFINEMENT  IN  JAIL  FOR.  VIOLATION  OF  AN  ORDER 

OF  INJUNCTION. 

Circuit  Court  of  Cuyahoga  County. 
S.  A.  Grossner  v.  State  of  Ohio.* 

Decided,  December  17,  1909. 

Final  Judgment — Evidence  of — Presumption — Injunction  Bond  hy  Cor- 
poration— Validity  of — Punishment  for  Contempt. 

1.  Where  a  supplemental  petition  is  filed  in  a  case  and  judgment  ren- 

dered upon  it,  it  will  be  presumed  that  final  Judgment  had  not  been 
rendered  on  the  original  petition  and  the  case  disposed  of  so  as 
to  preclude  further  judgment  in  the  case,  unless  the  record  af- 
firmatively shows  the  contrary. 

2.  An  injunction  bond  is  not  invalid  because  given  by  a  corporation, 

the  name  of  which  is  signed  to  the  bond  by  Its  attorney  of  record, 
not  an  ofiicer  of  the  corporation,  provided  proper  sureties  have 
signed  the  bond  as  provided  by  law. 

3.  Confinement  in  jail  for  ten  days  as  punishment  for  violating  an  or- 

der of  injunction  is  excessive  punishment  not  authorized  by  R.  S., 
Sec.  5581. 

Francis  J.  Wing,  Herman  Preusser  and  Simon  A.  Grossner, 
for  plaintiff  in  error. 
M.  P.  Mooney,  contra. 

Winch,  J. ;  Henry,  J.,  and  Marvin,  J.,  concur. 

Plaintiff  in  error  was  found  guilty  of  contempt  of  court  in 
violating  an  order  of  injunction  issued  by  the  Common  Pleas 


•Afllnned  without  opinion,  Grossner  v.  State,  85  Ohio  State,  312-318. 
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Court  of  Cuyahoga  County.  That  he  violated  the  order  is  con- 
ceded, but  he  justifies  on  the  ground  that  the  order  was  of  no 
validity,  for  two  reasons,  first,  because  the  court  had  no  author- 
ity to  issue  it ;  and,  second,  because  no  proper  undertaking  was 
given  by  the  party  obtaining  it. 

The  record  before  us  discloses  that  the  order  violated  was 
made  on  a  supplemental  petition  filed  October  16,  1909,  in  cause 
of  No.  111093,  in  the  common  pleas  court  and  sought  to  tem- 
porarily restrain  Mr.  Qrossner  from  prosecuting  forty-nine 
suits  against  the  Citizens  Savings  &  Trust  Company  pending 
before  a  justice  of  the  peace,  based  upon  its  liability  as  garnishee 
in  certain  actions  against  forty-nine  persons  in  which  Orossner 
had  obtained  judgments  which  are  alleged  to  be  invalid.  This 
supplemental  petition  further  prays  that  upon  final  hearing  the 
plaintiff  may  be  granted  the  relief  prayed  for  in  its  original 
petition.  The  supplemental  petition  alleges  that  said  forty-nine 
suits  were  brought  after  the  filing  of  the  original  petition  which 
asked  for  relief  against  other  similar  suits  theretofore  begun. 

It  is  claimed  by  Qrossner  that  the  court  had  no  jurisdiction 
to  grant  a  restraining  order  upon  this  supplemental  petition, 
because  the  original  case  had  long  since  been  disposed  of  by  a 
final  decree  entered  on  January  18,  1909.  This  decree  is  set 
forth  in  the  bill  of  exceptions,  as  well  as  the  order  of  injunction 
which  was  violated  and  these  two  orders  are  the  only  evidence 
in  the  record  as  to  the  case  in  which  they  were  entered. 

There  is  no  copy  of  the  docket  entries,  no  pleadings  (indeed 
it  is  shown  in  evidence  that  all  the  original  pleadings  have  been 
lost),  no  copy  of  the  record  of  the  case,  if  one  was  ever  made; 
all  we  have  from  which  to  determine  whether  the  order  of  Janu- 
ary 16  was  intended  as  a  final  disposition  of  the  case  is  the  order 
itself,  and  we  have  no  evidence  as  to  whether  that  order  was  ever 
attacked  by  motion  for  new  trial  during  the  term,  petition  to  va- 
cate it  after  the  term,  or  proceedings  for  its  review  in  a  higher 
court. 

Two  recitals  in  said  January  decree  are  called  to  our  attention 
as  fixing  its  character  as  a  final  judgment  disposing  of  the  entire 
case.     The  opening  words  of  the  decree  are  as  follows : 
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**This  cause  having  been  duly  advanced  for  hearing  upon  the 
docket  of  the  court,  came  on  for  hearing  upon  the  petition  of 
the  plaintiff  and  the  answer  of  the  defendant  and  the  evidence, 
and  was  argued  by  counsel. ' ' 

It  may  be  conceded  that  the  final  judgment  in  a  ease  wouM 
read  about  like  this,  but  does  it  follow  that  an  interlocutory 
order  of  injunction  could  not  possibly  open  with  these  words  t 
We  think  not. 

The  pleadings  may  have  been  sworn  to  absolutely  and  so  have 
been  used  as  aflBdavits.  The  fact,  as  recited,  that  the  cause  was 
advanced,  is  very  strong  evidence  that  the  whole  cause  as  dis- 
tinguished from  an  application  for  a  restraining  order  only,  was 
heard,  but  it  is  not  conclusive  that  the  entire  case,  after  hearing, 
was  finally  disposed  of.  It  is  common  knowledge  that  upon 
final  hearing  of  an  equity  case  something  develops  in  the  evi- 
dence which  induces  the  trial  judge  to  grant  partial  relief,  but 
retain  the  cause  for  further  consideration  of  some  of  the  matters 
in  issue.  In  this  case  it  seems  that  the  court  saw  fit  to  tempo- 
rarily enjoin  the  further  prosecution  of  the  justice  cases,  but  did 
not  adjudicate  the  validity  of  the  causes  of  action  therein  set 
up.  An  adjudication  of  that  kind  necessarily  would  have  been 
a  final  disposition  of  the  entire  matter.  In  the  absence  of  such 
an  adjudication  it  must  be  presumed  that  the  court  intended  to 
consider  that  matter  later,  if  it  became  necessary  so  to  do,  or  to 
abide  and  adopt  the  decision  in  the  test  case  which  is  mentioned 
in  the  decree. 

With  this  in  mind  the  language  of  the  decree  **  without  deter- 
mining any  issue  made  or  raised  in  this  case  and  without  preju- 
dice to  the  rights  of  the  parties  hereto  to  try  any  and  all  of  said 
issues,*'  in  said  test  case,  becomes  plain  and  must  be  held  as 
meaning  that  the  decree  is  not  intended  as  a  final  one. 

It  is  also  claimed  that  the  bond  ordered  to  be  given  in  the 
January  decree  shows  that  said  decree  was  a  final  one.  The 
conditions  of  said  bond  are  specified,  while  the  statute,  5576, 
uses  the  general  language  **to  secure  to  the  party  enjoined  the 
damages  he  may  sustain  if  it  be  finally  decided  that  the  injunc- 
tion ought  not  to  have  been  granted."    As  we  read  the  decree 
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we  think  the  bond  ordered  to  be  given  is  as  comprehensive  as  it 
would  have  been  had  tKe  general  words  of  the  statute  been  used 
instead  of  the  specification  of  the  damages  likely  to  be  sustained. 
It  is  true  that  the  bond  is  even  broader  and  such  as  might  be 
ordered  in  a  final  decree,  but  this  fact  is  not  conclusive  of 
the  question  here  made,  for,  in  addition  to  the  express  words 
used  in  the  decree  reserving  issues  to  be  tried,  it  lacks  one  of 
the  most  characteristic  elements  of  a  final  judgment  and  that  is 
an  adjudication  as  to  costs.  The  January  decree  gives  no  judg- 
ment for  or  against  either  party  as  to  costs;  it  is  silent  on  the 
subject.     The  cause  was  therefore  unfinished. 

**  Section  1319.  On  the  rendition  of  judgment,  in  any  case, 
the  costs  of  the  party  recovering  together  with  his  debt  or  dam- 
ages, shall  be  carried  into  his  judgment."  See  also  Sections 
5348  and  5351. 

Having  concluded  that  the  January  decree  was  not  intended 
as  a  final  disposition  of  the  cause,  it  follows  that  the  case  was 
still  pending  when  the  supplemental  petition  was  filed  and  that 
the  court  had  authority  in  the  original  case  and  without  caus- 
ing the  supplemental  petition  to  be  filed  as  a  new  case,  to  make 
the  order  which  Grossner  violated.  This  conclusion  is  strength- 
ened by  the  presumption  in  favor  of  the  latter  order  which  is 
expressed  by  the  maxim,  ''omnia  praesumuntur  rite  acta/' 

The  next  question  in  the  case  is  whether  Grossner  had  a  right 
to  disregard  the  order  made  in  October  because  of  insufficiency  of 
the  bond  filed  by  the  plaintiff  in  the  case. 

The  plaintiff  was  a  corporation  and  its  name  was  signed  to  the 
bond  by  its  attorney  of  record  in  the  case,  and  no  authority, 
specific  or  general,  from  the  corporation's  board  of  directors 
authorizing  its  attorney  to  sign  its  name  to  such  bonds,  was 
shown.  The  bond,  was,  however,  executed  by  sufficient  surety 
approved  by  the  clerk  of  the  court. 

Conceding  that  the  authority  of  the  attorney  of  record  in  the 
case  did  not  authorize  him,  in  the  absence  of  a  showing  that  his 
client  could  not  be  reached,  to  sign  the  corporation 's  name  to  the 
bond,  we  still  think  the  bond  was  sufficient  as  a  literal  compli- 
ance with  the  statute.  Section  5576,  which  only  requires  the 


^ 
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plaintiff  to  give  an  undertaking,  executed  by  suiBeient  surety 
and  does  not  specifically  require  the  plaintiff  to  execute  the 
bond.  The  authorities  upon  this  subject  are  found  in  the  case 
of  Johnson  v.  Johnson,  31  0.  S.,  131.  We  believe  that  case  was 
decided  upon  the  wording  of  a  similar  statute  relating  to  appeal 
bonds,  and  not  upon  the  suggestion  contained  in  the  opinion 
that  the  appellant  would  be  bound  by  any  judgment  that  might 
be  rendered  in  the  appellate  court  without  obligating  himself 
by  an  undertaking  to  be  so  bound.  We  realize  that  such  is  not 
the  case  with  an  injunction  bond;  there  can  be  no  recovery 
against  a  plaintiff  in  injunction  for  damages  sustained  by  the 
wrongful  suing  out  of  an  injunction,  except  upon  an  injunction 
bond.  But  the  bond  executed  by  the  surety  in  this  case  is  so 
worded  as  to  make  him  liable  for  his  promise,  whether  his  princi- 
pal signed  it  or  not.     It  reads: 

**We  bind  ourselves  to  the  said  defendant  in  the  sum  of  two 
hundred  dollars  that  the  said  plaintiff  the  Citizens  Savings  & 
Trust  Company  shall  pay  to  the  said  defendant  the  damages  he 
may  sustain  by  reason  of  the  restraining  order  in  this  action, 
if  it  be  finally  decided  that  the  said  restraining  order  ought  not 
to  have  been  granted.  *' 

This  is  an  original  promise  upon  the  faith  of  which  the  order 
of  injunction  went  into  effect,  and  it  is  unnecessary  to  deter- 
mine whether  it  savors  of  suretyship  or  guarantyship. 

We  suggest  further  that  the  plaintiff  in  this  case  may  be 
liable  on  said  bond  under  the  rules  not  only  of  estoppel  but  of 
ratification. 

The  evidence  in  the  case  warranting  the  application  of  either 
or  both  of  said  doctrines  we  do  not  find  it  necessary  to  set  forth, 
as  we  rest  the  sufSciency  of  said  bond  upon  the  wording  of  the 
statute  requiring  it  to  be  given. 

Finding  the  bond  sufScient,  the  plaintiff  in  error  was  without 
excuse  in  violating  the  order  of  injunction.  He  was  clearly 
in  contempt  of  court  when  he  disregarded  the  order.  The  only 
point  made  as  to  any  inequities  in  this  trial  upon  the  contempt 
charges,  is  as  to  the  sentence.  The  court  ordered  a  confinement 
in  jail  for  ten  days  as  punishment  for  violating  the  order,  to  be 
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followed  by  confinement  until  the  order  was  complied  with. 
Clearly  this  was  excessive  punishment  not  authorized  by  the 
statute,  Section  5581. 

Por  error  in  the  sentence  alone,  the  judgment  is  reversed  and 
the  cause  remanded  for  re-sentence  according  to  law. 

It  follows  that  the  judgment  in  the  habeas  corpus  case  must 
also  be  reversed,  and  judgment  rendered  for  the  applicant. 


ACT  RXLATING  TO  TAX£S  FOR  BRIDGE  PURPOSES 

UNCONSTITUTIONAL. 

Circuit  Court  of  Cuyahoga  County. 

The  State  op  Ohio^  ex  rel  John  A.  Cline,  Prosecuting  At- 
torney, V.  Robert  C.  Wright,  Auditor.* 

Decided,  January  17,  1910. 

Constitutional  Law — Bridge  Fund — Section  2824,  Revised  Statutes  Un- 
constitutional. 

That  part  of  Section  2824,  Revised  Statutes,  which  provides  "that  in 
all  cities  of  the  second  grade  of  the  first  class,  and  all  cities  of 
the  second  class,  one-half  of  the  proportion  of  said  bridge  fund 
collected  (under  a  levy  by  the  county  commissioners)  upon  the 
property  withtn  said  cities,  in  all  cases  where  the  city  council 
shall  demand  it,  shall  be  paid  into  the  city  treasury,  and  shall  be 
expended  by  .such  city  for  the  purpose  of  building  and  repairing 
bridges,"  is  unconstitutional. 

W,  D.  Meals  and  John  A,  Cliney  for  plaintiff. 
Newton  D,  Baker,  contra. 

Winch,  J.;  Henry,  J.,  concurs;  Marvin,  J.,  not  sitting. 

In  this  case  we  hold  that  the  clause  of  Section  2824,  Revised 
Statutes,  which  provides,  **that  in  all  cities  of  the  second  grade 
of  the  first  class,  and  all  cities  of  the  second  class,  one-half  of 
the  proportion  of  said  bridge  fund  collected  (under  a  levy  by 


^Affirmed  without  opinion.  State,  ex  rel,  v.  Wright,  Auditor,  84  Ohio 
State,  448. 
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the  county  commissioners)  upon  the  property  within  said  cities, 
in  all  cases  where  the  city  council  shall  demand  it,  shall  be  paid 
into  the  city  treasury,  and  shall  be  expended  by  such  city  for  the 
purpose  of  building  and  repairing  bridges,"  is  unconstitutional. 
We  do  not  base  this  conclusion  solely  upon  the  claim  that  this 
legislation  is  in  contravention  of  the  constitutional  requirement 
that  laws  of  a  general  nature  shall  have  uniform  operation 
throughout  the  state,  for  we  appreciate  the  fact  that  there  is 
some  force  in  the  suggestion  that  by  general  law,  both  cities  and 
counties  are  authorized  to  levy  and  collect  taxes  for  bridge  pur- 
poses and  expend  them  in  building  and  repairing  bridges,  and 
that  a  division  of  funds  so  raised,  or  transfer  thereof,  from  one 
authority  to '  another,  may  be  merely  a  local  matter  (though 
the  petition  shows  no  facts  which  differentiate  Cleveland  from 
other  cities  in  the  state  in  that  respect)  but  we  are  clearly  ctf 
the  opinion  that  the  authority  conferred  by  this  special  act 
upon  certain  cities  to  demand  and  to  receive  one-half  of  the 
bridge  fund  is  a  conferring  of  corporate  powers,  and  so  is  in- 
hibited by  Section  1  of  Article  XIII  of  the  Constitution  which 
provides  that:  **The  General  Assembly  shall  pass  no  special 
act  conferring  corporate  powers.*' 
Judgment  reversed. 
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LENGTH  or  TERM  OP  JUSTICE  OF  THE  PEACE  IN  A  NEWLY 

CREATED  TOWNSHIP. 

Circuit  Court  of  Cuyahoga  County. 

State  op  Ohio,  ex  rel  M.  J.  Penty,  v.  A.  H.  Hansen. 

Decided,  January  24,  1910. 

Justice  of  the  Peace  in  New  Totonahip — Term  of. 

A  Justice  of  the  peace  elected  in  a  new  township  at  a  special  election 
held  on  a  day  fixed  by  the  common  pleas  court,  pursuant  to  Section 
666,  Revised  Statutes,  holds  office  until  the  election  of  a  successor 
at  the  first  general  township  election  thereafter  held. 

Mathews  &  Orgill,  for  relator. 

Winch,  J.;  Henry,  J.,  and  Marvin,  J.,  concur. 

Relator  by  his  application  in  this  case  represents  that  he  was 
duly  elected  to  the  office  of  justice  of  the  peace  in  and  for  the 
township  of  Corlett,  Cuyahoga  county,  Ohio,  at  the  November 
election,  1909,  and  has  qualified  by  giving  bond  which  has  been 
approved,  and  has  received  his  commission  as  such  justice  of  the 
peace  and  recorded  the  same  with  the  clerk.  He  further  repre- 
sents that  the  defendant  is  unlawfully  holding  said  office  and 
excluding  the  relator  therefrom. 

It  appears  that  the  township  of  Corlett  was  duly  created  as  a 
new  township  May  4,  1907,  whereupon,  pursuant  to  Section  566 
of  the  statutes,  the  Common  Pleas  Court  of  Cuyahoga  County 
determined  that  there  should  be  one  justice  of  the  peace  for  said 
township,  and  fixed  the  25th  of  May,  1907,  as  the  day  for  his 
election.  Upon  said  day  the  defendant  was  duly  elected  justice 
of  the  peace  for  Corlett  township,  and  the  question  in  this  case 
is,  for  how  long  a   term  was  he  elected? 

The  statutes  regulating  such  matters  are  somewhat  indefinite 
and  inconsistent,  because  after  the  amendment  of  the  Constitu- 
tion in  November,  1905,  changing  the  term  of  office  of  a  justice 
of  the  peace  from  three  years  to  such  even  number  of  years 
not  exceeding  four  years  as  may  be  prescribed  by  the  General 
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Assembly,  the  latter  failed  to  amend  all  of  the  sections  of  the 
statutes  bearing  upon  this  matter,  but  did  amend  Sections  567 
and  1442  in  such  manner  as  to  provide  that  justices  of  the  peace 
should  be  chosen  for  a  term  of  four  years  the  first  Monday  in 
November  in  the  odd  numbered  years,  and  that  their  terms  of 
office  should  commence  on  the  first  day  of  January  next  after 
their  election.  No  change  was  made  in  Section  566,  and  in 
order  that  the  general  scheme  of  elections  as  outlined  by  the 
constitutional  amendment  and  the  amendments  of  the  statutes 
which  the  General  Assembly  did  make  pursuant  thereto  may 
be  carried  out,  so  that  township  and  municipal  officers,  including 
justices  of  the  peace,  shall  be  elected  only  at  the  November  elec- 
tion in  the  odd  numbered  years,  we  are  required  to  hold,  as  we 
do,  that  Section  566,  which  authorizes  a  special  election  to  be 
held  on  a  day  to  be  fixed  by  the  common  pleas  court,  simply  pro- 
\ides  for  the  election  of  a  justice  of  the  peace  to  hold  office  until 
one  can  be  elected  at  the  first  general  township  election  there- 
a^'ter  held. 

So  interpreting  the  statute  it  would  seem  that  defendant's 
term  would  have  expired  on  January  1,  1908,  and  that  at  the 
November  election  in  1907,  a  justice  of  the  peace  should  have 
been  elected  in  Corlett  township  to  hold  office  for  four  years 
from  January  1,  1908.  No  such  election  was  held,  however, 
until  the  November  election,  1909,  at  which  time  the  relator  was 
duly  elected,  and  we  hold  that  his  term  began  on  January  1, 
1910,  and  will  continue  for  four  years. 

It  follows  that  the  relief  prayed  for  by  the  relator  should  be 
gi'anted. 

Judgment  of  ouster  of  the  defendant  and  induction  into  office 
of  the  relator. 


CIRCUIT  COURT  REPORTS— NEW  SERIES.         81 

■ 

1913.]  Cuyahoga  County. 


OOKJLECTION  AFT£1L  TERM  OF  CLERICAL  ERJLOR  IN  ENTKY 

or  JUDGMENT. 

Circuit  Court  of  Cuyahoga  County. 

Charles  W.  Wrentmore  v.  E.  E.  Wrentmore. 

Decided,  February  7,  1910. 

Judgment — Correction  of,  to  Conform  to  Actual  Judgment — Nunc  Pro- 
Tune  Entry  After  Term, 

A  court  has  power  after  the  term,  by  a  nunc  pro  tunc  entry,  or  other- 
wise, to  amend  and  modify  its  Judgments  or  decrees,  or  the 
entries  thereof,  so  as  to  correct  clerical  errors  and  make  the  entries 
conform  to  the  judgments  and  decrees  actually  rendered. 

Burrows  &  Mason,  for  plaintiff  in  error. 
C.  L.  OcUes,  contra. 

Winch,  J.;  Henry,  J.,  and  Marvin,  J.,  concur. 

This  is  a  proceeding  to  reverse  a  judgment  of  the  common 
pleas  court  entered  at  the  September  term,  1909,  correcting  the 
entry  of  a  judgment  made  by  said  court  at  the  July  term,  1907. 

The  judgment  complained  of  recites; 

**This  action  came  on  to  be  heard  upon  the  motion  of  plaintiff 
to  correct  the  journal  entry  heretofore  placed  upon  the  journals 
of  this  court  in  said  action,  so  that  it  may  conform  with  the 
actual  judgment  by  the  court,  and  was  submitted  to  the  court 
upon  the  evidence,  and  the  court  being  fully  advised  in  the 
premises,  finds  that  statements  of  fact  contained  in  said  motion 
are  true.  It  is  therefore  ordered,  adjudged  and  decreed  that 
said  journal  entry  heretofore  placed  on  the  journals  of  this 
court,  be  corrected  so  as  to  conform  with  the  actual  judgment 
rendered  by  the  court  by  adding  thereto  the  following,"  etc. 

The  bill  of  exceptions  shows  that  the  evidence  offered  in  sup- 
port of  the  motion  was  the  motion  itself  used  as  an  affidavit  and 
the  trial  judge's  recollection. 

It  may  be  assumed  that  the  law  of  the  case  is  fairly  stated 
by  counsel  for  plaintiff  in  error  in  bis  brief,  as  follows ; 
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**A  court  has  no  power  after  the  term,  by  a  nunc  pro  tunc 
entry,  or  otherwise,  to  amend  or  modify  its  judgments  or  de- 
crees or  the  entries  thereof,  except  to  correct  clerical  errors  and 
make  the  entries  conform  to  the  judgments  and  decrees  actually 
rendered,  and  except  when  under  the  express  authority  of  Sec- 
tion 5354  of  the  Revised  Statutes  of  Ohio." 

As  there  is  no  claim  that  this  motion  was  under  the  express 
authority  of  said  Section  5354,  the  only  point  to  be  examined  is 
whether  its  purpose  was  to  correct  a  clerical  error  and  make  the 
original  entry  conform  to  the  judgment  actually  rendered. 

The  motion  is  as  follows: 

**The  said  plaintiff  respectfully  represents  to  the  court  that 
at  the  trial  of  the  above  entitled  action  the  court  heard  and  de- 
termined certain  matters  in  dispute  between  the  parties,  but  did 
not  hear  or  determine  the  rights  and  liabilities  of  the  parties  in 
reference  to  the  inventory  of  the  chattel  property  of  the  co- 
partnership formerly  existing  between  plaintiff  and  defendant, 
nor  the  rights  and  liabilities  of  the  parties  in  and  to  the  chattels 
covered  by  said  inventory,  but  all  questions  in  regard  to  the 
same  were  reserved  to  be  determined  by  the  parties  themselves. 

*'Said  plaintiff  further  represents  that  the  journal  entry 
placed  upon  the  journal  of  the  court  contains  no  entry  whatever 
in  reference  to  the  said  inventory  and  the  goods  and  chattels 
of  the  co-partnership  covered  thereby  or  the  rights  and  liabil- 
ities of  the  respective  parties  in  reference  to  the  same,  but  that 
by  intendment  of  law  said  journal  entry  is  res  adjudicaJta  as 
to  the  said  inventory  and  goods  and  chattels  covered  by  the  same 
and  the  rights  and  liabilities  of  the  parties  in  reference  thereto ; 
that  said  journal  entry  fails  to  truly  and  correctly  state  the 
judgment  of  the  court  in  said  above  entitled  action,  in  that  it, 
by  legal  effect  finally  adjudicates  and  determines  the  rights  and 
liabilities  of  the  parties  arising  from  and  growing  out  of  said 
inventory  and  the  chattels  covered  by  the  same,  although,  as  a 
matter  of  fact,  the  court  did  not  hear,  adjudicate  or  determine 
any  of  the  said  rights  and  liabilities  of  the  parties. 

**  Wherefore  said  plaintiff  moves  the  court  to  correct  said 
journal  entry  so  as  to  conform  with  the  actual  judgment  ren- 
dered by  the  court,  and  for  such  further  order  in  the  premises 
as  may  be  proper." 

t 

It  seems  to  state  specifically  enough  that  the  court  did  no(t 
hear  or  determine  the  rights  and  liabilities  of  the  parties  as  to 
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certain  matters,  and  that  said  matters  were  reserved  to  be  de- 
termined by  the  parties  themselves. 

It  further  states  that  the  journal  entry  fails  to  truly  and  cor- 
rectly state  the  judgment  of  the  court. 

The  recollection  of  the  judge  was  to  the  same  effect. 

The  prayer  of  the  motion  was  that  the  court  correct  said 
journal  entry  so  as  to  conform  with  the  actual  judgment  ren- 
dered by  the  court. 

The  judgment  rendered  on  the  motion  is  that  the  entry  *'be 
corrected  so  as  to  conform  with  the  actual  judgment  rendered 
by  the  court,"  and  sets  forth  what  that  was. 

We  think  the  trial  judge  having  found  the  fact  to  be  that  the 
entry  originally  made  did  not  conform  to  the  judgment  he  had 
actually  rendered,  had  full  authority  to  correct  it  so  to  show 
the  actual  judgment  rendered,  and  that  he  acted  upon  proper 
evidence.    Jacks  v.  Adamson,  56  Ohio  St.,  397. 

Judgment  afSrmed. 


INVAUD  IMC£DS  AIXOWBD  TO  STAND. 

Circuit  Court  of  Cuyahoga  County. 
Ernest  Becker  v.  Edla  F.  Shade  bt  al. 

Decided,  February  7,  1910. 

Action  to  Set  Aside  Deeds  Irregularly  Executed — Estoppel — Ratificor 
tion — Tender  Back  of  Consideration. 

In  an  action  to  set  aside  deeds  because  of  their  invalidity  under  the 
law,  relief  will  be  denied  the  plaintiff  where  it  appears  that  he 
has  not  been  wronged  or  defrauded;  that  he  actively  brought  about 
the  very  situation  of  which  he  complains;  that  he  took  no  prompt 
steps  to  notify  the  defendants  of  the  defect  in  their  title;  but 
stood  by  while  they  expended  money  on  the  property  and  made 
no  offer  to  place  the  defendants  in  statu  quo. 

P.  C.  Harinum,  for  plaintiff  in  error. 

J.  N,  Nally,  H.  B.  Crotty,  Louis  B,  Spanner,  Fred  Brwnd  and 
James  Hassock,  contra. 

Winch,  J. ;  Henry,  J.,  and  Marvin,  J.,  concur. 
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This  is  an  action  to  set  aside  two  deeds  because  of  their  in- 
validity under  the  law  of  Ohio. 

The  defendants  are  charged  with  no  fraud;  at  least  so  far 
as  the  evidence  shows,  they  were  innocent  purchasers  who  paid 
full  value  for  the  property ;  but  plaintiff  demands  his  property 
back,  and  claims  that  he  is  entitled  to  receive  it,  solely  upon 
the  ground  that  said  deeds  were  ineffectual  to  pass  the  title  to 
the  property. 

We  are  inclined  to  think  that  a  fraud  would  be  perpetrated 
upon  the  defendants,  if  we  should  grant  the  relief  prayed  for  by 
the  plaintiff. 

It  seems  that  in  the  latter  part  of  1908,  the  plaintiff,  desirous 
of  disposing  of  some  vacant  lots  he  owned  ui)on  Broadway,  in  the 
city  of  Cleveland,  which  were  encumbered  for  all  they  were 
worth,  and  contemplating  a  trip  to  Europe,  signed  a  blank  form 
of  quit-claim  deed,  which  contained  no  description,  grantee's 
name  or  consideration,  and  acknowledged  the.  same  before  a  no- 
tary, who,  however,  did  not  at  the  time  certify  to  the  acknowl- 
edgment. This  deed  w^as  left  with  an  agent  with  instructions 
to  trade  off  the  Broadway  property  as  best  he  could,  and  to  fill 
in  the  blanks  in  the  deed,  when  he  got  a  customer.  The  agent 
traded  the  property  with  defendant,  Edla  P.  Shade,  for  some 
improved  property  on  Holyoke  avenue,  the  latter  being  deeded 
to  plaintiff's  daughter  to  hold  for  him,  and  produced  the  quit- 
claim deed  in  question  which  meanwhile  had  been  filled  in  and 
signed  and  acknowledged  by  plaintiff's  wife.  Mrs.  Shade's 
husband  demanded  a  warranty  deed  of  the  premises,  and  this 
was  furnished,  the  plaintiff's  wife  signing  his  name  to  it  and 
procuring  two  witnesses  and  a  notary's  certificate  of  acknowl- 
edgment to  it;  how  she  managed  to  do  this,  we  do  not  know. 
The  Shades  had  no  knowledge  that  plaintiff  was  in  Europe  and 
supposed  both  deeds  to  be  genuine  and  valid.  They  both  ap- 
peared to  be  perfectly  regular  upon  their  face. 

That  these  deeds  were  invalid  is  clear,  and  so  we  stated  upon 
the  hearing,  but  we  heard  the  evidence  of  the  defendants  as  to 
their  claim  that  plaintiff  should  be  estopped  from  asserting 
their  invalidity. 
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We  have  no  doubt,  however,  that  plaintiff  fully  believed  that 
he  could  convey  a  good  title  by  the  quit-claim  deed  he  signed^ 
and  intended  it  to  have  that  effect,  and  we  believe  that  he  in- 
structed his  wife  to  sign  his  name  to  any  papers  that  might  be 
needed  to  transfer  said  property,  and  perhaps  believed  that  she 
could  so  give  good  title  thereto. 

It  IB  apparent  from  the  evidence  that  plaintiff  never  knew  or 
supposed  the  deeds  in  question  were  invalid,  until  the  Broadway 
property  had  been  improved,  and  he  then  found  it  to  his  inter- 
est to  upset  the  transactions. 

Both  these  deeds  were  dated  November  19,  1908.  Plaintiff 
returned  from  Europe  December  19,  1908,  and  at  once  was  in- 
formed of  the  transaction  by  his  wife.  He  investigated  the 
transaction,  inspected  the  Holyoke  property,  and  in  January, 
1909,  told  his  agent  that  he  hadn't  got  much  of  a  bargain,  but 
that  the  other  side  hadn't  got  any  better.  His  agent  told  him 
that  Shade  was  willing  to  trade  back,  and  this  was  a  fact,  but 
he  permitted  the  agent  to  collect  the  rents  of  the  Holyoke  prop- 
erty, collected  rents  himself  and  notified  the  tenants  that  he  was 
their  landlord,  promising  them  repairs. 

In  February,  Edla  P.  Shade  contracted  to  sell  the  Broadway 
property  to  defendant,  Blanche  Epstein,  and  the  transaction  was 
soon  concluded  by  a  deed.  Mrs.  Epstein  paid  off  mortgages 
and  other  liens  on  the  property,  mortgaged  it  to  defendant,  the 
Ohio  Savings  &  Loan  Co.,  to  secure  a  building  loan,  and  com-^ 
menced  the  creation  of  a  block  on  the  premises. 

Plaintiff  knew  of  the  erection  of  the  building,  at  one  time 
visiting  the  premises  and  telling  Mr.  Epstein,  then  present, 
that  he  had  more  nerve  than  plaintiff  had  to  improve  that  prop- 
erty. When  said  building  was  nearly  completed  plaintiff  began 
thia  suit,  offering  to  deed  back  the  Holyoke  property,  but  ten- 
dering no  deed  until  after  the  conclusion  of  the  hearing  in  this 
case. 

While  plaintiff,  perhaps  in  May,  sent  notice  to  Mr.  Shade, 
husband  of  Edla  F.  Shade,  of  his  claims,  he  never  notified  Mrs. 
Shade  or  the  defendant,  Mrs.  Epstein,  of  his  claim. 
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PlaintifE  has  never  tendered  to  defendants  their  expenditures 
in  removing  certain  liens  from  the  Broadway  property. 

If  the  foregoing  statement  of  the  facts  of  the  case  seems  in- 
complete to  plaintiff's  counsel,  it  is  because  we  have  disregarded 
plaintiff's  own  testimony  because  of  our  lack  of  belief  in  his 
veracity. 

There  appear  to  be  three  reasons  why  plaintiff  should  not  re- 
cover in  this  case : 

He  has  not  been  wronged  or  defrauded;  he  actively  brought 
about  the  very  situation  of  which  he  now  complains. 

He  did  not  promptly  take  steps  to  notify  defendants  of  the 
defect  in  their  title,  but  stood  by  while  they  expended  money 
upon  the  property;  indeed,  if  such  iipperfectly  executed  deeds 
can  be  ratified,  he  did  ratify  and  confirm  them. 

He  has  not  offered  to  put  defendants  in  statu  quo.  The  ten- 
der of  a  deed  was  not  sufficient. 

Petition  is  dismissed. 
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ATTACHMENT  FOR  SERVICES  RENMtRED  A  NON-RESIDENT. 

Circuit  Court  of  Cuyahoga  Cbunty. 
Thb  Citizens  Savings  &  Trust  Company  v.  S.  A.  Grossneb.* 

Decided,  May  7,  1910. 

Cktmishee   Process — Action  for   Services — Service   on   Oamishee — In- 
dividually or  as  Receiver — Funds  in  Ctamishees  Hands  Bound, 

1.  Attachment  will  lie  in  an  action  for  services  rendered  a  non-resident 

2.  Service  upon  a  garnishee  requiring  it  to  answer  whether  it  has  in 

its  hands,  either  individually  or  as  receiver  money  belonging  to 
the  debtor,  is  sufficient  to  sustain  an  attachment. 

3.  In  an  action  against  a  garnishee  it  is  sufficient  to  show  that  at  the 

time  service  was  had  upon  him  he  had  in  his  possession  property 
belonging  to  the  debtor. 

M,  P.  Mooney  and  M,  B.  i&  H.  H.  Johnson,  for  plaintiff  in 
error. 
Herman  Preusser,  contra. 

Winch,  J.;  Henby,  J.,  and  Mabvin,  J.,  concur. 

This  was  an  action  brought  by  Grossner  against  the  bank  for 
failure  to  answer  as  garnishee  in  an  action  against  one  Eckhoff. 
It  is  conceded  that  the  bank  has  in  its  hands  funds  belonging  to 
Eckhoff,  sufficient  to  pay  the  judgment  against  him.  but  certain 
technical  objections  are  raised  as  reasons  why  it  should  not 
respond.    We  shall  examine  them  in  their  order. 

The  first  point  is  that  the  justice's  record  does  not  show  that 
the  action  against  Eckhoff  was  one  in  which  an  attachment  is 
authorized  by  the  statutes. 

The  statute  authorizes  an  attachment  against  a  non-resident 
of  the  county,  when  the  claim  is  for  a  debt  or  demand  arising 
upon  contract.  The  record  shows  that  the  defendant  was  a 
non-resident  and  that  the  action  was  for  services  rendered. 

*Afflrmed  without  opinion,  Citizens  Savings  d  Trust  Co,  v.  Qrossner,  83 
Ohio  State,  443. 
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We  can  imagine  no  action  to  recover  the  value  of  services 
which  does  not  arise  upon  a  contract,  express  or  implied. 

It  is  said  that  the  bank  was  never  properly  served  with  the 
order  of  attachment  because  it  is  described  in  the  aflSdavit  there- 
for as  the  Citizens  Savings  &  Trust  Company,  individually,  or 
as  receiver,  as  garnishee.  The  record  shows  that  the  bank  was 
served.  The  purpose  was  to  require  the  bank  to  answer  whether 
it  had  in  its  hands,  either  individually  or  as  a  receiver,  funds 
belonging  to  Eckhoff.  There  is  no  alternative  naming  of  a  de- 
fendant, so  that  it  is  doubtful  what  defendant  was  required  to 
answer,  as'  in  cases  cited ;  the  proper  defendant  was  named  and 
served,  and  was  required  to  answer  in  both  capacities. 

It  is  claimed  that  the  judgment  against  Eckhoff,  a  non-resi- 
dent, was  void,  because  the  justice  did  not  first  find  that  there 
were  funds  in  the  hands  of  the  garnishee  belonging  to  him  be- 
fore he  continued  the  case  for  service  by  publication.  The  rec- 
ord does  show,  however,  that  the  justice  after  judgment  found 
this  fact,  and  this  we  think  sufficient.  Indeed,  it  is  sufficient, 
in  an  action  against  the  garnishee,  if  the  fact  be  that  at  the  time 
of  service  upon  him  he  have  in  his  possession  property  belonging 
to  the  defendant.     'Root  &  McBride  Bros.  v.  Davis,  51  0.  S.,  29. 

We  find  no  merit  in  the  claim  that  the  docket  of  the  justiefe 
fails  to  show  how  much  money  the  baiik  was  ordered  to  pay 
and  that  the  order  to  pay  several  upon  the  bank,  directed  it  to 
pay  the  money  to  one  named  as  special  constable,  whose  author- 
ity as  such  was  not  shown. 

The  order  to  pay  was,  in  effect,  a  letter  or  notice  which  came 
to  the  bank's  hands  as  a  demand  that  it  hold  Eckhoff 's  funds 
for  the  payment  of  Grossner's  judgment  against  him.  The  bank 
did  not  see  fit  to  comply  with  said  order,  but  now,  in  this  suit, 
being  formally  called  upon  to  respond,  and  it  appearing  clearly 
that  Grossner  has  a  valid  judgment  against  Eckhoff  and  that 
the  bank  has  in  its  hands  sufficient  funds  to  pay  it,  we  see  no 
good  reason  why  it  should  refuse  to  do  so. 

Judgment  affirmed. 
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AS  TO  gUAUnCATiON  or  COMMISSION£RS  IN  PARimON. 

Circuit  Court  of  Lorain  County. 
Clifford  S.  Terrell  v.  Electa  Leonard  et  al. 

Decided,  April  29,  1910. 

Partition — Disinterested  Commissioners — Discretion  of  Commissioners, 

1.  Commissioners  in  partition  are  not  disqualified  to  act  because  they 

have  decided  Ylews  of  the  value  of  the  land  to  be  aparted  and  have 
previously  expressed  such  view,  provided  they  are  otherwise  dis- 
interested, as  required  by  the  statute. 

2.  Commissioners  In  partition  are  by  law  required  to  make  a  division 

of  the  land  in  an  equitable  manner,  and  before  their  award  will  be 
set  aside,  it  must  appear  clearly  that  the  discretion  thus  vested  in 
them  has  been  plainly  abused,  or  that  they  have  made  a  manifest 
mistake. 

D.  J,  &  D.  ¥.  Nye  and  F,  M.  Stevens,  for  plaintiff  in  error. 
Stroup  cfc  Fauver,  contra. 

Winch,  J. ;  Henry,  J.,  and  Marvin,  J.,  concur. 

This  was  an  action  to  partition  about  twenty  acres  of  land  of 
peculiar  shape,  being  only  144  feet  wide  and  over  a  mile  long, 
lying  on  both  sides  of  the  Cleveland  road  a  few  miles  east  of 
Elyria.  The  plaintiff,  Clifford  S.  Terrell,  owned  five-sevenths, 
and  his  sister.  Electa  Leonard,  one-seventh,  and  his  brother, 
Edwin  Terrell,  one-seventh.  About  two  acres  of  the  land  lies 
south  of  the  road  from  which  it  rises  to  the  well-known  fertile 
ridge  which  makes  such  beautiful  sites  along  this  road.  On  this 
piece  is  the  old  farm  house  and  some  outbuildings.  The  eighteen 
acres  north  of  the  road  drops  off  sharply  from  it  to  a  lower  level 
which  is  somewhat  wet  and  wooded  at  the  northern  end.  Clif- 
ford owns  the  adjoining  farms  on  both  sides  of  this  entire  strip, 
both  north  and  south  of  the  road.  On  the  north  piece  is  a  barn 
half  on  this  land  and  half  on  Clifford's  adjoining  land,  another 
bam  and  a  shed  connecting  the  two  barns.  All  the  buildings  on 
both  pieces  were  built  many  years  ago. 


90         CIRCUIT  COURT  REPORTS— NEW  SERIES- 

TerrlU  v.  Leonard.  [Vol.  17  (N.S.) 

The  commissioners  first  appointed  found  the  land  divisible 
by  metes  and  bounds,  and  set  off  to  Clifford  as  his  five-seventhSy 
all  the  land  lying  north  of  the  road.  To  Electa  they  set  off 
half  on  acre  south  of  the  road  on  which  is  the  old  farm  house, 
and  to  Edwin  they  gave  the  balance  of  the  land  south  of  the  road. 

There  was  some  informality  in  the  return  of  the  commissioners ; 
they  made  a  slight  mistake  in  the  description  of  one  of  the  pieces, 
which  the  court  very  properly  might  have  corrected,  but  he  saw 
fit  to  set  aside  the  return,  appoint  the  same  commissioners  again, 
over  the  objection  of  the  plaintiff,  and  they  brought  in  the  same 
report  a  second  time. 

The  plaintiff  complains  of  the  reappointment  of  the  same 
commissioners,  claiming  they  were  not,  on  the  second  view  '^  dis- 
interested," as  required  by  the  statutes,  and  he  also  says  that  the 
division  made  by  them  is  inequitable  and  unjust;  that  it  gives 
him  too  little  and  his  sister.  Electa,  too  much.  Edwin,  as  well  as 
Electa,  seems  to  be  satisfied  with  the  report.  Clifford  claims  that 
the  property  is  not  divisible  by  metes  and  bounds,  but  should  be 
sold  and  the  proceeds  divided. 

We  find  no  trouble  in  the  claim  that  the  commissioners  were 
not  distinterested.  That  they  had  decided  views  as  to  what  di- 
vision should  be  made  of  the  property,  obtained  from  their  first 
investigation  of  it,  is  doubtless  true,  but  that  they  had  any  in- 
terest in  it  of  their  own,  is  absurd,  as  shown  by  the  record,  which 
contains  their  cross-examination.  It  is  in  this  latter  sense  that 
the  law  says  they  shall  be  disinterested.  Ordinarily  the  best 
commissioners  are  those  who  have  decided  views,  an  intimate 
knowledge  of  the  property  and  experience  as  to  real  estate  values, 
and,  with  regard  to  farm  lands,  a  thorough  knowledge  of  the  uses 
to  which  such  land  can  be  put.  These  commissioners  were  con- 
sidered not  only  disinterested  but  judicious,  by  all  parties,  when 
they  were  first  appointed,  and  the  only  question  now  before  us 
is  whether  they  have  made  such  return  that  the  plaintiff  has  a 
right  to  complain  of  it  on  its  merits. 

As  to  the  values  put  by  the  witnesses  in  the  court  below  upon 
the  several  parcels  into  which  the  farm  was  divided  by  the  com- 
missioners and  the  improvements  upon  them,  they  vary  so  and 
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ran  to  such  extremes  that  they  are  almost  irreconcilable.  The 
witnesses  seem  to  reflect  the  views  of  the  parties  who  called  them 
and  to  strive  to  sustain  their  contentions  in  a  partisan  manner. 

The  trial  judge,  in  a  careful  manner,  showing  thorough  knowl- 
edge of  real  estate  values,  has  made  an  effort  to'  sustain  the  di- 
vision made  by  the  commissioners  by  the  money  values  given  by 
certain  of  the  witnesses  whose  testimony  he  considered  of  most 
weight. 

His  opinion  on  this  subject  while  not  entirely  convincing,  is 
not  lightly  to  be  disregarded,  for  he  had  the  advantage  of  seeing 
the  witnesses.  One  thing,  however,  is  clear,  if  a  division  by  metes 
and  bounds  is  to  be  made,  the  commissioners  have  made  the  only 
one  of  which  the  land  is  susceptible.  The  division  made  by  them 
gives  Electa  somewhat  more  than  one-seventh  of  the  property, 
when  valued  in  dollars;  and  it  gives  Edwin  considerable  less 
than  one-seventh,  so  valued.  The  exceptor,  Clifford,  plaintiff  in 
error,  gets  about  his  share,  five-sevenths,  even  if  the  land  is  not 
to  be  considered  with  reference  to  the  fact  that  he  owns  on  both 
sides  of  it  and  also  owns  half  of  the  bam. 

Edwin  has  a  clear  right  to  have  this  division  set  aside,  for  the 
share  set  off  to  him  is  manifestly  below  the  valine  of  one-seventh 
of  the  whole,  but  he  is  not  complaining.  Taking  his  share  with 
his  sister's  it  leaves  Clifford  receiving  very  nearly  his  due,  even 
when  the  land  is  considered  without  reference  to  its  surround- 
ings.   Which  is  the  better  brother  is  easy  to  determine. 

The  contention  of  Clifford  that  the  land,  by  reason  of  its 
peculiar  shape,  should  not  be  divided  at  all,  but  should  be  sold, 
we  think  would  be  sound,  if  it  were  not  surrounded  by  his  land. 
He  would  be  the  only  person  who  could  realize  its  full  value  by 
making  it  a  part  of  the  farms  he  already  owns.  No  one  else 
could  bid  as  much  for  this  farm  as  he  can,  and  he  owns  so  much, 
five-sevenths  of  it,  that  a  sale  of  the  farm  would  give  him  a  de- 
cided advantage  and  might  result  inequitably  to  Electa  and 
Edwin. 

We  are  thus  in  that  position  with  regard  to  this  case  that 
courts  are  frequently  in :  no  matter  what  is  done  one  party  or 
the  other  will  suffer  some  loss  unjustly. 
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The  division  by  metes  and  bounds  made  by  the  commissioners 
gives  Clifford  some  few  dollars  less  than  his  full  five-sevenths  in 
value  of  the  farm,  if  considered  by  itself  without  reference  to 
his  ownership  of  the  adjacent  farms ;  a  sale  of  the  farm  and  di- 
vision of  the  proceeds  would  give  Clifford  an  undue  advantage  as 
a  bidder  by  reason  of  that  very  ownership. 

We  determine  the  matter,  therefore,  in  favor  of  the  weaker 
party,  in  favor  of  the  owner  of  only  one-seventh.  This  con- 
clusion, we  believe,  is  warranted  by  the  law. 

Section  12031  of  the  General  Code  of  Ohio  provides : 

^'In  making  such  partitions  the  commissioners  must  view  and 
examine  the  estate,  and,  on  their  oaths  set  it  apart  in  such  lots  as 
will  be  most  advantageous  and  equitable,  having  due  regard  to 
the  improvements,  situation  and  quality  of  the  different  parts. 
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We  believe  the  division  made  by  the  commissioners  in  this  case 
is,  under  all  the  circumstances,  the  one  most  advantageous  and 
equitable  that  could  possibly  be  made,  and  that  they  gave  no  more 
than  due  regard  to  the  improvements,  situation  and  quality  of  the 
different  parts.  Although  the  commissioners  are  merely  minis- 
terial officers,  assisting  the  sheriff  to  execute  an  order  directed  to 
him,  still  it  seems  fhat  they  are  to  make  the  division  in  an  equi- 
table manner. 

We  are  unable  to  say  that  they  have  abused  the  very  large 
powers  that  are  given  them  by  the  use  of  this  word  in  the  law 
directing  how  they  shall  perform  their  duties. 

Judgment  affirmed. 
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TAIU>Y  NOTICE  OF  DESDUt  TO  ILENEW  LEASE. 

Circuit  Court  of  Cuyahoga  County. 
The  Standard  Brewing  Company  v.  Agnes  Tomash  bt  al. 

Decided,  May  9,  1910. 

Landlord  and  Tenant — Renewal  of  Lease — Notice. 

A  stipulation  in  a  lease  terminating  December  31,  1909,  for  its  re- 
newal for  three  years,  '^provided  said  party  of  the  second  part 
shall  demand  such  renewal  at  least  five  days  before  the  expiration 
of  his  lease,"  is  not  complied  with  by  a  letter  written  December  27, 
1909,  and  received  by  the  landlord  December  29,  1909. 

Sanders  cfe  Sanders,  for  plaintiff. 
Caldwell  dt  Younger,  contra. 

Winch,  J. ;  Henry,  J.,  and  Marvin,  J.,  concur. 

Plaintiff  in  error  was  tenant  of  defendants  in  error,  under  a 
written  lease  for  one  year  beginning  January  Ist,  1909,  and  end- 
ing December  31st,  1909.  Said  lease  contained  a  stipulation  for 
its  renewal  for  three  years  more,  **  provided  said  party  of  the  sec- 
ond part  shall  demand  such  renewal  at  least  five  days  before  the 
expiration  of  his  lease." 

December  27  1909,  the  brewing  company  wrote  a  letter  to  its 
landlord  demanding  sucli  renewal;  this  letter  was  received  by 
them  December  29th  but  they  declined  to  grant  the  renewal, 
served  notice  upon  the  tenant  to  quit  the  premises,  and  brought 
proceedings  in  forcible  detainer  before  a  justice  of  the  peace, 
who  decided  in  favor  of  the  landlord. 

Thereupon  the  case  was  carried  to  the  common  pleas  court  on 
error,  and  the  judgment  of  restitution  aflSrmed. 

The  case  is  here  on  error  to  review  both  judgments. 

The  trial  before  the  justice  was  on  an  agreed  statement  of 
facts,  and  the  only  point  for  our  consideration  is  whether  the  de- 
mand for  a  renewal  made  by  the  tenant  was  in  time,  plaintiff 
in  error  claiming  that  the  clause  quoted  from  the  lease  is  a  con- 
tinuing offer  from  the  landlord,  which  is  good  and  may  be  ac- 
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cepted  until  revoked  by  him  within  the  five  days  stipulated; 
in  other  words,  that  the  offer  being  open,  a  bargain  is  consum- 
mated by  its  acceptance  and  notice  thereof  to  the  other  party,  be- 
fore he  communicates  the  withdrawal  of  his  offer. 

We  do  not  construe  this  stipulation  as  such  continuing  offer. 
Taking  the  plain  meaning  of  its  terms,  it  is  an  offer  good  until 
December  26,  1909,  terminating  then  according  to  its  own  limi- 
tation. On  December  27th  there  was  no  offer  outstanding  for 
acceptance.  Manifestly  the  offer  was  intended  to  terminate  De- 
cember 26th,  so  that  the  landlord  might  have  five  full  days  in 
which  to  secure  another  tenant,  if  the  brewing  company  up  to  that 
time  had  failed  to  offer  itself,  having  had  first  chance,  as  such 
tenant. 

The  option  had  expired  when  the  letter  was  written,  and  the 
justice  rightly  decided  the  case,  and  the  common  pleas  court  very 
properly  afSrmed  his  judgment,  and  is  now  in  turn  aflSbrmed  by 
this  court. 
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ACTION  TO  COMPEL  THE  SETTINC  OFF  OF  HOMESTEAD. 

Circuit  Court  of  Cuyahoga  County. 

The  State  op  Ohio,  ex  rel  Minnie  Dreheb^  v.  A.  J.  Hjrstius, 

Sheriff. 

Decided,  May  31,  1910. 

Mandamu9 — Not  Proper  Remedy  to  Enforce  Homestead  Rights, 

Mandamus  is  not  the  proper  remedy  by  which  to  require  the  sheriff  to 
set  off  a  homestead  in  lands  under  an  order  of  sale  in  his  hands. 

ToUmd  &  Pearson,  for  plaintiff  in  error. 
Myers  &  Oreen,  contra. 

Winch,  J.;  Henry,  J.,  and  Marvin,  J.,  concur. 

This  was  an  action  in  mandamus  to  compel  the  sheriff  to  set  off 
a  homestead  to  the  relator  in  certain  premises  under  an  order 
of  sale  in  his  hands.  The  case  was  originally  begun  in  the  com- 
mon pleas  court  and  is  here  on  appeal.  There  appear  to  be 
three  reasons  why  the  relief  prayed  for  should  not  be  granted. 

First.  It  is  not  at  all  clear  that  the  mortgagee  defendant  did 
not  desire  the  sale.  In  this  respect  the  case  differs  from  that  of 
Bernsee  v.  C.  B.  cfe  W.  H.  Hamilton,  6  C.  C,  487. 

Second.  The  relator  has  '^a  plain  and  adequate  remedy  in  the 
ordinary  course  of  the  law."  She  can  object  to  the  confirmation 
of  the  sale  or  otherwise  bring  the  matter  to  the  attention  of  the 
court  in  the  original  case,  and  have  its  determination  reviewed 
on  error. 

Third.  Pen&ing  the  appeal  the  sheriff  sold  the  property  and 
distributed  the  fund. 

**If  it  is  apparent  that  the  writ  if  granted,  can  not  be  en- 
forced by  the  court,  relief  will  be  withheld,  since  the  courts  are 
averse  to  exercising  their  extraordinary  jurisdiction  in  cases 
where  their  authority  can  not  be  vindicated  by  the  enforcement 
of  process."    High  on  Extraordinary  Remedies,  Section  14. 

Writ  refused  and  petition  dismissed. 
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UABIUTY  FOR  A  RALWAY  GROSSINC  ACCIDENT. 

OovLTt  of  Appeals  for  Hamilton  Ck>imty. 

Thb  Pittsbubqh,  Cincinnati,  Chioago  &  St.  Loxtis  Railwat 

Company  v.  Albebt  Pbitz,  Administrator  of  thb 

Estate  of  Henry  Graf,  Deceased. 

Decided,  July  17,  1913. 

Railways — Negligence  at  a  Crossing — Passenger  on  Electric  Car  Makes 
Fatal  Leap  through  Fear  of  Collision  with  Bteam  Railway  Train— 
Faulty  Allegation  of  Petition  as  to  Number  of  Children  Left  hy 
the  Deceased, 

1.  Where  a  fatal  injury  to  a  street  car  passenger  at  a  railway  crossing 

was  due  to  the  concurrent  negligence  of  both  the  steam  and  the 
electric  railway  company,  the  fact  that  a  crossing  gate  which  had 
been  negligently  raised  by  a  watchman  for  the  steam  road  was 
situated  more  than  fifty  feet  from  the  crossing,  and  under  a  strict 
construction  of  the  law  the  electric  car  would  be  bound  to  stop 
for  the  crossing  after  passing  the  gate,  does  not  afford  ground  for 
relieving  the  steam  road  from  liability  growing  out  of  its  own 
negligence  in  raising  the  gate  in  the  face  of  an  oncoming  train. 

2.  Failure  to  allege  in  the  petition  that,  in  addition  to  the  widow  and 

two  children  mentioned  in  the  petition,  the  decedent  was  also  the 
father  of  two  other  children  by  a  divorced  wife,  does  not  in- 
validate the  Judgment  recovered,  where  the  recovery  is  for  the 
entire  amount  permissible  under  the  statute;  but  in  such  a  case 
the  claim  of  the  two  unnamed  children  may  be  presented  to  the 
probate  court  and  their  share  apportioned  to  them  out  of  the  Judg- 
ment 

Maxwell  &  Ramsey,  for  plaintiff  in  error. 
Wm,  Littleford,  contra. 

Jones,  0.  B.,  J. ;  Swing,  J.,  and  Jones,  E.  H.,  J.,  concur. 

The  action  below  was  brought  to  recover  damages  for  the 
wrongful  death  of  Henry  Graf,  who  was  a  passenger  upon  a 
car  of  the  Cincinnati  Traction  Company,  and  who  was  killed  by 
a  train  on  the  railroad  of  the  defendant  company  at  the  point 
where  it  crosses  Eastern  avenue  at  grade. 


COURT  OP  APPEALS.  97 


1913.]  Hamilton  County. 


At  this  crossing  safety  gates  are  maintained  by  the  defendant 
oompany  which  are  operated  by  a  man  in  a  tower  who  had  an 
extended  view  of  the  steam  railroad  tracks.  Eastern  avenue 
and  the  railroad  cross  at  this  point  at  a  very  acute  angle, 
there  being  double  tracks  of  the  Cincinnati  Traction  Company 
in  Eastern  avenue  and  a  double  track  of  the  steam  railroad 
operated  by  defendant  company.  The  safety  gate  east  of  the 
railroad  is  close  to  and  parallel  with  the  tracks.  The  safety 
gate  west  of  the  railroad  is  a  distance  of  one  hundred  and  thirty 
feet  from  the  center  of  the  double  track  along  the  center  of 
Eastern  avenue — ^the  street  railway  being  located  in  the  center 
of  the  avenue  quite  a  distance  from  the  middle  thereof.  The 
distance  from  the  center  of  Eastern  avenue  at  the  point  of  the 
location  of  the  west  gate  northwardly  across  to  the  south  rail- 
road track  is  probably  not  more  than  thirty  feet.  The  car  on 
which  deceased  was  riding  was  a  summer  car  and  was  eastward 
bound.  When  it  reached  the  west  gate  the  car  stopped  and  the 
conductor  went  forward  to  the  center  of  the  railroad  track  and 
gave  the  motorman  the  signal  to  come  on.  This  was  claimed  to 
be  in  compliance  with  Section  9125,  General  Code.  The  tower 
gateman  had  the  gates  raised  and  the  car  proceeded,  when  the 
tower  man  seeing  the  approaching  train  from  the  east  come 
westward  toward  the  crossing  commenced  to  ring  his  gong  and 
undertook  to  lower  the  gates,  but  too  late.  There  seems  to  have 
been  no  signal  from  the  conductor  further  than  his  original 
signal  to  come  on.  The  motorman  by  putting  on  high-speed  pro- 
ceeded with  his  car  and  crossed  the  track  just  before  the  train 
reached  him.  At  least  two  of  the  passengers,  however,  in  the 
extreme  peril  of  the  occasion,  jumped  from  the  car  in  an  effort 
to  save  their  lives.  Plaintiff's  decedent  was  one  of  these,  and  in 
jumping  he  alighted  upon  the  railroad  track  and  was  killed  by 
the  train.  Independent  actions  have  been  prosecuted  against 
the  traction  company  and  the  plaintiff  in  error  here  by  the 
administrator  of  the  deceased. 

Prom  the  record  it  appears  that  the  facts  make  out  a  case  of 
concurrent  negligence  upon  the  part  of  both  the  plaintiff  in 
error  here  and  the  Cincinnati  Traction  Company,  against  which 
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latter  company  a  judgment  of  the  same  amount  as  was  given 
here  against  the  plaintiff  in  error,  viz.,  $10,000,  was  recovered 
in  another  case,  and  is  brought  into  this  record  by  exhibits  at- 
tached to  the  bill  of  exceptions. 

Plaintiff  in  error  here  relies  upon  the  argument  that  be- 
cause the  distance  between  the  west  gate  and  the  actual  cross- 
ing of  the  tracks  was  more  than  fifty  feet  that  the  stop  to  be  made 
by  the  street  railway  company  under  the  statute  should  have  been 
east  of  the  gate,  and  that  therefore  the  invitation  ^extended  to 
the  street  car  operatives  to  proceed  across  its  tracks  by  reason 
of  its  open  safety-gate  was  not  the  proximate  cause  of  the  in- 
jury, because  under  a  strict  construction  of  the  statute  after  the 
safety-gate  had  been  passed  the  street  ijailway  car  must  again 
stop  for  the  purpose  of  complying  with  Section  9125,  Qeneral 
Code. 

This  crossing  furnishes  an  unusual  state  of  facts  for  the  ap- 
plication of  this  law,  as  the  two  tracks  are  so  close  together, 
crossing  at  such  a  sharp  angle.  But  as  the  purpose  of  the  law 
to  require  the  street  car  operatives  to  rely  upon  their  own  in- 
quiry and  observation  rather  than  on  that  of  the  steam  rail- 
way employes  seems  to  have  been  observed,  although  ineffectively, 
it  is  the  opinion  of  the  court  that  the  question  of  time  can  not 
be  successfully  used  to  protect  the  steam  railway  from  the 
consequence  of  the  negligence  of  its  employes.  It  has  been  re- 
peatedly held  in  this  state  that  a  crossing  accident  such  as  the 
one  under  consideration  is  the  result  of  the  concurrent  negli- 
gence of  the  street  car  employes  and  the  railroad  employes,  and 
that  both  companies  are  therefore  liable.  8t,  Ry.  Co.  v.  Murray 
et  al,  53  0.  S.,  570;  Toledo,  etc.,  Ry.Co.  v.  Fvller,  7  C.  C,  562; 
Kopp  V.  B.  d;  0.  8.  W.  Ry.  Co.,  1  C.C.(N.S.),  596  (aff.  71  0. 
S.,  444). 

The  fact  that  the  traction  company,  through  its  conductor 
who  failed  to  see  the  on-coming  train,  was  negligent,  is  no  ex- 
cuse for  the  negligence  of  the  plaintiff  in  error  through  its  gate 
tender  in  opening  the  gates  when  the  train  was  approaching 
and  thus  extending  an  invitation  to  the  street  car  to  advance 
{Ry.  Co.  V.  Schneider,  45  0.  S.,  676),  and  the  negligence  of  the 
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two  companies  was  so  near  together  in  point  of  time  that  they 
must  be  deemed  concurrent. 

Another  point  urged  strongly  by  plaintiflE  in  error  was  the 
fact,  which  developed  in  the  trial  of  the  case,  that  deceased 
instead  of  leaving  a  widow  and  two  children  as  set  out  in 
plaintiff's  petition,  had  in  addition  thereto  two  other  children 
by  a  previous  wife  who  had  been  divorced. 

Under  the  terms  of  Section  10772,  General  Code,  it  is  pro- 
vided that  an  action  of  this  character  shall  be  for  the  exclusive 
benefit  of  the  wife  and  children  but  is  to  be  brought  in  the 
name  of  the  personal  representative  of  the  deceased  for  their 
benefit,  and  the  jury  may  give  such  damages  not  exceeding  (at 
that  time)  $10,000  as  they  may  think  proportionate  to  the  pecuni- 
ary injury  resulting  from  such  death  to  the  persons  respectively 
for  whose  benefit  the  action  was  brought.  This  section,  how- 
ever, provides  that  the  amount  recovered  shall  be  apportioned 
among  the  beneficiaries,  unless  adjusted  between  themselves,  by 
the  court  making  the  appointment,  in  such  manm^r  as  shall  be 
fair  and  equitable,  having  reference  to  the  age  and  condition 
of  such  beneficiary  and  the  laws  of  descent  and  distribution. 
If  the  amount  of  recovery  here  had  been  less  than  the  amount 
fixed  by  statute,  it  would  present  a  question  much  more  difficult 
than  it  now  does,  because  as  the  suit  was  by  the  administrator, 
who  is  the  representative  of  all  the  beneficiaries,  if  the  recovery 
were  less  than  the  full  amount  it  would  not  be  deemed  to  cover 
any  loss  that  might  have  been  suffered  by  those  children  not 
referred  to  in  the  pleadings;  but  if  the  jury  deemed  the  loss 
suffered  by  the  two  who  were  referred  to  with  the  widow  to 
amount  to  the  maximum  that  could  be  allowed,  then  nothing  in 
addition  could  be  recovered  on  behalf  of  the  two  unnamed 
children.  But  as  it  now  stands,  these  children  can  present  their 
claims  to  the  probate  court  which  made  the  appointment  of  the 
administrator,  at  the  time  it  comes  to  make  its  apportionment  of 
the  amount  recovered.  The  fact  therefore  that  all  of  the  chil- 
dren were  not  set  out  in  the  petition  can  not  be  deemed  preju- 
dicial to  the  plaintiff  in  error. 
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Objection  is  also  made  by  plaintiflE  in  error  to  the  paragraph 
in  the  charge  of  the  court  given  by  the  judge  presiding  in  the 
trial  below,  which  has  been  previously  criticized  by  this  court  in 
another  case,  viz.: 

**Tuu  have  the  right  to  reject  any  evidence  that  you  choose 
and  consider  only  that  which  appeals  to  your  sense  of  justice 
and  of  fairness." 

The  record  in  this  case  shows  but  little  controversy  as  to  the 
facts.  They  were  proven  in  considerable  detail  by  plaintiff's 
witnesses,  and  were  not  seriously  controverted  by  defendant. 
While  the  language  objected  to  is  subject  to  criticism,  used  as 
it  is  in  connection  with  the  entire  paragraph  preceding  it,  of 
which  it  is  a  part,  we  do  not  think  that  it  is  so  prejudicial  to 
defendant  as  to  require  a  reversal  here,  nor  do  we  find  any 
error  in  the  record  so  prejudicial  to  the  defendant. 

Judgment  below  will  therefore  be  affirmed. 
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INACCUILATE  GHAR.GC  AS  TO  SCENE  OP  OITENSE. 

Circuit  Court  of  Cuyahoga  County. 

Jacob  Ooldberq  v.  State  op  Ohio. 

Decided,  June  10,  1910. 

Criminal  Law — Variance. 

Where  an  Indictment  alleges  that  the  accused  induced  a  female  person 
under  eighteen  years  of  age  to  enter  a  house  of  Ill-fame  for  the 
purpose  of  prostitution,  and  described  the  house  as  No.  501  Hamil- 
ton avenue,  In  the  city  of  Cleveland,  and  the  only  proof  is  that  he 
induced  her  to  enter  No.  415  Hamilton  avenue  in  the  city  of  Cleve- 
land, the  variance  between  the  allegation  and  the  proof  is  fatal. 

Francis  J.  Wing  and  Max  Ooodman,  for  plaintiff  in  error. 
John  A.  Cline  and  0,  C.  Hansen^  contra. 

Winch,  J.;  Henry,  J.,  and  Marvin,  J.,  concur. 

Plaintifif  was  convicted  under  Section  7023  of  the  Revised 
Statutes  (now  Section  13027  of  the  General  Code),  of  the  crime 
of  inducing,  decoying  and  procuring  one  Gussie  Cohen,  a  female 
person  under  the  age  of  eighteen  years,  to  enter  a  house  of  ill- 
fame,  for  the  purpose  of  prostitution.  The  indictment  alleges 
that  **said  house  of  ill-fame  was  then  and  there  kept  by  one 
Jane  Doe,  whose  real  name  is  to  the  grand  jurors  unknown,  whi.»h 
house  was  then  and  there  located  on  Hamilton  avenue  in  the  city 
of  Cleveland,  and.  was  then  and  there  known  as  being  No.  501 
Hamilton  avenue  in  the  city  of  Cleveland.'* 

The  evidence  adduced  at  the  trial  was  that  she  was  i.iduced 
to  enter  a  house  of  ill-fame  kept  by  one  Maud  Osborn  at  No.  415 
Hamilton  avenue,  and  that  415  is  a  diflEerent  place  from  501. 
This  variance  between  the  indictment  and  the  proof  is  claimed 
to  be  reversible  error.  It  is  said  that  the  accused  was  prejudiced 
in  two  material  respects  by  this  variance : 

First.  He  was  not  enabled  by  the  charge  in  the  indictment 
to  properly  prepare  his  defense,  for  being  notified  to  defend 
himself  against  the  charge  that  he  had  induced  the  girl  to  enter 
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a  house  of  prostitution  kept  by  some  woman  whose  name  the 
grand  jurors  did  not  know,  at  501  Hamilton  avenue,  and  being 
prepared  to  show  that  the  girl  was  never  in  said  house  he  was 
confronted  with  proof  that  she  was  in  some  other  house  elsewhere 
on  the  street. 

Second.  It  is  claimed  that  the  record  of  conviction  in  this 
case  of  having  induced  the  girl  to  enter  No.  501  Hamilton  avenue 
can  not  be  used  by  him,  or  pleaded  in  bar,  should  he  hereaftru* 
be  indicted  for  inducing  her  to  enter  No.  415  Hamilton  avenue, 
although  he  induced  her  to  enter  but  one  house. 

On  the  other  hand,  the  prosecuting  attorney  claims  that  the 
variance  is  as  to  an  immaterial  matter,  and  that  the  question  wis 
left  to  the  jury  whether  in  using  the  number  501  the  grand  jury 
intended  to  describe  No.  415. 

That  the  grand  jury  described  the  number  they  intended  to 
describe  is  plain  from  the  evidence. 

It  is  perhaps  correct  to  say  that  the  grand  jury  need  not  have 
described  the  house  further  than  to  say  that  it  was  a  house  of 
ill-fame  on  Hamilton  avenue  in  the  city  of  Cleveland,  Cuyahoga 
county,  Ohio,  for  the  statute  makes  it  a  crime  to  induce  a  female 
person  under  eighteen  years  of  age  to  enter  **any  house  of  ill- 
fame  ' '  for  the  purpose  of  seduction  or  prostitution. 

This  case  is  so  much  like  the  case  of  Moore  v.  State  of  Ohio, 
12  Ohio  St.,  387,  that  we  are  unable  to  make  any  distinction 
between  the  two  cases.     The  syllabus  of  that  case  is  as  follows : 

**  Where  an  indictment  for  selling  spirituous  liquors  to  be 
drank  where  sold,  avers  that  the  sale  was  mj^de  at  a  particular 
place,  by  way  of  local  description  and  not  as  mere  venue,  the 
proof  must  correspond  with  the  allegation. 

*' Where  such  indictment  alleges  the  sale  to  have  been  made 
at  the  grocery  of  M  in  the  township  of  A,  and  the  only  proof 
is  of  sale  at  the  grocery  of  M  in  the  township  of  G,  the  variance 
between  the  allegation  and  the  proof  is  fatal  to  the  prosecution.'' 

In  the  opinion  it  is  pointed  out  that  it  was  not  necessary  that 
the  indictment  should  state  the  precise  locality  of  the  act  of 
sale,  for  the  statute  itself  provided  that  it  should  not  be  neces- 
sary to  describe  the  place  where  the  liquor  was  sold,  and  Roscoe's 
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Crimifial  Evidence,  112,  is  cited  to  the  proposition  that  where 
the  name  of  the  place  is  mentioned  not  as  matter  of  venue  but 
of  local  description,  it  must  be  proved  as  laid,  although  it  need 
not  have  been  stated.  The  court  further  says:  **the  cases  are 
numerous,  requiring  proof  of  averment  descriptive  of  the  offense, 
which  were  unnecessarily  inserted  in  the  indictment.  * '  So  here, 
it  being  alleged  that  the  accused  induced  the  girl  to  enter  a 
house  of  ill-fame  at  501  Hamilton  avenue,  it  was  necessary  for 
the  state  to  prove  that  that  was  the  house  she  was  induced  to 
enter,  and  proof  that  she  was  induced  to  enter  some  other  house 
fails  to  make  the  case. 

We  are  constrained  to  reverse  the  judgments  in  this  case  upon 
the  authority  of  the  case  cited.  See  also  Oriffin  v.  States  14  Ohio 
St.,  55. 

We  are  not  reluctant  to  reverse  this  case,  because  the  reading 
of  the  evidence  creates  a  reasonable  doubt  in  my  mind  at  least, 
as  to  the  defendant's  guilt,  and  although  we  are  loathe  to  set 
aside  the  verdict  of  a  jury  in  a  criminal  case,  still  we  feel  that 
there  must  have  been  circumstances  at  the  trial,  perhaps  the 
infamy  of  the  offense  alone,  which  caused  the  jury  to  disregard 
the  instructions  of  the  court  that  they  must  be  satisfied  beyond 
a  reasonable  doubt  that  the  accused  was  guilty  as  charged  in 
the  indictment. 

Other  numerous  errors  are  alleged  to  have  occurred  at  the 
trial,  but  we  find  none  prejudicial  to  the  rights  of  the  accused, 
except  the  variance  mentioned,  for  which  alone  the  judgment 
is  reversed. 
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CONSTRUCTION  OF  INCONSISTENT  BUILDING  RESTRICTIONS. 

Circuit  CJourt  of  Cuyahoga  County. 
Minerva  J.  Parmenter  et  al  v.  Prank  E.  Mueller  et  al. 

Decided,  May  31.  1910. 

Building  Restrictions — Conflict — Laches  and  Estoppel. 

1.  Conflicting  building  restrictions  in  a  deed  must  be  reconciled  accord- 

ing to  the  manifest  intention  of  the  parties. 

2.  Laches  or  estoppel  can  not  be  claimed  against  a  plaintiff  who  has 

been  induced  to  delay  bringing  suit  by  the  conduct  of  the  defendant. 

Whdte,  Johnson  &  Cannon,  for  plaintiff  in  error. 
A.  C.  K.  Schoeneman,  contra. 

Winch,  J. ;  Henry,  J.,  and  Marvin,  J.,  concur. 

We  construe  the  restrictions  contained  in  the  deed  from 
Charles  L.  F.  Wieber  and  wife  to  Nellie  F.  Wright  as  prohibiting 
the  erection  of  any  building  or  structure  of  any  kind  excepting 
porches  or  bay  windows  on  sub-lot  No.  9  within  forty  feet  from 
the  Belle  avenue  street  line  for  a  period  of  twenty-five  years 
from  the  date  of  said  deed.  This  restriction  is  specific  and  not 
to  be  overcome  by  the  other  restriction  in  said  deed  '*that  the 
dwelling-house  shall  be  erected  or  placed  so  as  to  leave  not  less 
than  fifteen  feet  of  clear  space  on  the  westerly  side  of  the  lots," 
which  was  the  form  of  restriction  used  by  the  maker  of  the  sub- 
division in  deeds  to  lots  fronting  on  Clifton  boulevard,  and  care- 
lessly inserted  in  this  deed. 

We  apprehend  that  these  two  lots,  9  and  10,  were  sold  as  one 
parcel  of  land  and  that  it  was  not  intended  that  the  westerly 
fifteen  feet  of  lot  10  should  not  be  built  upon,  so  that  defendants' 
contention  that  lot  9  would  become  valueless  if  the  forty  feet 
restriction  should  be  enforced  is  of  no  avail  to  them. 

Upon  the  question  of  estoppel,  we  find  the  defendants  did 
not  act  in  good  faith. 

Not  only  were  they  advised  from  the  time  they  purchased  the 
property  that  it  was  subject  to  the  restriction  contained  in  the 
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Wright  deed,  but  the  improvements  on  Belle  avenue  showed  them 
the  general  building  line.  When  they  built  the  house  on  the 
rear  of  the  lot  they  were  told  that  all  buildings  on  Belle  avenue 
had  to  be  back  forty  feet  from  Belle  avenue  and  when  they 
started  the  building  on  the  comer  the  neighbors  questioned  them 
and  showed  such  interest  in  their  operations  that  they  should 
have  foreseen  the  bringing  of  this  suit.  But  defendants  were 
not  candid.  To  all  questions  as  to  where  they  were  going  to 
build  they  said  that  they  knew  the  restrictions  and  were  going 
to  live  up  to  them.  To  no  one  who  inquired  did  they  say  that 
they  claimed  a  right  to  build  within  fifteen  feet  of  Belle  avenue. 

Had  they  been  acting  in  good  faith  they  would  have  notified 
the  inquiring  neighbors  that  they  claimed  the  right  to  build 
closer  than  forty  feet  to  Belle  avenue  and  would  do  so,  unless  en- 
joined by  the  courts.  Such  conduct  would  have  got  the  case  into 
court  before  they  had  proceeded  very  far  with  their  building. 
We  think  their  own  conduct  produced  the  slight  delay  which 
ensued,  before  the  suit  was  brought. 

Judgment  for  plaintiffs. 
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UNINTENTIONAL  MISTAKE  IN  USE  OF  LANGUAGE  IN  CHARGE 

TO  JURY. 

Circuit  Court  of  Licking  County. 

Roy  Cole  v.  State  of  Ohio. 

Decided,  1910. 

Criminal  Law — Error  in  Charge — Accttsed  Clearly  Chuilty — Came  Not 
Reversed  for  Technical  Error, 

Where  it  is  manifest  from  the  record,  by  the  defendant's  own  testimony, 
that  he  was  clearly  guilty  of  the  offense  charged  in  the  indictment, 
a  judgment  of  conviction  will  not  be  reversed  for  error  in  the 
charge  due  to  an  unintentional  mistake  in  the  use  of  language  by 
the  trial  judge,  apparent  to  everybody,  jury  and  all  alike,  it  being 
certain  that  a  new  trial  would  result  only  in  another  conviction. 

Winch,  J.;  HENRy,  J.,  and  Marvin,  J.,  concur. 

Plaintiff  in  error  was  convicted  at  the  September  term,  A.  D. 
1909,  of  the  Licking  County  Common  Pleas  Court,  of  pocket 
picking. 

It  is  conceded  by  his  counsel  that  he  took  a  gold  watch,  a  rail- 
road ticket,  divers  letters  and  one  half  pint  bottle  of  whiskey 
from  the  person  of  one  James  Adams. 

His  defense  was  that  though  he  took  the  property,  he  was  so 
drunk  that  he  did  not  know  what  he  was  doing,  and  so  could 
have  no  intention  to  steal. 

The  judge  properly  charged  the  jury  that  one  of  the  essential 
elements  of  the  crime  of  pocket  picking  is  the  taking  of  property 
from  the  person  of  another,  without  force  and  violence,  and 
without  putting  him  in  fear,  but  with  the  intent  to  steal  the  same. 

It  is  said,  however,  that  the  judge  improperly  charged  the 
jury  as  to  the  defense  of  intoxication,  and  this  is  the  main 
ground  of  error  relied  upon  by  counsel  for  plaintiff  in  error, 
though  it  is  also  claimed  that  the  verdict  of  the  jury  is  contrary 
to  the  weight  of  the  evidence  on  the  question  of  intoxication. 

As  to  the  evidence : 
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It  is  clear  that  both  Adams  and  Cole  were  drunk  on  the  night 
the  offense  was  committed.  Adams  was  asleep  on  a  bench  in 
the  waiting  room  of  the  B.  &  0.  depot  at  Newark.  Cole  had 
been  drinking  ever  since  eight  o'clock  in  the  evening  and  camo 
into  the  waiting  room  sometime  between  11  o'clock  p.  m.  and  mid- 
night, according  to  the  witnesses,  Annie  Qallagher  and  Adolph 
Anthes,  and  between  midnight  and  one  o'clock  in  the  morning 
according  to  his  own  story.  He  walked  up  to  the  sleeping  man, 
shook  him  and  not  awakening  him,  went  through  his  pockets, 
abstracting  the  articles  mentioned  in  the  indictment. 
.  Cole  says  that  he  remembers  nothing  after  midnight  and  was 
dopy,  but  his  own  story  contradicts  him  in  this  respect. 

Let  us  consider  a  few  things  he  said  when  upon  the  stand, 
as  shown  by  the  record. 

Being  asked  if  he  remembered  being  in  company  with  a 
colored  man  that  night,  he  says:  **I  remember  it  quite  well, 
quite  distinctly.  I  met  him  in  Jerry  Baker's  place  directly 
acrass  the  street  from  our  place,  that  evening,  about  eight  o'clock. 
I  had  been  drinking  more  or  less  ever  since  Labor  Day.  I  had 
been  drinking  in  a  moderate  way,  but  was  still  in  a  condition 
to  transact  business." 

Then  he  stated,  that  there  was  a  German  band  at  Baker's 
place  and  a  colored  man  seemed  to  have  it  in  tow.  **I  stayed 
there  until  the  band  left.  They  played  two  or  three  short  pieces. 
We  went  down  along  the  canal,  the  north  bank  of  the  canal  and 
to  the  Dave  Pigg  property.  Jake  Steinkemper  was  engaged  in 
business  there.  The  German  band  played  several  pieces  there. 
I  remember  quite  distinctly  of  buying  a  drink  there.  This  man 
had  been  very  friendly  to  me — the  man  who  formerly  ran  the 
place.  The  next  stop  was  at  the  Klondike.  I  don't  know  how 
long  I  was  there.  It  was  about  eleven  o'clock  I  am  sure.  We 
had  drinks  there.  The  next  place  was  George  Fessler's.  We 
had  drinks  there.  We  didn't  stay  very  long  there,  only  until 
they  closed  up,  the  ordinance  requiring  them  to  close  at  12 
o'clock.  We  ran  around  some  after  that,  and  the  next  thing  I 
remember  was  being  arrested  at  6  or  7  o'clock  in  the  morning 
at  Gus  Kern's  place." 
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When  asked  about' two  tickets  to  Zanesville  he  had,  he  says: 
**I  bought  them  from  the  night  ticket  man,  Mr.  Kelly,  bought 
them  myself  and  paid  for  them.''  And  when  asked,  **Do  you 
remember  going  to  the  B.  &  0.  station  with  two  men,  one  of  them 
a  colored  man,  he  answers:  **I  remember  this  colored  man 
being  there,  because  I  went  with  him,  but  as  to  the  other  people 
I  did  not  pay  particular  attention  to  them.''  And  on  cross- 
examination,  he  says  that  it  must  have  between  12  and  1 
o'clock  that  he  was  at  the  depot;  that  several  young  fellows 
were  there. 

**  There  was  a  young  man  who  formerly  worked  at  Kuster's 
named  Michael  Burke  for  one  and  another  man  named  Bacon 
who  formerly  worked  here,  and  Steve  Ulrich,  who  was  the  bar- 
tender at  Fessler's,  he  was  not  along;  he  closed  up  his  place,  he 
was  not  along;  and  this  colored  fellow  that  they  called  'Doc.' 
I  remember  being  at  Fessler's  until  they  closed,  and  that  when 
they  closed,  Ulrich,  the  bartender  at  Fessler's,  said  he  liked  to 
have  company  and  he  talked  with  us,  and  he  said  he  would  have 
to  close.  I  think  I  do  remember  the  conversation  with  him.  I 
remember  in  a  general  way  he  invited  us  very  kindly  to  go  out." 

And  on  re-direct  examination  he  says : 

**Well  my  memory  is  not  so  poor  but  what  I  can  remember 
some  of  those  circumstances.  I  remember  that  this  train  was 
two  and  one-half  hours  late,  and  it  was  about  three  o'clock." 

We  think  it  clear  from  this  record  that  Cole  was  so  drunk  that 
he  was  reckless  of  the  consequences  of  his  act,  but  not  so  drunk 
that  he  did  not  know  what  he  was  doing,  and  upon  the  evidence 
we  are  satisfied  beyond  a  reasonable  doubt  that  Cole  took  the 
property  of  Adams  with  the  intention  of  stealing  it. 

Now  as  to  the  charge :  Complaint  is  made  as  to  the  following 
part  of  the  charge  (page  111,  bill  of  exceptions) : 

**The  defendant  claims  that  he  was  intoxicated  at  the  time, 
and,  on  that  subject,  I  charge  you:  that  while  drunkenness  is 
not  an  excuse  from  crime,  yet,  if  the  defendant  was  so  drunk 
as  to  destroy  his  reasoning  powers,  and  thus  not  know  what  he 
was  doing,  that  is  a  fact  that  may  be  considered  by  you,  to- 
gether with  all  the  other  facts  and  circumstancees  in  the  case  for 
the  purpose  of  determining  the  intention  of  the  defendant  at 
the  time. 
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**Did  the  defendant  intend  to  steal  and  take  from  the  person 
of  James  Adams  the  property  described  in  the  indictment  ? 

'*  Intention  is  a  condition  of  the  mind,  and  is  difficult  of  actual 
proof.  It  is  a  question  of  fact  for  you  to  determine,  from  all  the 
evidence  and  circumstances  in  the  case." 

It  is  claimed  by  counsel  for  plaintiflE  in  error  that  the  trial 
judge  should  have  said  *'that  is  a  fact  to  be  considered  by  you" 
instead  of  that  is  a  fact  that  may  be  considered  by  you. 

We  think  he  might  well  claim  more  and  urge  that  the  charge 
should  have  been,  '*if  the  defendant  was  so  drunk  as  to  destroy 
his  reasoning  powers  and  thus  not  know  what  he  was  doing,  then 
you  must  acquit  him,"  for  such  is  the  law. 

We  do  not  think  that  the  charge,  as  worded,  is  as  bad  as  the 
one  given  in  the  case  of  Cline  v.  State,  43  Ohio  St.,  332,  which  the 
court  characterizes  as  virtually  saying  that  proof  of  intoxication 
could  not  be  considered  with  respect  to  the  felony  charged  in 
the  second  count  of  the  indictment,  for  here  the  court  says  that 
it  may  be  considered.  The  error  lies  in  failing  to  indicate  the 
weight  to  be  given  to  the  consideration  of  the  drunkenness, 
should  the  jury  find  that  the  defendant  was  so  drunk  as  to  de- 
stroy his  reasoning  powers.  It  is  probable  that  the  charge,  taken 
as  a  whole,  is  not  misleading,  and  that  the  counsel  for  plaintiff  in 
error  should  have  requested  the  judge  to  charge  more  fully  upon 
the  subject  of  drunkenness,  and  to  state  specifically  that  if  the 
defendant  was  so  drunk  that  he  did  not  know  what  he  was  doing, 
the  jury  should  acquit  him,  under  the  ruling  in  the  case  of 
Columbus  Railway  Co.  v.  Bitter,  67  Ohio  St.,  53.  But  we  do  not 
care  to  rest  our  conclusions  in  this  case  upon  that  proposition. 
It  is  so  manifest  from  the  record,  by  the  defendant's  own  testi- 
mony, that  he  knew  what  he  was  doing  when  he  took  the  prop- 
erty, that  it  would  be  idle  to  grant  him  a  new  trial  for  some 
manifest  slip  in  the  charge,  and  unintentional  mistake  in  the  use 
of  language  by  the  trial  judge,  apparent  to  everybody,  the  jury 
and  all  alike,  it  being  certain  that  a  new  trial  would  result  only 
in  another  conviction. 

It  was  held  in  the  case  of  McHugh  v.  State,  42  Ohio  St.,  154, 
that: 
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'*A  judgment  will  not  be  reversed  merely  because  the  record 
shows  error  to  which  exception  was  taken. 

**The  error  to  be  ground  of  reversal  must  be  prejudicial  to 
the  rights  of  the  party  complaining.  And  this  is  the  rule  in 
criminal  as  well  as  civil  cases." 

That  was  a  capital  case  and  there  are  other  authorities  in  Ohio 
to  the  same  effect. 

Applying  that  suggestion  to  the  case  at  bar  the  judgment  is 
afSrmed. 


JUMGIAL  DISCRETION  IN  THE  FDONC  OF  A  SENTENCE. 

■ 

Circuit  Court  of  Cuyahoga  County. 
Belfiore  Santo  v.  State  op  Ohio. 

Decided,  June  28,  1910. 

Criminal  Law — Modification  of  Sentence  in  Felony  Case  During  Term 
— Journal  Evidence  of  Sentence. 

1.  Where  a  court,  in  passing  sentence  for  a  felony  or  a  misdemeanor, 

has  acted  under  a  misapprehension  of  the  facts  necessary  and  proper 
to  be  known  in  fixing  the  amount  of  the  penalty,  it  may,  in  the 
exercise  of  Judicial  discretion  and  in  furtherance  of  Justice,  at  the 
same  term,  and  before  the  original  sentence  has  gone  into  operation 
or  any  action  has  been  had  upon  it,  revise  and  increase  or  diminish 
such  sentence  within  the  limits  authorized  by  law. 

2.  The  Journal  is  the  proper  evidence  of  the  sentence  actually  imposed 

in  a  criminal  case,  and  it  can  not  be  contradicted  by  a  bill  of  ex- 
ceptions. 

J.  y.  Zoitarelli  and  B,  D,  Nic/)la,  for  plaintiff  in  error. 
John  A.  CUne  and  Ezra  S.  Brudno,  contra. 

Winch,  J. ;  Henry,  J.,  and  Marvin,  J.,  concur. 

The  plaintiff  in  error  on  the  8th  day  of  February,  1910.  pleaded 
guilty  to  the  charge  of  rape  on  Mary  Brown,  a  female  person 
of  the  age  of  thirteen  years,  with  her  consent,  and  on  the  same 
day  was  duly  sentenced  to  the  penitentiary  at  hard  labor  for  a 
period  of  one  year.  On  the  first  day  of  March,  1910,  before  he 
was  taken  to  the  penitentiary,  on  motion  of  the  prosecuting  at- 
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torney,  the  sentence  of  one  year  was  set  aside  and  the  defendant 

was  sentenced  to  five  years  in  the  penitentiary  at  hard  labor. 

The  question  for  our  consideration  is,  had  the  court  power  to 

set  aside  the  sentence  of  one  year  and  sentence  the  defendant  to 

five  years,  against  his  objection?     We  do  not  consider  this  an 

open  question.     In  the  case  of  Lee  v.  StatCy  32  Ohio  St.,  113, 
it  was  held : 

**  Where  a  court,  in  passing  sentence  for  a  misdemeanor,  has 
acted  under  a  misapprehension  of  the  facts  necessary  and  proper 
to  be  known  in  fixing  the  amount  of  the  penalty,  it  may,  in  the 
exeicise  of  judicial  discretion  and  in  furtherance  of  justice,  at 
the  same  term,  and  before  the  original  sentence  has  gone  into 
operation  or  any  action  has  been  had  upon  it,  revise  and  in- 
crease or  diminish  such  sentence  within  the  county  authorized 
bylaw." 

The  bill  of  exceptions  shows  all  the  evidence  heard  by  the 
trial  judge  upon  the  motion  to  set  aside  the  sentence,  and  for 
rensenteneing,  and  shows  that  he  was  under  a  misapprehension 
of  the  facts  that  were  necessary  and  proper  to  be  known  in  fix- 
ing the  amount  of  the  penalty,  and  that  therefore  he  was  justi- 
fied in  acting  as  he  did. 

Our  attention  is  called,  however,  to  the  fact  that  the  syllabus 
of  the  Lee  case  limits  the  application  of  the  doctrine  therein 
stated  to  cases  of  misdemeanor.  We  do  not  consider  this  im- 
portant in  view  of  the  authorities  cited  in  the  opinion  of  said 
ease,  which  apply  alike  to  felonies  and  ;nisdemeanors.  See  also 
12  Cyc,  783,  and  cases  cited,  and  15th  Century  Digest,  Title 
Criminal  Law,  Section  2531. 

Whatever  distinction  may  be  made  in  England  in  the  appli- 
cation of  this  rule,  between  misdemeanors  and  felonies,  has  not 
been  adopted  in  this  country. 

But,  it  is  said,  that  after  the  first  sentence  and  before  the 
modification  thereof,  plaintiff  in  error  served  part  of  his  sen- 
tence. This  is  important,  for,  if  true,  the  judge  was  powerless 
to  make  any  change  in  the  sentence.  We  find  the  point,  how- 
ever, not  well  taken.  The  certificate  of  journal  enlries  in  the 
case  shows  the  sentence  of  February  8,  1910,  to  be  as  follows : 


<  i 
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*  *  It  is  therefore  considered  by  the  court  and  it  is  the  judgment 
and  the  sentence  of  the  law,  that  the  defendant,  Belfiore  Santo, 
be  taken  from  the  bar  of  this  court  to  the  jail  of  this  county,  and 
thence  by  the  sheriff  of  this  county  to  the  penitentiary  of  the 
state  of  Ohio,  and  that  he  be  imprisoned  therein  at  hard  labor, 
for  and  during  the  term  of  one  year,  and  that  he  pay  the  costs 
of  this  prosecution,  for  which  execution  is  hereby  awarded.  It 
is,  however,  no  part  of  this  sentence  that  said  defendant  be  kept 
in  solitary  confinement  for  any  period  of  time  in  the  cells  of 
said  penitentiary." 

The  bill  of  exceptions  shows  that  pursuant  thereto,  the  de- 
fendant was  taken  to  jail,  but  had  not  yet  been  taken  by  thtf 
sheriff  to  the  state  penitentiary  at  the  time  the  court  re-sen- 
tenced him. 

The  point  is  attempted  to  be  raised  by  a  statement  in  the  bill 
of  exceptions  as  follows : 

January  20,  1910.     Indictment. 

January  21,  1910.     To  court.     Defendant  pleads  not  guilty. 
**  February  8,  1910.     Motion  to  quash  filed  by  defendant. 
**  February  8,  1910.     B.  D.  Nichols  appointed  to  defend.    De- 
fendant changes  plea  to  guilty  of  rape. 

**  Whereupon  the  defendant  was  immediately  brought  before 
the  court  for  sentence,  and  the  court  sentenced  the  defendant  as 
follows : 

*  *  *  It  is  the  judgment  of  the  law  and  the  sentence  of  the  court 
that  you  be  taken  hence  to  the  jail  of  the  county,  there  to  be  held 
for  the  period  of  thirty  days,  that  then  you  shall  be  taken  to  the 
Ohio  penitentiary  and  held  at  hard  labor  for  the  period  of  one 
year,  and  pay  the  costs  of  prosecution.' 

*  *  Thereupon  the  defendant  was  taken  to  said  jail,  in  pursu- 
ance of  the  above  sentence." 

It  may  be  possible  that  the  trial  judge  used  the  language  at- 
tributed to  him  in  the  bill  of  exceptions,  apparently  making  a 
part  of  the  sentence  imprisonment  in  the  county  jail  for  thirty 
days.  But  that  is  not  important ;  for  it  is  certain  that  the  record 
of  his  action  found  in  the  journal  does  not  so  state.  He  may 
have  recognized  his  mistake  or  reconsidered  his  action  before 
the  sentence  was  journalized,  and  so  have  corrected  it  to  read  as 
the  journal  shows.  At  any  rate,  the  journal  is  the  only  evidence 
we  are  at  liberty  to  consider  with  regard  to  the  sentence  actually 
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imposed,  and  it  can  not  be  contradicted  by  anything  contained 
in  the  bill  of  exceptions.     It  is  apparent  that  the  original  sen- 
tence had  not  gone  into  operation  or  any  action  been  had  upon 
it  before  it  was  modified. 
Judgment  affirmed. 


SOURCE  OF  rUNI>S  WHICH  A  WIDOW  INVESTED  IN 

REAL  ESTATE. 

Circuit  Court  of  Cuyahoga  County. 

William  Hoehn  v.  Christina  Hoehn  bt  al. 

Decided,  December  28,  1910.  • 

Administrators  and  Executors — Identifying  Assets  of  Estate — Prima 
Facie  Case, 

Proof  that  a  widow,  administratrix  of  her  husband's  estate,  as  such  re- 
ceived  assets  of  greater  value  than  the  property  of  which  she  her- 
self subsequently  died  seized,  makes  a  prima  facie  case  that  she  in- 
vested part  of  the  assets  of  her  husband's  estate  in  the  real  prop- 
erty standing  in  her  name  at  her  death.  This  case  must  be  met  by 
evidence  of  equal  weight  or  countervailing  force,  and  it  is  therefore 
incumbent  upon  the  defendants  who  claim  as  her  heirs,  to  intro- 
duce some  evidence  tending  to  show  that  she  bought  said  real  es- 
tate with  her  own  means. 

Winch, -J.;  Henry,  J.,  and  Marvin,  J.,  concur. 

The  judgment  complained  of  in  this  case  ia  reversed  for  the 
reasons  stated  on  the  hearing. 

It  is  contrary  to  the  weight  of  the  evidence. 

The  plaintiff  by  showing,  as  he  did,  that  the  widow  of  John 
Hoehn,  Sr.,  who  was  the  administratrix  of  his  estate,  received,  as 
such,  assets  of  greater  value  than  the  property  she  subsequently 
died  seized  of,  made  a  prima  facie  case  that  the  widow  invested 
part  of  the  assets  of  said  estate  in  the  real  property  which  plaint- 
iff desires  partition  of.  It  was  then  necessary  for  the  defend- 
ants to  meet  this  prima  facie  case  by  evidence  of  equal  weight 
or  countervailing  form,  and  to  introduce  some  evidence  tending 
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to  show  that  she  bought  the  real  property  in  question  with  her 
own  means.    This  they  failed  to  do. 

The  ease  of  plaintiff  is  strengthened  by  the  terms  of  John 
Hoehn,  Sr.'s,  will,  which  authorizes  his  executor  (the  adminis- 
tratrix succeeded  to  his  powers)  '*to  safely  invest  all  monies." 
The  presumption  is  that  she  acted  lawfully  and  pursuant  to  this 
power. 

Upon  the  hearing  of  this  case,  our  attention  is  called  to  an- 
other case,  No.  4648,  pending  between  the  same  parties  in  this 
court  on  appeal,  involving  the  partition  of  other  land  between 
the  parties. 

The  question  of  advancements  from  John  Hoehn,  Sr.,  to  two 
of  his  sons,  one  of  them  being  plaintiff  in  error  in  this  case,  is 
involved  in  that  case.  This  question  is  just  as  vital  to  one  case 
as  to  the  other,  and  should  be  finally  settled  in  an  equitable 
manner,  but  in  the  present  condition  of  these  two  cases  we  fear 
a  miscarriage  of  justice  on  this  point.  We  therefore  suggest 
that  after  the  error  ease  is  remanded  to  the  common  pleas  court, 
judgment  be  again  entered  therein,  pro  forma,  if  desired,  and 
then  that  it  be  immediately  appealed  to  this  court. 

If  such  eoursc  is  pursued,  after  both  cases  are  here  on  appeal, 
we  will  consolidate  the  two  cases  and  then  try  out  all  the  issues 
between  the  parties,  with  the  hope  that  at  the  next  term  of  this 
court  all  the  litigation  between  the  parties  may  be  determined 
and  put  in  proper  shape  for  review  by  the  Supreme  Court, 
if  desired. 

Case  No.  4648  will  be  continued. 

Judgment  in  case  No.  4627  reversed  because  not  sustained  by 
suflScient  evidence. 
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PRESUMPTIONS  OF  NEGLIGENCE. 

Circuit  Court  of  Lucas  County. 

B.  A.  Stevens  Company  v.  Henry  Blum. 

Decided,  June  12, 1909. 

Charge  of  Court— Contrihutory  Negligence  in  Personal  Injury  Cases — 
Prejudicial  Error  Qrotoing  Out  of  Inconsistent  Charges  as  to  Pre- 
sumptions of  Negligence, 

It  is  prejudicial  error  for  a  court  to  couple  in  the  same  charge  the 
Instruction  that,  if  the  testimony  Introduced  by  the  plaintiff  raises 
in  your  minds  a  presumption  that  he  was  guilty  of  contributory 
negligence  the  burden  is  upon  him  to  remove  it,  and  the  further 
instruction  that  no  presumption  of  negligence  arises  against  either 
party. 

Ralph  S,  Holbrook,  for  plaintiff  in  error. 
Smith  &  Baker,  contra, 

WiLDMAN,  J.;  Parker,  J.,  and  KiNKADE,  J.,  concur. 

This  is  a  personal  injury  case  which  was  tried  in  the  court 
below,  in  a  suit  brought  by  Henry  Blum  against  the  company 
named,  and  verdict  was  obtained  by  him  for  about  the  sum  of 
$900.  He  had  previously  obtained  a  judgment,  which  had  been 
set  aside.  Several  claims  are  made  of  error  in  the  trial  below 
as  to  the  introduction  of  evidence  and  the  charge  of  the  court, 
and  in  the  giving  and  refusing  of  certain  requests  before  argu- 
ment. The  ones  to  which  I  wish  to  address  my  attention,  how- 
ever, especially,  and  that  seem  worthy  of  consideration  are  those 
growing  out  of  the  instructions  given  by  the  court  to  the  jury 
in  its  general  charge.  We  think  that  there  is  error  in  the  gen- 
eral charge  as  disclosed  on  page  22  of  the  bill  of  exceptions,  and 
that  that  error  was  prejudicial  to  the  defendant,  the  plaintiflP  in 
error.  The  court  properly  instructed  the  jury,  as  shown  near 
the  top  of  this  page,  that  '*the  burden  of  proving  contributory 
negligence  on  the  part  of  the  plaintiff  is  upon  the  defendant, 
with  the  qualification  that  if  the  testimony  introduced  by  the 
plaintiff  as  to  the  circumstances  under  which  the  injury  was 
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received  raises  a  presumption  in  your  minds  that  he  was  guilty 
of  contributory  negligence,  then  the  burden  is  upon  the  plaintiflE 
to  remove  this  presumption. ' '  And  having  said  this  and  given 
certain  other  instructions,  not  strictly  relative  to  them,  he  says: 
*'I  say  to  you  that  no  presumption  of  negligence  arises  against 
either  party  to  this  action."  fThe  jury  may  well  have  under- 
stood these  two  instructions  as  being  in  effect,  **  while  at  law  a 
presumption  of  negligence  on  the  part  of  the  plaintiff  must  be 
shown  by  the  defendant,  unless  the  evidence  offered  by  the 
plaintiff  raises  the  presumption,  in  which  case  it  is  essential 
that  plaintiff  remove  it,  it  is  the  opinion  of  this  court,  and  the 
court  says  to  you,  that  no  such  presumption  does  arise  from  the 
plaintiff's  evidence."  I  do  not  think,  of  course,  that  the  court 
intended  to  convey  that  idea.  The  trial  judge,  and  probably  any 
lawyer  or  any  judge,  would  understand  the  true  meaning.  Any 
person  familiar  with  the  law  and  having  read  the  records  or 
having  read  the  evidence,  would  understand  the  court  as  in- 
structing the  jury  that  **at  law  no  presumption  arises,  in  the 
first  instance  against  either  party,  but  it  may  arise  under  the 
circumstances  which  I  have  stated  as  disclosed  by  the  plaintifE's 
evidence,  and  then  it  is  incumbent  upon  the  plaintiff  to  remove 
it."  But  the  trouble  with  it  is  that  the  jury  is  not  made  up  of 
lawyers,  and  we  have  to  take  into  account  the  probability  of  the 
misleading  of  the  jury  by  an  instruction  which  is  not  so  clear 
but  that  they  may  have  been  misled  by  it.  We  think  in  this 
instance  they  would  be  very  likely  to  be  in  the  way  I  have  men- 
tioned. We  think  the  charge  of  the  court  is  erroneous  also  in 
its  definitions  of  the  term  ** proximate  cause"  and  ** preponder- 
ance of  the  evidence."  I  will  not  stop  to  read  them,  but  con- 
tent myself  with  saying  that  the  judgment  of  the  court  below 
will  be  reversed  for  these  errors  that  I  have  mentioned  in  the 
charge,  first  in  the  instruction  ' '  I  say  to  you  that  no  presumption 
of  negligence  arises  against  either  party  in  this  action,"  taken 
in  connection  with  the  other  language  which  he  gave;  and, 
second,  in  his  definitions  of  the  term  **  preponderance  of  the 
evidence"  and  *' proximate  cause."  The  judgment  wiU  be  re- 
manded to  the  court  below  for  a  new  trial. 
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UABILmr  IN  CASE  OF  VIOLATION  OF  A  BUDLDING  CODE. 

Circuit  Court  of  Cuyahoga  County. 

The  Board  of  Trustees  op  the  Second  Church  op  Christ, 

Scientist,  v.  George  H.  Tipling. 

Decided,  June  28,  1910. 

Violation  of  Building  Code — No  Civil  Liability  to  Adjacent  Proprietor. 

The  violation  of  a  municipal  building  code  by  one  proprietor  of  lands 
therein,  does  not  create  a  ciyll  liability  in  favor  of  his  neighbor 
who  claims  he  is  being  injured  thereby. 

C.  W.  DiUe  and  William  Howell,  for  plaintiff  in  error. 
Albert  Lawrence,  contra. 

Winch,  J. ;  Henry,  J.,  and  Marvin,  J.,  concur. 

These  two  cases  have  been  consolidated;  they  are  separate 
appeals  of  the  same  case,  or  purport  so  to  be. 

The  plaintiff  prays  for  a  mandatory  injunction  requiring  the 
defendant  either  to  remove  his  four-story  brick  apartment  house 
to  a  distance  of  six  feet  from  the  north  line  of  his  lot,  where 
it  adjoins  plaintiff 's  property,  or  to  cause  all  openings  in  the 
northerly  wall  of  said  building  to  be  closed,  so  as  to  comply  with 
the  building  code  of  the  city  of  Cleveland. 

It  appears  that  the  defendant  has  erected  his  building  up  to 
his  north  line,  under  a  permit  regularly  issued  by  the  building 
inspector  of  the  city ;  that  he  was  granted  the  permit  because  of 
a  condition  in  the  deed  from  plaintiff  to  defendant  binding  the 
plaintiff  to  keep  the  southerly  ten  feet  of  its  own  land,  adjacent 
to  defendant's  land,  **free  from  buildings  of  any  description 
whatever." 

There  is  a  general  allegation  in  the  amended  petition  that 
plaintiff  ''has  no  adequate  remedy  in  the  premises  in  the  ordi- 
nary course  of  the  law,  and  that  it  will  be  permanently  and  ir- 
reparably injured  and  damaged  by  the  acts  and  threatened  acts 
of  the  defendant."    There  is  no  allegation  of  special  damage. 
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Upon  the  hearing  evidence  was  introduced  as  to  an  increase 
in  fire  insurance  rates  occasioned  to  the  plaintiif  by  reason  of 
defendant  building  up  to  his  line  instead  of  six  feet  away  from 
it.  We  find  as  a  fact,  however,  that  the  rates  have  not  been 
increased. 

Other  evidence  was  introduced  to  show  a  diminution  in  the 
value  of  plaintiff's  property,  on  the  theory,  that  it  can  not  make 
use  of  much  of  its  property  for  building  purposes  as  it  otherwise 
might,  if  defendant  had  not  built  up  to  his  line.  In  other  words, 
the  building  code  requiring,  as  is  claimed,  that  there  be  a  twelve 
foot  space  between  such  buildings  with  side  windows,  plaintiff 
will  have  to  keep  twelve  feet  away  from  its  south  line,  if  it  ever 
desires  to  build  on  the  south  and  west  part  of  its  property  here- 
after, being  two  feet  more  than  the  ten  foot  strip  originally  cove- 
nanted not  to  build  upon. 

The  building  code  is  so  indefinite  that  we  are  not  at  all  sure 
that  such  would  be  the  result.  We  are  inclined  to  believe  that 
when  the  time  comes  the  building  inspector  can  not  require 
plaintiff  to  keep  more  than  six  feet  from  its  south  line,  which  is 
the  north  line  of  defendant's  land  and  building. 

Be  that  as  it  may  it  is  immaterial,  for  the  covenant  calls  for 
<en  feet,  the  judge  who  tried  the  case  below  came  to  the  conclu- 
sion that  the  building  code  was  inapplicable  in  this  case,  and 
dismissed  the  petition.  We  think  he  wafe  right  in  his  conclu- 
sions, but  will  not  restate  them  or  the  facts  of  the  case,  preferriiig 
to  base  our  judgment  upon  other  considerations,  which  lead  to 
to  a  more  general  rule  of  law. 

It  is  certain  that  were  it  not  for  the  building  code,  which  it 
is  claimed  has  been  violated,  no  injunction  should  be  granted  in 
this  case,  first,  because  the  building  of  defendant  is  not  a  nuis- 
ance, per  se,  and  second,  because  no  irreparable  damage  which 
can  not  be  compensated  at  law,  is  shown  to  exist.  Both  these 
propositions  are  very  fully  covered  and  the  reasons  therefor 
clearly  stated  in  the  case  of  Rhodes  v.  Dunbar ,  57  Pa.  St.,  274. 
The  following  sentences  will  be  found  in  the  syllabus  of  the  case  : 

**  Courts  will  restrain  erection  of  building  intended  for  use 
that  will  be  a  nuisance  per  se. 
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''Mere  diminution  in  value  of  property,  without  irreparable 
mischief,  is  not  ground  for  equitable  relief  by  injunction. 

''That  erection  of  building  will  increase  rates  of  insurance 
upon  neighboring  buildings  is  not  ground  for  injunction  to  re- 
strain such  erection." 

In  the  opinion  it  is  pointed  out  that  not  mere  diminution  in 
property  values  will  authorize  an  injunction,  but  there  must  be 
some  direct  damage. 

"Grant  that  the  species  of  property  in  question  is  extra 
hazardous;  is  subject  to  fires;  this  on  the  authority  of  all  thel 
cases,  would  not  render  it  a  nuisance.  It  does  not  necessarily 
affect  health,  comfort,  or  the  ordinary  uses  and  enjoyment  of 
property  in  the  neighborhood. '* 

The  cases  relied  upon  by  counsel  for  plaintiff  seem  to  ignore 
this  fundamental  jurisdictional  requirement  in  injunction  cases, 
and  to  assume  that  because  the  plaintiff's  property  is  damaged 
in  value,  injunction  will  lie. 

See  First  National  Bank  v.  SarUs,  129  Ind.,  201,  where  what  is 
said  on  this  subject  is  mere  obiter,  for  a  demurrer  to  the  peti- 
tion was  sustained  on  another  proposition ;  at  any  rate  the  peti- 
tion did  at  least  allege  that  the  erection  of  the  building  would 
work  special  injury.  The  case  of  0 'Bryan  v.  Highland  Apart- 
ment  Co.,  128  Ky.,  282,  cites  and  relies  upon  the  Indiana  case, 
as  also  the  case  of  Oriswold  v.  Brega,  160  111.,  490.  In  the  Illi- 
nois case  the  commissioner  of  public  buildings  was  a  party  and 
it  was  held  that  a  city  and  its  officers  may  be  enjoined,  at  the  suit 
of  neighboring  property  owners,  from  granting  a  permit  to  re- 
move a  wooden  building  into  a  block  upon  a  written  consent  of 
property  owners,  which  consent  was  obtained  by  fraud,  and  was 
in  part  revoked  in  writing  when  the  bill  was  filed.  The  court 
on  page  495  says: 

"But  without  considering  whether  or  not  the  doctrine  of  the 
Indiana  case  is  in  accord  with  the  weight  of  authority,  we  must 
hold  that  the  bill  in  this  case  was  properly  brought  to  restrain 
appellants  from  seeking  to  obtain,  and  the  city  authorities  from 
issuing,  the  permit  upon  this  fraudulent  petition." 

With  this  conclusion  we  agree. 
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Again,  it  would  seem  that  the  plaintiff  must  show  that  the 
injury  he  is  about  to  suffer  is  different  in  kind  and  not  merely 
greater  in  degree  than  that  of  the  general  public.  McCloskey  v. 
Kreling,  76  Cal.,  511,  513.  Increase  in  fire  hazard,  which  is  the 
only  thing  here  involved,  is  common  to  the  whole  city  from  the 
erection  of  every  new  building;  the  property  adjacent  is  only 
more  subject  to  it. 

This  rule  is  adhered  to  in  Ohio  in  street  vacation  cases;  see 
Kinnear  Mfg,  Co.  v.  Beaity,  65  0.  S.,  264. 

Notwithstanding  it  is  conceded  that  the  building  of  defend- 
ant is  not  a  nuisance,  per  se,  still  it  was  urged  on  the  hearing 
by  counsel  *f or  plaintiff  that  the  building  code  makes  it  a  nuis- 
ance and  that  the  plaintiff  is  damaged  by  it  as  by  a  nuisance. 

This  position  is  untenable.  It  has  been  repeatedly  held  that 
* '  the  fact  that  a  particular  use  of  property  is  declared  a  nuisance 
by  an  ordinance  of  the  city  does  not  make  that  use  of  the  prop- 
erty a  nuisance,  unless  it  is  in  fact  so,  and  common  within  the 
common  law,  or  statutory  idea  of  a  nuisance.''  Wood  on 
Nuisances,  Section  740. 

This  court  is  committed  to  that  doctrine.  Deming  v.  City  of 
Cleveland,  22  C.  C,  1. 

So  also  it  is  held  that  a  city  can  not  by  ordinance  create  a 
civil  liability  in  favor  of  persons  injured  by  reason  of  the  non- 
compliances of  others  therewith  {Wood  on  Nuisances,  Sections 
741,  742).  A  leading  case  upon  the  subject,  frequently  cited 
in  text  books  and  digests,  is  Chambers  v.  Ohio  Life  Inst.  Co., 
1  Disney,  327,  opinion  by  Judge  Gholson.     On  page  336  he  says : 

**  Something  has  been  said  in  relation  to  the  ordinances  of  the 
city,  as  applicable  to  this  subject.  It  is  sufficient  to  say  that,  as 
any  liability  in  a  civil  action,  these  ordinances  have  no  con- 
trolling application.  The  city  has  no  authority  by  an  ordinance, 
to  authorize  a  nuisance,  so  as  to  protect  a  party  from  liability 
for  it  in  a  civil  action,  nor  to  subject  a  party  to  liability,  in  a 
civil  action,  for  an  act  from  which,  but  for  the  ordinance,  no  lia- 
bility would  arise.  No  such  power  is  conferred  on  the  municipal 
authority  of  a  city;  it  belongs  to  the  general  legislation  of  the 
state.  The  city  has  power  to  prohibit  nuis&nces,  and  may  de- 
clare an  act  to  be  a  nuisance,  and  impose  a  penalty.  He  who 
does  the  act  may  incur  the  penalty ;  but  it  would  not  follow  that 
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such  an  act,  if  not  in  itself  injurious  and  a  wrong  to  a  private 
citizen,  could  be  made  the  ground  of  a  liability  in  a  civil  action." 

The  same  principle  is  recognized  in  Van  Dyke  v.  Cincinnati, 
1  Disney,  532 ;  Meek  v.  Pennsylvania  Co.,  38  O.  S.,  632 ;  Rose  v. 
King,  49  0.  S.,  213,  224,  225 ;  Jacobs  v.  Fuller  rfr  HutsinpUler 
Co.,  67  O.  S.,  70,  75  and  76. 

That  the  Legislature  itself  could  not  lay  a  burden  upon  onto 
man's  land  for  the  benefit  of  his  neighbor's  property  is  pointed 
out  in  the  case  of  Coal  Co.  v.  Cozad,  79  0.  S.,  348. 

The  court  held : 

''The  act  of  April  18,  1904  (97  0.  S.,  138),  may  not  be  so  con- 
strued and  administered  as  to  charge  an  owner  of  lands  which 
are,  and  are  to  remain,  unenclosed,  with  any  part  of  the  expense 
of  constructing  and  maintaining  a  line  fence  for  the  sole  benefit 
of  the  adjoining  proprietor." 

Many  other  cases  in  this  state  and  other  states  might  be  cited 
to  the  same  effect. 

We  therefore  conclude  that  a  violation  of  the  building  code 
of  the  city  of  Cleveland  by  one  proprietor  of  lands  therein,  does 
not  create  a  civil  liability  in  favor  of  his  neighbor  who  claims 
to  be  injured  thereby. 

We  prefer  to  place  our  decision  upon  this  principle  rather 
than  upon  a  consideration  of  the  peculiar  facts  in  this  case, 
which  are  so  fully  and  ably  covered  by  the  learned  judge  who 
presided  at  the  first  trial  of  this  case  in  the  common  pleas  court. 

Petition  dismissed  and  judgment  for  defendant. 


J 
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NO  ERROR  IN  REFUSAL  TO  VACATE  JUDGMENT. 

Circuit  Court  of  Cuyahoga  County. 
The  White  Sewing  Machine  Company  v.  Mrs.  Ida  Brede. 

Decided,  June  28,  1910. 

Vacation  of  Judgment  During  Term— Discretion  of  Court — Negligence 
of  Oounael, 

The  vacation  of  a  judgment  during  term  is  within  the  discretion  of  the 
court  and  it  is  not  an  abuse  of  such  discretion  to  refuse  to  vacate  a 
Judgment  where  the  only  ground  for  vacation  is  that  counsel  were 
negligent  In  attending  to  the  trial  of  the  case. 

M,  B.  &  H,  H,  Johiison,  for  plaintiff  in  error. 
Eidyy  Klein  &  Harris,  contra. 

Winch,  J. ;  Henry,  J.,  and  Marvin,  J.,  concur. 

We  have  here  the  review  of  the  action  of  the  common  pleaa 
court  in  overruling  a  motion  of  plaintiff  in  error  filed  November 
1,  1909,  to  vacate  a  judgment  of  that  court  in  favor  of  Mrs. 
Brede  and  against  the  company,  rendered  September  20,  1909, 
which  recites  that  **the  parties  come,  waive  a  jury  and  submit 
this  cause  to  the  court  on  the  pleadings  and  evidence;  on  con- 
sideration thereof,  the  court  find  for  the  plaintiff  and  assess  her 
damages  in  the  sum  of  sixty-five  dollars  ($65),"  etc. 

It  is  conceded  that  this  motion  was  addressed  to  the  sound 
discretion  of  the  court,  but  it  is  said  that  the  court  abused  its 
discretion. 

According  to  the  bill  of  exceptions  the  only  evidence  hearc^ 
on  the  motion  was  the  affidavit  of  one  William  W.  Chase  and  the 
exhibit  attached  thereto. 

That  affidavit  undertakes  to  contradict  the  journal  on  the 
point  that  the  parties  came  and  waived  a  jury,  but  the  contra^ 
diction  is  argumentative  and  of  little  weight,  seeming  to  rest 
upon  the  affiant's  statement  that  no  notice  of  the  hearing  was 
given  the  company,  but  no  affidavit  of  the  regular  counsel  of  Itie 
company  is  filed. 
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This  ex  parte  statement  must  necessarily  be  based  largely 
upon  hearsay  evidence. 

It  further  appears  from  the  affidavit  that  Chase  had  charge 
of  the  case  when  it  began  in  a  justice  court,  and  saw  to  it  that  a 
transcript  for  appeal  was  filed  in  the  common  pleas  court,  after 
judgment  had  been  rendered  by  the  magistrate  against  the  com- 
pany. 

The  affiant  then  states  that  it  was  his  custom  to  notify  the 
company's  attorneys,  M.  B.  &  H.  H.  Johnson,  to  take  care  of 
cases  appealed  to  the  common  pleas  court,  and  that  he  was  under 
the  impression  that  he  had  done  so  in  this  case,  but  thinks  that 
through  some  oversight  or  some  miscarriage  of  the  mail,  said 
firm  of  lawyers  never  received  the  notice. 

If  Chase  failed  to  notify  the  Johnsons,  his  negligence  is  no 
ground  for  vacating  the  judgment;  if  he  did  notify  them  and 
through  some  oversight  they  failed  to  attend  to  the  case,  their 
negligence  is  no  ground  for  vacating  the  judgment. 

In  the  absence  of  a  statement  from  Chase  that  he  did  mail 
notice  to  the  Johnsons  and  a  statement  from  them  that  the^ 
never  received  sueh  notice,  the  proof  is  too  uncertain  to  entitle 
anybody  to  affirmative  relief.  The  trial  court  was  left  to  guess 
how  the  inattention  to  the  case  came  about  and  whose  fault  it 
was.  He  refused  to  guess  on  the  subject  and  left  the  judgment 
standing. 

This  was  his  duty,  in  the  absence  of  preponderating  evidence 
for  the  company,  and  his  judgment  is  affirmed. 
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ACTION  FOR  PENALTY  FOR  HAULING  CAR  WITH 

DEFECTIVE  COUPLER. 

Circuit  Court  of  Lorain  County. 
The  Lake  Terminal  Railroad  Co.  v.  State  of  Ohio. 

Decided,  September  28,  1910. 

Railroad  Safety  Appliances — Defect  Occurring  in  Transit — Repairs — 
Duty  of  Company, 

1.  A  judgment  against  a  railroad  company  for  a  penalty  for  violation 

of  the  provisions  of  General  Code,  Section  8950,  making  it  unlawful 
to  haul  a  car  not  equipped  with  a  coupler  which  can  be  uncoupled 
without  the  necessity  of  men  going  between  the  ends  of  the  car, 
will  be  reversed,  where  the  evidence  shows  that  the  coupler  com- 
plained of  became  out  of  order  after  the  train  was  made  up  and 
started  and  the  defect  being  immediately  discovered,  the  car  was 
watched  until  it  reached  the  first  point  where  the  coupler  could 
be  repaired  and  was  there  cut  out  and  the  coupler  repaired. 

2,  A  railroad  company  is  not  required  to  have  on  every  train  it  oper- 

ates, sufficient  and  proper  tools  and  skilled  workmen  so  that  it  can 
repair  all  defects  which  may  suddenly  occur  in  any  of  the  ap« 
pliances  which  by  law  it  is  required  to  have  upon  its  cars  and 
locomotives. 

E.  0.,  E,  C.  &  T.  C,  Johnson  and  Squire^  Sanders  &  Dempsey, 
for  plaintiff  in  error. 

F.  M,  Stevens,  contra. 

Winch,  J. ;  Henry,  J.,  and  Marvin,  J.,  concur. 

Plaintiff  in  error  was  found  guilty  of  violating  Section  8950 
of  the  General  Code,  which  provides  as  follows: 

*  *  No  such  common  carrier  shall  haul,  or  permit  to  be  hauled  or 
used  on  its  line,  a  locomotive,  car,  tender,  or  similar  vehicle 
used  in  moving  state  traflBc,  not  equipped  with  couplers  coupling 
automatically  by  impact,  and  which  can  be  uncoupled  without 
the  necessity  of  men  going  between  the  ends  of  the  cars." 

The  bill  of  exceptions  shows  that  the  case  was  tried  upon  an 
agreed  statement  of  facts,  supplemented  by  very  little  other 
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evidence.    Paragraph  8  of  the  agreed  statement  of  facts  reads 
as  follows  : 

**That  said  defendant  the  Lake  Terminal  Railroad  Company 
hauled  said  car  No.  23,200  from  the  No.  1  scale  house  located 
just  within  the  west  fence  of  tha  yards  of  the  National  Tube 
Company  at  Lorain  to  the  joint  inspection  yards  known  as  Tenth 
avenue  at  Lorain,  a  distance  of  3,200  feet,  with  the  coupler  link 
on  the  'A'  end  of  said  car  disconnected,  under  the  circumstances 
set  forth  in  the  answer  of  the  defendant." 

The  circumstances  under  which  the  railroad  company  hauled 
the  car  set  forth  in  its  answer,  are  as  follows : 

.*' Defendant  says  that  on  July  22d,  1909,  at  about  9:30  o'clock 
A.  M.,  while  car  No.  23,200  was  being  weighed  upon  the  so-called 
No.  1  scales,  located  just  inside  the  west  fence  of  the  National 
Tube  Company's  yard  at  Lorain,  Ohio,  said  car  being  at  that 
time  the  middle  car  in  a  train  of  nineteen  cars,  one  of  the  de- 
fendant's brakemen  lifted  the  coupling  lever  at  the  west  end  of 
said  car  to  uncouple  the  same,  and  the  chain  in  the  coupling 
head  pulled  out  of  the  head. 

**  Defendant  says  that  said  ear  had  been  inspected  a  few  hours 
before ;  that  all  its  appliances  were  then  found  in  proper  condi- 
tion; that  no  defect  in  any  of  the  appliances  on  said  car  was 
discovered  or  existed  until  defendant's  brakemen  attempted  to 
cut  the  train  at  the  No.  1  scale  as  aforesaid. 

**  Defendant  says  that  as  soon  as  its  brakeman  discovered  that 
the  coupling  lever  chain  was  disconnected,  he  threw  the  operat- 
ing or  coupling  lever  back  over  the  top  of  the  end  sill  so  as  to 
prevent  its  use, 

**  Defendant  says  that  after  its  brakeman  had  turned  the  coup- 
ling lever  so  as  to  prevent  its  use  as  aforesaid,  he  uncoupled  said 
car  by  using  the  lever  on  the  end  of  the  adjoining  car;  that 
after  the  car  was  weighed  it  was  coupled  by  impact  and  was 
not  uncoupled  again,  but  was  taken  direct  to  the  interchange 
track  used  in  common  as  such  by  the  defendant  and  the  Balti- 
more &  Ohio  Railroad  Company  where  tools  and  material  with 
which  to  repair  such  defects  as  the  one  described,  were  kept, 
and  was  the  nearest  point  where  such  repairs  could  be  made. 

**  Defendant  says  that  its  brakeman  rode  with  said  train  and 
car  to  said  interchange  track,  ready  to  give  warning  about  said 
disconnected  operating  lever  and  prevent  its  use  by  other  em- 
ployes, that  as  soon  as  he  met  defendant's  inspector,  defendant's 
brakeman  told  him  aboiit  the  condition  of  said  operating  lever 
and  said  inspector  had  the  same  repaired  as  soon  as  permitted 
by  Johnson,  agent  of  plaintiff." 


126       CIRCUIT  COURT  REPORTS— NEW  SERIES. 

Railroad  Co.  v.  Stete.  [VoL  17  (N.S.) 

Johnson  was  the  State  Inspector  of  Safety  Appliances,  who 
was  present  at  the  time. 

It  would  seem  from  these  conceded  facts  in  the  case  that  the 
railroad  company  was  diligent  in  its  duty  of  inspection  and 
that  immediately  upon  discovery  of  the  defect  in  the  coupler 
the  railroad  company  exercised  the  highest  degree  of  care,  not 
only  in  repairing  the  defect,  hut  in  protecting  its  employes  from 
any  possible  danger,  to  them  that  might  arise  by  reason  thereof, 
until  the  repair  was  made. 

The  only  criticism  upon  this  conclusion  made  by  the  prosecu- 
ting attorney  is  his  statement  that  the  defect  in  the  coupler  was 
of  such  a  nature  that  it  could  have  been  fixed  with  hammer  and 
cold  chisel  at  the  scales,  when  discovered,  if  such  tools  had  been 
at  hand,  and  that  company  should  have  had  them  at  hand  for 
that  purpose.  This  suggests  that  it  is  the  duty  of  the  company 
to  carry  repair  tools  on  every  train,  but  what  is  the  extent  of 
that  duty?  In  this  case  it  would  have  been  fulfilled  by  having 
at  hand  a  hammer  and  chisel ;  the  next  defect  might  require  an 
anvil  and  forge.  This  is  not  all.  It  does  not  appear  that  any 
one  of  the  train  crew  could  have  fixed  this  coupler  with  these 
tools  or  any  number  of  tools.  It  is  well  known  that  a  skilled 
mechanic  can  repair  mechanical  devices  without  any  tools,  which 
the  untrained  man  can  not  repair  with  a  full  kit  of  tools.  Is 
the  railroad  company  required  by  this  law  to  have  not  only  tools, 
but  a  skilled  repair  man  on  every  train?    We  think  not. 

The  law  here  claimed  to  have  been  violated  is  a  humane  one 
and  only  by  its  strict  enforcement  will  its  benefits  accrue  to 
those  who  risk  their  lives  in  the  transportation  business  of  the 
country.  Had  any  employe  been  injured  by  reason  of  this  de- 
fect in  the  coupler,  the  better  authorities  seem  to  agree  that  the 
law  imposes  the  hardship  thus  occurring  without  the  fault  of 
either  party,  upon  the  company  rather  than  upon  the  individual. 
But  cases  thus  arising  can  not  rule  the  company's  duty  to  the 
state  as  fixed  by  the  statute  here  under  consideration.  The 
question  of  inevitable  hardship  to  one  of  the  two  parties  is  not 
involved.  The  sole  question  here  is  whether  the  company  did 
everything  in  its  power  to  comply  with  the  law,  intelligently, 
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promptly  and  with  that  foresight  which  is  required  of  the  most 
skillful  in  the  business.  We  think  it  did,  and  arriving  at  this 
conclusion  from  the  conceded  facts  in  the  case,  it  is  our  duty  not 
only  to  reverse  the  judgment,  but  to  enter  judgment  in  favor 
of  the  plaintiff  in  error. 

The  contention  of  plaintiff  in  error  that  the  petition  fails 
to  state  a  cause  of  action  under  the  statute,  we  think  is  not  well 
taken. 

Judgment  reversed  and  judgment  for  plaintiff  in  error. 


PAH.URE  TO  GUARD  EXCAVATION  IN  STRKET. 

Circuit  Court  of  Lorain  County. 

The  City  op  Elyria  v.  John  L.  Good.* 

Decided,  September  28,  1910. 

Municipal  Corporation — Defect  in  Street — Prior  Accidents  at  Same 
PJace—lfotice, 

In  an  action  against  a  municipal  corporation  for  damages  suffered 
through  Its  negligence  in  failing  to  properly  guard  an  excavation 
in  the  street,  evidence  of  prior  accidents  at  the  same  place  may  be 
received  for  the  purpose  of  charging  the  municipality  with  notice 
of  the  conditions  existing  at  the  place  in  question;  and  this  is 
so,  even  though  actual  notice  of  such  prior  accidents  is  not  brought 
home  to  the  proper  municipal  authorities. 

H.  A.  Pounds,  for  plaintiff  in  error.  ^ 
Clayton  Chapman  and  Ouy  B,  F%7idlay,  contra. 

Winch,  J. ;  Henby,  J.,  and  ^Iarvin,  J.,  concur. 

This  is  a  proceeding  to  reverse  a  judgment  recovered  by  Gk)od 
against  the  city  for  damages  received  by  him  through  the  negli- 
gence of  the  city  in  failing  to  properly  guard  an  excavation  in 
one  of  its  streets,  which  had  been  made  by  a  licensee  of  the  city 
in  laying  a  gas  pipe  and  had  not  been  properly  filled  up. 

^Affirmed  without  opinion,  City  of  Elyria  v.  Good,  85  Ohilo  State,  471. 
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It  is  said  that  there  is  error  in  the  record  in  two  particulars, 
first,  because  the  trial  court  refused  to  give  the  citj^'s  first  request 
to  charge,  which  reads  as  follows: 

''Evidence  that  at  a  time  shortly  before  the  accident  com- 
plained of,  a  traveler  upon  Lake  avenue  at  the  place  complained 
of  by  plaintiff,  experienced  some  difficulty  in  getting  through 
the  street,  or  that  his  vehicle  became  stalled,  should  be  considered 
by  you  only  for  the  purpose  of  determining  whether  or  not  a  de- 
fect or  dangerous  condition  existed  at  such  point  in  the  street; 
and  such  evidence  should  not  be  considered  by  you  in  determin- 
ing whether  or  not  defendant  had  notice  of  such  defect,  unless 
defendant  had  knowledge  or  actual  notice  of  such  occurrence, 
and  sufficient  time  had  elapsed  after  such  knowledge  or  actual 
notice  for  defendant  to  have  remedied  such  defect." 

There  was  no  error  in  refusing  this  request ;  it  was  defective 
in  that  it  stated  evidence  of  prior  accidents  should  not  be  con- 
sidered in  determining  whether  or  not  defendant  had  notice  of 
such  defect,  unless  it  had  actual  notice  of  such  occurrences.  The 
law  recognizes  such  a  thing  as  constructive  notice  of  defects  in 
the  streets.     This  is  well  stated  by  the  trial  judge  as  follows : 

*'It  is  a  question  of  fact  for  you  to  determine  from  all  the 
evidence  in  the  case  whether  the  circumstances  were  such  as  that 
had  the  city  used  ordinary  care  it  would  have  known  that  this 
street  was  out  of  repair  at  the  point  where  the  accident  occurred 
in  time  to  have  repaired  it  before  the  accident  or  to  have  guarded 
the  same  by  warning  or  signal ;  and  in  determining  that  matter 
you  should  consider  the  character  of  the  depression,  whether 
or  not  it  was  caused  by  an  excavation,  how  long  it  had  existed, 
and  whether  or  not  it  could  be  readily  observed,  its  depth  and 
appearance  at  the  time  of  and  before  the  accident,  and  from  all 
the  facts  and  circumstances  appearing  in  the  evidence  it  is  for 
you  to  determine  whether  or  not  this  road  was  out  of  repair 
so  as  not  to  be  reasonably  safe 'for  travel  and  whether  or  not 
the  city  had  or  should  have  had  notice  of  its  being  out  of  repair 
a  sufficient  length  of  time  before  the  accident  to  have  repaired 
the  same  or  to  have  guarded  the  same  by  warning  or  signal.'' 

It  is  further  claimed  that  the  verdict  and  judgment  thereon 
is  not  sustained  by  sufficient  evidence.  On  this  point  it  is 
claimed  again  that  no  notice  to  the  city,  actual  or  constructive, 
was  shown. 
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This  point  is  not  well  taken.  It  was  shown  in  evidence  that 
other  similar  accidents  occurred  at  this  point  at  least  ten  days 
before  Good  was  injured.  To  quote  from  the  brief  of  counsel 
for  the  city : 

**The  testimony  of  all  witnesses  called  by  the  plaintiff  was 
that  Lake  avenue  was  in  a  muddy  condition  at  the  time  of  the 
accident  to  Good;  that  there  were  ruts  in  the  street  due  to  the 
wear  of  travel  and  the  general  condition  of  the  weather,  rains, 
etc.,  at  that  time  of  the  year.  There  is  no  question  that  travel 
was  inconvenient  at  that  time,  but  it  appears  that  the  condition 
of  the  street  was  well  known  to  all  persons  traveling  thereon, 
and  that  travel  on  said  street  was  not  considered  dangerous.'' 

It  is  also  known  that  a  member  of  the  board  of  public  service 
of  the  city  and  its  street  commissioner  were  on  the  street  at  the 
place  of  the  accident  and  observed  its  condition  during  said 
ten  days  elapsing  after  the  previous  occurrence.  They  and  the 
city  were  put  upon  inquiry  to  find  out  its  true  condition  and  to 
remedy  such  defects  as  its  condition  suggested.  The  city  knew 
what  work  had  been  done  there;  ordinary  foresight  might  have 
suggested  the  dangerous  condition  shown  on  the  trial. 

Upon  a  careful  consideration  of  all  the  evidence,  bearing  in 
mind  all  the  suggestions  contained  in  the  brief  of  counsel  for 
the  city,  we  are  unable  to  say  that  the  verdict  is  so  manifestly 
against  the  weight  of  the  evidence  as  to  require  that  it  be  set 
aside. 

Judgment  affirmed. 
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AGREEMENT  OF  SELLER  TO  BUY  HACK  CERTIFICATE  OF 
STOCK  IF  TENDERED  BY  PURCHASER. 

Circuit  Court  of  Lorain  County. 
Ezra  Sprague  v.  Frank  Munger. 

Decided,  September  28,  1910. 

Unilateral  Contract — Acceptance — Consideration — Tender  of  Stock. 

1.  A  proposition  by  the  seller  of  stock  made  to  the  buyer,  that  he  will 

repurchase  the  stock  within  one  year,  if  the  buyer  so  desires,  be- 
comes a  contract,  upon  sufficient  consideration,  if,  within  the  year, 
the  buyer  evinces  to  the  seller  his  desire  to  transfer  the  stock  to 
him  and  tenders  it. 

2.  While  a  tender  of  certificates  of  stock  may  not  be  sufficient  unless 

they  are  properly  endorsed,  or  unless  coupled  with  an  offer  to 
transfer  the  stock  on  the  books  of  the  corporation,  still,  an  allega- 
tion that  the  plaintiff  tendered  the  "stock"  itself,  necessarily  in- 
cludes all  things  essential  to  the  ownership  of  it. 

6,  A,  Resek,  for  plaintiff  in  error. 
Frank  Coleman,  contra. 

Winch,  J. ;  Henry,  J.,  and  Marvin,  J.,  concur. 

Munger  recovered  judgment  against  Sprague  on  a  contract  for 
the  sale  of  gtock. 

According  to  the  amended  petition  in  the  case  the  contract 
consisted  of  a  written  proposition  by  Sprague  and  the  acceptance 
thereof  by  Munger.  The  written  proposition,  as  reformed  by  the 
court,  reads  as  follows: 

**I  hereby  agree  to  take  of  Frank  Munger  the  $1,000  stock 
bought  of  us  today  off  his  hands  and  give  him  back  his  $1,000 
that  he  paid  for  the  stock,  with  interest  at  six  per  cent,  one  year 
from  date,  if  he  so  desires.     (Signed)     Ezra  Sprague." 

It  is  alleged  that  Munger  within  the  year  evinced  to  Sprague 
his  desire  that  the  latter  take  the  stock  off  his  hands.  This  we 
think,  completed  a  contract  between  the  parties  and  that  Plun- 
ger's agreement  to  transfer  the  stock  communicated  to  Sprague 
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before  the  end  of  the  year,  became  consideration  for  Sprague's 
promise  to  take  it  off  his  hands. 

It  is  alleged  that  Sprague  at  the  end  of  the  year  repeated  and 
confirmed  his  agreement  to  take  the  stock,  but  complained  that 
he  was  hard  up  at  the  time  and  asked  for  more  time  in  which 
to  raise  the  necesdary  funds  and  that  Munger  granted  further 
time  not  only  then  but  at  subsequent  times,  until  finally  about 
April  16,  1909,  Munger  tendered  the  stock,  demanded  his  pay 
for  it,  but  Sprague  neglected  and  refused  to  pay  him  for  it. 

It  is  claimed  by  plaintiff  in  error  that  said  tender  was  not 
sufficient.  This  is  the  only  question  raised  in  this  court,  except 
that  the  contract  was  without  consideration,  a  proposition  upon 
which  we  have  already  stated  our  views. 

The  insuflSciency  of  the  tender  is  questioned  in  two  ways :  by  a 
criticism  of  the  allegations  of  the  amended  petition  and  by  a 
suggestion  that  the  judgment  of  the  common  pleas  court  is  not 
sustained  by  sufficient  evidence. 

It  is  claimed  that  the  tender  was  not  complete  because  the 
stock  certificate  alleged  to  have  been  tendered  was  in  the  name 
of  Munger  and  not  endorsed  by  him,  either  in  blank  or  otherwise, 
so  as  to  authorize  its  transfer  to  Sprague  upon  the  books  of  the 
company,  and  that  the  record  does  not  show  that  Munger  ever 
offered  to  endorse  said  stock  certificate. 

It  is  to  be  regretted  that  we  can  not  examine  the  bill  of  ex- 
ceptions on  this  proposition,  for  said  bill  is  not  complete ;  it  does 
not  contain  all  the  evidence. 

On  page  16  of  the  bill  of  exceptions  we  find  the  following 
statement : 

*  *  Plaintiff  also  offered  in  evidence  a  certain  certificate  of  stock 
of  the  McKinley  Hardware  Company,  placed  in  the  hands  of 
the  clerk  of  the  court  of  common  pleas  for  delivery  to  the  de- 
fendant, and  it  is  agreed  by  and  between  counsel  for  the  parties 
that  said  certificate  be  known  as  'Plaintiff's  Exhibit  G,'  in  this 
case  and  be  treated  as  attached  to  and  made  part  of  this  bill 
of  exceptions,  but  retained  in  the  custody  of  the  said  clerk  for 
safe-keeping." 

We  have  also  found  in  the  files  a  certain  certificate  of  vStock 
of  the  McKinley  Hardware   Company  certifying  that   Frank 
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Munger  is  the  owner  of  ten  shares  of  the  capital  stock  of  said 
company.  This  certificate  is  unattached  to  the  bill,  and,  more- 
over, is  not  identified  in  any  manner  as  the  one  referred  to  as 
offered  in  evidence. 

Under  the  rule  frequently  announced  by  this  court  in  conform- 
ity with  the  directions  of  the  Supreme  Court  of  Ohio,  found  in 
the  case  of  Railroad  Co.  v.  Mcu'key,  53  O.  S.,  370,  we  can  not 
treat  this  certificate  of  stock  as  part  of  the  bill  of  exceptions. 

It  follows  that  the  bill  does  not  contain  all  the  evidence  and 
therefore  we  are  unable  to  weigh  the  evidence. 

As  to  the  sufficiency  of  the  amended  petition  on  the  subject 
of  tender,  the  allegation  is  that  the  plaintiff  **  tendered  back 
to  him  (the  defendant)  said  stock  in  accordance  with  the  said 
undeiTstanding  and  mutual  agreement  between  said  parties. 

It  will  be  noticed  that  the  stock,  not  the  certificate  of  stock, 
is  mentioned.  The  courts  make  a  distinction  betweeen  the  two: 
the  certificate  is  only  the  evidence  of  the  ownership  of  the  stock. 

An  allegation  of  the  tender  of  the  certificate  might  be  faulty 
unless  including  a  statement  that  the  certificate  was  properly 
endorsed  or  unless  coupled  with  an  offer  to  transfer  it.  (Hager 
V.  Reed,  11  0.  S.,  626.) 

But  an  allegation  of  a  tender  of  the  stock  itself,  necessarily 
includes  all  things  essential  to  the  ownership  thereof. 

So  holding,  we  find  the  amended  petition  sufficient,  and  there 
being  no  other  errors  complained  of.  the  judgment  is  affirmed. 

Henry,  J. 

I  feel  like  adding  to  what  my  brother  Winch  has  said  in  thLs 
case  that  we  do  not  wish  to  be  accused  of  being  astute  in  dis- 
covering defects  in  the  bill  of  exceptions  in  any  case  or  going 
out  of  our  way  to  discover  that  which  has  not  been  called  to 
our  attention  by  counsel  with  respect  to  a  deficiency  of  the  show- 
ing by  a  bill  of  exceptions  of  all  the  evidence  so  as  to  enable 
us  to  weigh  the  evidence.  But  in  this  case  notice  was  neces- 
sarily directed  to  this  deficiency  by  our  attention  having  been 
called  by  counsel  to  the  question  of  the  validity  of  the  tender. 
We  looked  for  the  certificate  of  stock;  finding  that  there  was 
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none  attached,  we  looked  for  all  the  allegations  of  the  bill  in 
regard  to  it,  in  order  that  we  might  examine  and  see  whether  or 
not  it  was  properly  endorsed  so  as  to  amount  to  a  proper  tender. 
So  that  the  defect  that  we  found  in  the  bill  of  exceptions  can 
hardly  be  said  to  be  one  which  we  have  called  attention  to  of  our 
own  motion,  but  rather  a  defect  which  the  things  which  were 
called  to  our  attention  in  argument  necessarily  brought  to  our 
consideration. 

Winch,  J. 

We  do  not  know  that  this  certificate  is  the  certificate  that  was 
deposited  with  the  clerk.  There  is  not  a  mark  of  any  kind  on 
it  to  indicate  anything  of  that  kind.  How  many  certificates 
Monger  had  we  don't  know.  This  is  found  in  the  files,  as  all 
papers  deposited  with  the  clerk  are  found. 

Where  it  came  from  we  don't  know;  we  found  it  between  two 
pages  in  the  bill  of  exceptions.  It  is  not  a  certificate  properly 
marked  and  identified  as  the  bill  shows  the  one  to  be  considered 
a  part,  is  marked  and  identified. 
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DELAY  AND  DEFECTS  IN  EXECUTION  OF  CONTRACT. 

Circuit  Court  of  Cuyahoga  County.  , 

John  Wagner  v.  The  American  Construction  Co. 

Decided,  November  15,  1909. 

Cross-petition — Evidence — Proof  of  Circumstances  From  Which  Infer- 
ence May  he  Drawn  Either  Way — Directing  Verdict. 

In  an  action  on  a  contract  for  building  a  break-water  for  the  protection 
of  the  shore  of  land  on  Lake  Erie,  where  the  defendant  by  cross- 
petition  claims  damages  by  reason  of  dilatory  and  defective  work, 
it  is  not  error  to  dismiss  said  cross-petition  for  want  of  direct  evi- 
dence that  the  damage  to  his  land  was  caused  by  delay  or  defects  in 
the  construction  of  the  break-water,  when  the  evidence  only  shows 
circumstances  from  which  the  fact  that  such  damages  were  so 
occasioned  is  not  a  more  natural  inference  than  that  they  resulted 
from  some  other  cause. 

C.  J.  Benkoski,  for  plaintiff  in  error. 
Lauhscher  &  Kees,  contra.. 

Winch,  J. ;  Henry,  J.,  and  Marvin,  J.,  concur. 

The  American  Construction  Company,  defendant  in  error,  was 
plaintiif  below,  where  it  commenced  its  action  against  John 
Wagner,  for  the  contract  price  of  constructing  a  breakwater  in 
the  lake  opposite  his  premises.  Wagner  by  answer  and  cross- 
petition  alleged  that  the  construction  was  both  dilatory  and  de- 
fective, whereby  his  land  along  the#  lake  front  was  caused  to 
settle,  from  the  beating  of  the  waves  on  the  shore. 
•  At  the  close  of  his  evidence  in  support  of  the  cross-petition, 
the  court  granted  the  company's  motion  to  withdraw  the  same 
from  the  jury  and  to  direct  a  verdict  in  its  favor  upon  the  de- 
fendant's prayer  for  affirmative  relief.  This  action  of  the  court, 
which  is  the  only  error  urged  here,  was  taken  upon  the  theory 
that  the  defendant  had  failed  to  show  that  the  damage  to  his 
land  was  caused  by  the  alleged  delay  or  defects  in  the  construc- 
tion of  the  breakwater. 
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At  the  close  of  all  the  evidence  the  question  was  submitted 
to  the  jury  whether  or  not  the  defendant  was  entitled  to  recoup 
any  part  of  the  contract  price'  by  reason  of  the  alleged  delay  and 
defects  in  the  construction  of  the  breakwater;  but  the  jury  re- 
turned a  verdict  for  the  plaintiff,  for  the  full  amount  of  the 
agreed  price  as  claimed  by  it.  It  thus  appears  that  the  jury 
found  that  the  structure  itself  was  not  diminished  in  value  by 
reason  of  any  fault  of  the  plaintiff  below  in  these  respects. 
While  this  is  perhaps  not  quite  conclusive  of  the  grounds  on 
which  the  claim  of  the  cross-petition  is  founded,  still  it  is  diffi- 
cult to  see  what  delay  or  defect  might,  consistently  with  this 
verdict,  exist  in  the  construction  of  the  breakwater  that,  without 
impairing  its  value  as  such  to  Wagner,  could  nevertheless  cause 
damage  to  his  land. 

The  president  of  the  company  testified,  at  page  69  of  the  bill 
of  exceptions,  ''that  this  breakwater  was  to  be  constructed  for 
the  protection  of  Mr.  Wagner's  premises."  That,  of  course, 
was  within  the  contemplation  of  both  parties.  But  whether  it 
could  be  made  effectual  to  that  end  nowhere  expressly  appears. 
True,  Mr.  Wagner  testifies  at  pages  413  and  414,  that  upon  ex- 
amination of  the  bank,  along  this  lake  front,  in  the  spring  fol- 
lowing the  completion  of  the  breakwater,  he  **  found,  down  be- 
low, it  was  all  worked  out  by  lake  waves,*'  and  that  it  was 
undermined  for  ''about  seven  or  eight  feet,''  right  underneath, 
and  "the  lake  had  worked  down  that  way  by  waves,  little  by 
little."  But  he  further  testifies,  at  pages  449  and  450,  that,  prior 
to  the  construction  of  this  breakwater,  he  had  tried  to  prevent 
such  erosion  by  putting  a  row  of  large  concrete  blocks  in  the 
water  all  along  his  lake  front.  These,  he  says,  were  "put  there 
for  the  purpose  of  a  breakwater  and  they  didn't  work.  After 
I  had  them  there,  they  was  no  good;  that's  the  reason  why  I 
got  this  breakwater  constructed.     They  were  no  good." 

There  is  no  direct  evidence  in  the  record  to  show  that  the  new 
breakwater,  however  perfectly  constructed  according  to  the 
terms  of  the  contract,  would  have  been  any  more  effectual  than 
the  old  one,- to  prevent  the  damage  from  which  he  was  suffering. 
This  was  left  entirely  to  inference.     It  may  perhaps  be  a  natural 
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inference  that  a  proper  breakwater  would  have  prevented  the 
waves  from  beating  against  the  shore.  But  another  and  deeper 
cause  of  such  difficulty  appears  from  the  testimony  at  pages 
486  and  487,  of  John  Hogg,  foreman  at  Gordon  park  for  twenty- 
seven  years,  who  says  that  he  has  known  thirty-five  foot  piling 
(which  is  much  longer  than  any  furnished  by  Wagner  for  this 
job)  to  be  driven  '*to  within  four  feet  of  the  water  at  night, 
and  in  the  morning  they  were  up  about  fifteen  feet  in  the  air. 
They  came  up  in  the  night  after  being  driven."  This  he  says 
is  apt  to  occur  at  irregular  intervals  where  so-called  liver  quick- 
sand underlies  the  land  and  water  along  the  lake  front. 

E.  B.  Wicks,  who  afterwards  repaired  Wagner's  breakwater 
with  piling  33  or  35  feet  long,  testifies  at  page  476  that  he  drove 
piling  and  they  drove  down  soft,  and  back  further  they  drove 
down  hard  through  that  gap  there,  there  seemed  to  be  a  soft 
hole  there,  they  went  down  easy,  and  we  had  to  hit  with  hammer 
light  or  they  would  go  down  too  low. ' ' 

It  appears,  moreover,  from  the  testimony  of  the  witness  Imhoflf 
at  page  246,  that  there  was  a  break  in  the  water  pipe  near  Wag- 
ner's property  sufficient  to  soften  the  ground  there,  about  the 
time  his  bank  subsided. 

It  is  not,  of  course,  for  the  court  to  weigh  conflicting  evidence 
in  determining  whether  the  direction  of  a  verdict  against  the 
party  holding  the  affirmative  of  an  issue  is  proper.  But  that 
is  not  the  rule  to  apply  to  this  evidence.  In  L.  8.  &  M.  8.  Ry.  Co. 
V.  Andrews^  Admr.^  58  Ohio  St.,  426,  the  syllabus  reads: 

*'In  the  absence  of  direct  evidence  in  its  support  an  allega- 
tion that  one  sustained  injuries  by  reason  of  the  negligence  of 
the  defendant  is  not  sustained  by  proof  of  circumstances  from 
which  the  fact  that  his  injuries  were  so  sustained  is  not  a  more 
natural  inference  than  any  other." 

There  the  court  held  that  *  *  a  verdict  for  the  defendant  should 
have  been  directed  as  requested." 

So  here  we  hold  that,  for  wan{  of  direct  evidence  that  the 
damage  to  Wagner's  land  was  caused  by  delay  of  defects  in  the 
construction  of  his  breakwater,  the  proof  of  circumstances  from 
which  the  fact  that  such  damages  were  so  occasioned  is  not  a 
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more  natural  inference  than  that  they  resulted  from  some  other 
cause,  does  not  make  a  case  for  the  jury.  We  think,  though  not 
without  some  hesitation  that  the  verdict  for  plaintiff  on  the 
defendant's  cross-petition  was  properly  directed,  and  the  judg- 
ment is  aflSrmed. 


DAMAGE  TO  A  STREET  EMBANKMENT  FROM  THE  SHUTTING 

IN  OF  FLOOD  WATER* 

Court  of  Appeals  for  Hamilton  County. 

The  City  of  Cincinnati  v.  The  Baltimore  &  Ohio  South- 
western  Railroad   Company   and   The   Cincinnati, 
New    Orleans    &    Texas    Pacific    Railway 

Company. 

Decided,  July  19,  1913. 

Negligence  in  the  Impounding  of  Flood  Waters — lAahiUty  for  Result- 
ing Damage  as  Between  Municipality  and  Railway. 

A  municipality  which  has  failed  to  provide  for  the  safety  of  its  em- 
bankment by  constructing  culverts  under  it  for  the  purpose  of 
draining  the  interior  basin  of  flood  waters,  and  thus  equalizing  the 
pressure  of  same  with  that  of  such  waters  in  the  exterior  basin  can 
not  shift  the  liability  for  damage  resulting  from  a  break  in  the  em- 
bankment during  flood  time  by  claiming  that  the  break  was  due  to 
the  failure  of  a  railroad  company,  whose  fill  formed  one  side  of  the 
basin,  to  provide  openings  which  would  have  permitted  the  water 
which  accumulated  in  the  basin  to  have  escaped  to  the  other  side 
and  thus  equalize  the  pressure. 

Alfred  Bettman,  Solicitor  of  Cincinnati,  Coleman  Avery,  As- 
sistant Solicitor,  and  Constant  Southworth,  for  plaintiff  in  error. 

Edward  Barton,  for  the  B.  &  0.  S.  W.  R.  R.  Co.,  and  Harnion, 
Colston,  Goldsmith  &  Eoadley,  for  the  C.  N.  0.  &  T.  P.  Ry.  Co. 
and  the  B.  &  0.  S.  W.  R.  R.  Co. 

Jones,  0.  B.,  J. ;  Swing,  J.,  and  Jones,  E.  H.  ,  J. ,  concur. 

The  action  below  was  for  damages  caused  to  the  city  by  the 
destruction  of  a  part  of  the  embankment  upon  which  Eighth 
street  has  been  constructed  and  also  the  consequent  destruction 
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of  a  part  of  the  viaduct  upon  said  street  and  embankment  which 
were  caused  by  a  flood  in  the  Ohio  river,  in  March,  1907. 

The  claim  of  the  city  is  based  upon  the  proposition  that  the 
law  imposed  a  duty  upon  the  two  defendant  railroads  to  pro- 
vide a  passage  for  flood  waters  through  or  under  their  embank- 
ment, in  order  to  keep  the  flood  water  east  of  said  embank- 
ment and  south  of  Eighth  street  at  an  equal  height  and  pressure 
with  the  water  east  of  said  embankment  and  north  of  Eighth 
street.  The  specific  claim  is  made  that  a  small  culvert  about 
four  feet  in  diameter,  which  had  been  constructed  under  said 
railroad  embankment  at  the  time  it  was  built,  should  have  been 
kept  open  to  permit  the  free  passage  of  this  flood  water. 

It  appears  from  the  evidence  that  the  embankment  upon  which 
the  defendant  railroads  are  now  built  and  operated  was  origi- 
nally filled  by  the  predecessors  in  title  of  said  B.  &  0.  South- 
western Railway  Company  in  1870  and  1871.  When  this  rail- 
road embankment  was  constructed  over  the  low  land  known  as 
Millcreek  bottoms,  the  stream  called  Millcreek  was  so  straight- 
ened as  to  be  thrown  west  of  said  embankment,  which  practi- 
cally ran  north  and  south,  and  for  the  purpose  of  affording 
drainage  into  that  stream  as  so  re-located,  and  probably  for 
the  further  purpose  of  permitting  flood  waters  to  pass  through, 
four  culverts  were  constructed  through  said  embankment  be- 
tween the  C,  H.  &  D.  railroad  on  the  south,  and  Harrison  ave- 
nue on  the  north,  and  there  was  also  an  opening  under  said 
railroad  at  what  was  called  Gest  street,  for  the  passage  of  the 
street  thereunder.  About  two  years  after  said  railroad  embank- 
ment was  constructed  the  city  built  Eighth  street,  filling  an 
embankment  for  same  up  to  the  grade  of  said  railroad  so  that 
they  crossed  on  grade.  In  making  said  fill  there  were  no  cul- 
verts or  passage-ways  made  through  this  embankment,  which 
was  a  solid  fill  from  ]Millcreek  east  to  the  higher  lands  of  the  city. 
The  filling  of  Eighth  street  in  this  way  divided  the  basin  lying 
east  of  said  railroad  embankment  into  two  parts — that  lying 
north  of  Eighth  street  being  accessible  to  the  flood  waters  of  the 
Ohio  through  the  three  largest  culverts  that  had  been  con- 
structed under  the  railroad  embankment,  while  the  basin  lying 
south  of  Eighth  street  had  no  passage-way  through  the  rail- 


COURT  OP  APPEALS.  189 

1913.]  Hamilton  County. 


road  embankment  for  either  drainage  water  or  flood  water  ex- 
cept the  four-foot  culvert  previously  spoken  of,  and  which  cul- 
vert it  appears  from  the  record  was  constructed  by  order  of  the 
engineer  in  charge  of  the  building  of  said  railroad  embankment, 
primarily  for  the  purpose  of  draining  certain  lands  then  used 
for  brickyard  purposes. 

The  defendant,  the  C,  N.  0.  &  T.  P.  Railway  Company,  is 
the  lessee  of  the  Cincinnati  Southern  Railway,  which  is  owned 
by  the  city  of  Cincinnati,  and  for  its  use  a  strip  of  land  was 
acquired  by  the  city  along  the  east  side  of  the  original  fill  of 
the  B.  &  O.  S.  W.  Railway,  and  was  filled  wide  enough  to  ac- 
commodate two  tracks,  to  the  same  grade  as  that  of  the  exist- 
ing railroad,  and  the  culvert  complained  of  was  extended  through 
this  additional  fill.  There  is  some  dispute  in  the  record  as  to 
just  how  and  to  what  extent  this  culvert  had  become  clogged 
up  and  at  which  end  the  obstructions  occurred. 

The  real  question  in  the  case,  therefore,  seems  to  be  whether 
or  not  it  was  the  duty  of  the  defendant  railroads  to  keep 
open  a  passage-way  to  the  south  basin  for  the  flood  waters. 
Under  the  facts  of  the  case  the  court  is  of  the  opinion  that  no 
such  duty  existed  as  against  the  defendants.  It  was  the  act  of 
the  city  in  building  the  earthen  embankment  on  Eighth  street 
which  cut  off  the  south  part  of  the  basin  lying  east  of  the  railroad 
embankment  from  the  main  culverts  which  had  been  left  through 
the  railroad  embankment  lying  north  of  Eighth  street  and  pre- 
vented said  culverts  from  performing  their  function  of  admitting 
flood  waters  to  the  entire  basin,  and  it  was  not  within  the  power 
of  the  city  to  insist  that  the  small  culvert  which  had  been  con- 
structed primarily  for  drainage  purposes  should  be  so  opened 
and  maintained  as  to  operate  in  place  of  the  larger  culverts 
whose  operation  had  been  by  its  act  rendered  of  no  avail  so  far 
as  the  south  basin  was  concerned.  And  if  it  was  necessary  for 
the  safety  and  maintenance  of  the  city's  embankment  at  Eighth 
street  to  have  the  flood  waters  equalized  on  each  of  its  sides  this 
could  have  been  accomplished  by  the  construction  of  one  or  more 
culverts  through  the  Eighth  street  embankment,  and  as  the 
record  shows,  the  expense  of  such  construction  would  have  been 
very  slight.    The  city,  by  its  failure  to  construct  such  passage- 
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way  for  water  under  its  own  fill  so  built  after  the  railroad  em- 
bankment, eould  not  create  a  new  use  for  the  small  drainage 
culvert,  or  require  the  railroads  to  maintain  a  culvert  for  the 
purpose  of  flooding  the  area  of  the  south  basin  which  had  thus 
been  cut  oflf  by  its  embankment  from  the  culverts  originally 
constructed  for  such  purpose. 

This  being  the  view  of  the  court  as  to  the  law,  under  the  facts 
of  the  case  it  hardly  becomes  necessary  to  review  the  elaborate 
arguments,  both  oral  and  by  printed  brief,  submitted  by  dis- 
tinguished counsel  upon  the  many  interesting  questions  dis- 
cussed therein,  in  order  to  take  up  in  detail  the  many  errors 
claimed  on  behalf  of  plaintiff  in  error.  Appropriate  to  his 
situation  is  the  language  used  by  Davis,  J.,  in  McLemore  v. 
Louisiana  State  Bank,  91  U.  S.,  at  page  28: 

**It  is  unnecessary  to  consider  whether  in  all  respects  the 
charge  of  the  circuit  court  to  the  jury  was  correct,  because  the  rec- 
ord shows  the  case  of  the  plaintiff  to  be  so  fatally  defective,  that 
the  judgment  would  not  be  reversed  for  instructions,  however 
erroneous."  In  which  case  he  cites:  Brobst  v.  Brock,  10  Wall., 
519,  at  525 ;  Decatur  Bank  v.  St,  Louis  Bank,  21  Wall.,  301. 

The  case  was  carefully  tried  and  submitted  to  a  jury  under  a 
full,  fair  and  careful  charge  given  by  the  trial  judge.  Under 
Section  11364,  General  Code,  this  court  finds  that  substantial 
justice  has.  been  done  by  the  decision  of  the  court  below,  and  that 
no  errors  appear  in  the  record  prejudicial  to  the  plaintiff  in 
error. 

Judgment  is  therefore  aflBrmed. 
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LIABILITY  WOK  LEASED  MACHlNEItY  DESTROYED  BY  riRE. 

Court  of  Appeals  for  Columbiana  County. 

Meek  &  McClure  v.  Gealy  &  Andrews. 

Decided,  March  Term.  1913. 

Bailment — Leased  Machinery  Destroyed  by  Fire — Construction  of  Con- 
tract to  Return  It  in  Oood  Condition. 

An  agreement  in  a  lease  of  a  stave  mill  that  the  lessee  will,  at  the 
termination  of  the  lease,  return  the  mill  in  as  reasonably  good  con- 
dition as  when  taken  away,  does  not  make  the  lessee  liable  in  dam- 
ages for  the  value  of  the  mill,  if  it  is  destroyed  by  fire  without  his 
fault. 

E.  i.  Lyon  and  BUUngsley,  Clark  &  Moore,  for  plaintiffs  in 
error. 
C.  C.  Connelly  contra. 

Pollock,  J.;  Norris,  J.,  and  I^Ietcalpe,  J.,  concur. 

The  defendants  in  error  were  plaintiffs  in  the  court  of  common 
pleas  in  this  county,  in  an  action  to  recover  on  account  for 
staves  sold  and  delivered  by  them  to  the  defendant  below, 
the  plaintiffs  in  error  herein,  in  the  sum  of  $1,171.27.  To  this 
cause  of  action  the  defendants  below,  now  the  plaintiffs  in  error, 
filed  an  answer  admitting  part-  of  this  indebtedness,  but  denying 
the  balance  of  the  account. 

They  further  filed  a  cross-petition  in  which  they  claimed 
that  on  November  16th,  1910,  the  plaintiffs  below  hired  from 
the  defendants  below  a  stave  mill,  on  condition  that  they  pay 
therefor  a  monthly  rental  of  ten  dollars.  They  said  that  plaint- 
iffs agreed  to  keep  up  all  the  wear  and  tear  of  said  machinery, 
and  at  the  conclusion  of  their  term  of  rental,  the  machinery  was 
to  be  delivered  to  defendants  below  in  as  reasonably  good  con- 
dition as  when  taken  away;  that  plaintiffs  below  were  to  have 
an  opportunity  to  purchase  this  machine  at  any  time  within 
nine  months  from  the  date  of  the  agreeement,  paying  therefor 
$950.  They  then  say  that  plaintiffs  refused  and  neglected  to 
deliver  the  machinery  in  as  reasonably  good  condition  as  when 
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said  agreemeDt  was  entered  into,  and  they  ask  damages  in  the 
Num  of  $950. 

To  this  cross-petition  the  plaintiffs  below  filed  an  answer  in 
which  they  admitted  entering  into  this  written  agreement  of 
lease,  but  alleged  that  the  machinery  while  in  their  possession, 
and  without  any  fault  on  their  part,  was  partially  destroyed  by 
fire,  and  that  they  delivered  to  defendants  below  the  remainder 
of  the  machinery  which  was  not  destroyed  at'  the  time  of  the 
fire. 

The  only  error  complained  of  in  this  case  arises  from  the 
issues  joined  between  the  cross-petition  and  the  answer  thereto, 
of  the  plaintiffs  below. 

The  evidence  in  this  case  shows  that  the  parties  entered  into 
a  written  contract  of  lease  for  a  stave  mill.  The  only  part  of 
this  contract  which  is  necessary  to  a  determination  of  this  issue 
is  that  part  reading  as  follows,  **  Second  parties  agree  to  keep 
up  all  the  wear  and  tear  of  said  machinery.  At  the  conclusion 
of  this  lease  machinery  to  be  delivered  to  parties  of  the  first 
part  in  as  reasonably  good  condition  as  when  taken  away." 

During  the  life  of  this  lease  the  mill  was  almost  totally  de- 
stroyed by  fire ;  that  the  fire  occurred  without  any  fault  on  the 
part  of  the  plaintiffs  below,  and  that  they  delivered  back  to  the 
defendants  below  the  property  leased  that  was  not  destroyed. 

The  verdict  and  judgment  on  the  issue  thus  joined  between  the 
cross-petition  and  the  answer  was  in  favor  of  the  plaintiffs 
below,  and  for  that  reason  the  plaintiffs  in  this  court  are  prose- 
cuting error,  claiming  that  the  defendants  in  error  by  their  con- 
tract bound  themselves  absolutely  to  return  the  property  leased, 
and  that  when  they  failed  they  were  required  to  respond  in 
damages,  regardless  of  the  reason  for  the  failure. 

The  legal  relation  existing  between  the  parties  by  virtue  of  this 
contract,  in  regard  to  the  care  and  return  of  the  property,  was 
that  of  bailor  and  bailee  for  their  mutual  benefit.  In  the  ab- 
sence of  a  contract  the  common  law  duties  of  a  bailee  require  him 
to  exercise  ordinary  care  in  the  preservation  of  the  property 
which  is  the  subject-matter  of  the  bailment,  and  upon  the  ter- 
mination of  the  bailment,  to  return  the  property  to  the  bailor, 


COURT  OF  APPEALS.  148 


1913.]  Columbiana  County. 


or  otherwise  account  for  the  property  according  to  the  contract, 
and  he  is  not  liable  for  damages  to  the  bailor  for  the  destruction 
of  the  property  which  does  not  occur  by  reason  of  the  want  of 
ordinary  care  on  his  part ;  but  the  parties  are  permitted  to  make 
their  own  contract,  and  the  bailee  may  enlarge  his  liabilities  by 
the  contract  until  he  becomes  the  absolute  insurer  of  the  prop- 
erty against  any  damage  or  loss  that  may  occur  from  any  source. 

It  is  not  to  be  presumed  that  the  bailee  has  become  liable  for 
the  property  beyond  his  common  law  liability,  for  this  can  only 
arise  by  his  express  or  implied  contract.  So  much  depends  upon 
the  terms  of  the  particular  contract  and  the  subject-matter  to 
which  it  has  been  applied,  that  it  is  hard  to  deduce  any  abso- 
lute rule  from  the  reported  cases  which  will  determine  when  the 
bailee's  liability  extends  beyond  that  of  ordinary  care,  and  he 
becomes  an  insurer  of  the  property,  but  when  the  language  of 
the  contract  does  not  require  more  of  him  than  would  be  implied 
by  law  under  like  facts,  the  bailee's  liability  is  not  increased 
by  reason  of  his  having  contracted  to  do  what  the  law  would 
require  of  him  in  the  absence  of  this  provision  of  his  contract. 
Lake  Michigan  Car  Transportation  Company  v.  Crosby,  107 
Federal,  723 ;  Fairmount  Coal  Company  v.  Jo7ies  <&  Adams,  67 
C.  C.  A.,  265  (134  Federal,  711) ;  Seevers  v.  Gable,  94th  Iowa, 
75  (62d  N.  W.,  669) ;  Young  v.  Leary,  135  N.  Y.,  569  (32d  N. 
E.,  607) ;  Standard  Brewing  Company  v.  Bemis  <fe  Curtis  Malt- 
ing Company,  171  Ills.,  602  (49th  N.  E.,  507). 

Further  citations  might  be  given,  but  we  think  these  and  the 
authorities  referred  to  in  them  will  suflSce. 

It  would  not  be  correct  to  say  that  the  authorities  uniformly 
follow  this  rule-  Plaintiffs  in  error  have  called  our  attention 
to  a  number  of  cases,  and  others  might  be  referred  to,  holding 
that  where  the  bailee  binds  himself  by  contract  to  do  what  the 
law  in  the  absence  of  the  contract  would  infer,  he  is  bound  to 
perform  his  contract.  But  we  think  an  examination  of  this  class 
of  cases  will  show,  with  few  exceptions,  that  the  bailee  was 
liable  for  other  reasons ;  either  that  by  the  terms  of  his  contract 
he  had  bound  himself  beyond  the  common  law  liability,  or  the 
facts  showed  that  the  loss  occurred  by  reason  of  his  not  having 
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used  the  care  required  of  him.  Neither  of  these  appear  in  the 
case  now  before  the  court.  The  evidence  shows  that  the  stave 
mill  was  destroyed  by  fire  without  fault  on  the  part  of  the 
plaintiffs  below,  and  the  parties  had  contracted  that  at  the  con- 
clusion of  the  lease  the  machinery  was  to  be  delivered  to  the 
plaintiflEs  in  error  in  as  reasonably  good  condition  as  when  taken 
away.  The  language  of  this  contract  requires  of  the  defendants 
in  error  just  what  the  law  would  have  required  in  the  absence  of 
this  provision  of  the  contract.  A  fair  construction  of  this  con- 
tract does  not  imply  an  absolute  promise  to  return  the  property, 
but  that  the  parties  had  in  contemplation  the  continued  existence 
of  the  property  until  the  end  of  the  lease,  and  that  at  that  time 
it  should  be  returned  to  the  plaintiffs  in  error.  The  property 
at  that  time,  without  the  fault  of  the  bailee,  was  not  in  ex- 
istence, and  he  should  be  held  to  no  greater  liability  than  he 
would  have  been  in  the  absence  of  this  contract. 

For  these  reasons  the  judgment  of  the  court  below  is  afiSrmed. 


ELECTION  BETWEEN  REMEDIES. 

Court  of  Appeals  for  Hamilton  County. 

Sam  Lee  et  al  v.  Joseph  S.  Thoma. 

Decided,  July  1,  1913. 

« 

Specific  Performance — Election  to  Prosecute  an  Action  for — Constitutes 
a  Defense  to  an  Action  for  Damages, 

An  action  for  specific  performance  is  a  bar  to  a  subsequent  action  for 
damages  alleged  to  have  been  sustained  through  failure  of  the  de- 
fendant to  carry  out  the  contract  which  forms  the  basis  of  the 
first  suit. 

Thorndyke  &  Capelle^  for  plaintiffs  in  error. 
W.  A.  Hicks,  Jas.  E,  Jordan  and  Worthington  <fe  Strong, 
contra. 

Jones,  O.  B.,  J. ;  Swing,  J.,  and  Jones,  E.  H.,  J.,  concur. 

The  action  below  was  brought  by  plaintiff  to  recover  damages 
for  failure  to  carry  out  a  contract  to  lease  certain  premises  at 
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514  Vine  street  together  with  an  entrance,  same  to  be  used  for  a 
chop  suey  restaurant,  the  term  of  the  lease  to  be  four  years. 
Plaintiffis  took  possession  after  making  the  contract,  and  occupied 
said  premises  for  a  few  months.  Defendant  made  changes  in 
the  entrance  and  stairway  to  which  plaintiffis  objected  and 
finally  moved  out  of  the  premises  and  filed  suit  in  the  court  of 
common  pleas  on  June  15,  1911,  in  case  No.  148116,  to  compel 
the  specific  performance  by  the  defendant  of  his  contract  for 
the  execution  of  a  lease  for  four  years  under  the  conditions 
prescribed  in  the  contract.  On  December  4,  1911,  this  suit  was 
dismissed  without  prejudice  at  plaintiffs'  costs. 

In  the  meantime,  on  August  22,  1911,  plaintiffs  filed  a  suit  in 
an  action  for  damages  suffered  during  the  period  of  plaintiffs' 
occupancy  against  defendant  for  failure  to  carry  out  the  same 
contract,  which  is  the  suit  now  under  review. 

In  this  case  below  an  answer  was  field  practically  admitting 
the  making  of  the  contract  and  its  performance  by  the  defend- 
ant, and  as  a  fourth  defense  set  up  the  suit  brought  in  action  No. 
148116  of  the  court  of  common  pleas  for  specific  performance 
of  this  contract,  and  claiming  ^'that  in  filing  said  suit  plaintiffs 
thereby  elected  to  pursue  their  remedy  of  specific  performance 
for  the  alleged  failure  of  this  defendant  to  comply  with  the  pro- 
visions of  said  contract,  and  by  such  election  are  barred  from 
prosecuting  this  action  for  damages." 

To  this  defense  plaintiff  demurred,  which  demurrer  was  over- 
ruled by  the  court,  and  plaintiff  rely  upon  the  error  of*  the 
court  below  in  overruling  such  demurrer. 

In  the  opinion  of  this  court  the  demurrer  to  the  fourth  defense 
was  properly  overruled.  Plaintiffs  elected  in  filing  their  first 
suit  to  compel  specific  performance,  and  having  made  their 
election  they  must  rely  upon  that,  and  can  not  now  abandon 
that  suit  or  bring  an  action  for  damages  for  breach  of  the  same 
contract.  Zutterling  v.  Drake,  10  C.C.(N.S.),  167;  7  Ency. 
of  Pleading  and  Prac,  364. 

Judgment  below  is  therefore  affirmed. 
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TITL£  TO  TH£  BORROW  PITS  ADJACENT  TO  TH£  LICiONG 

RESERVOIR. 

Court  of  Appeals  for  Licking  County. 

Isaac  Jones  v.  Wm.  P.  Myers;  and  Isaac  Jones  v.  James  T. 

Haynbs. 

Decided,  1913. 

Title  to  Lands  Issued  by  the  United  States  may  he  Inquired  into — 
Adverse  Possession  can  not  he  Claimed  against  the  State — Failure 
of  Title  in  Lessees  of  the  State — Canal  Lands  and  Those  Adjacent 
Thereto, 

Admitting  that  certain  depressions  adjacent  to  the  embankment  sur- 
rounding a  canal  reservoir  are  borrow  pits  from  which  earth  was 
taken  in  constructing  the  embankment,  the  act  of  the  state  in  so 
excavating  and  removing  the  earth,  or  in  subsequently  tiling  the 
depressions  in  order  to  drain  them  of  water  seeping  out  of  the 
reservoir,  did  not  amount  to  an  appropriation  of  the  land  fr<Hn 
which  earth  was  thus  removed;  and  in  the  absence  of  any 
evidence  that  title  to  these  pits  was  acquired  by  the  state  by 
selection,  under  the  act  of  Congress  of  May  24,  1828,  a  lease  of 
such  lands  by  the  state  is  void  as  against  the  title  of  one  holding 
by  a  direct  line  of  mesne  conveyances  to  himself  from  the  United 
States  under  a  patent  issued  in  1843. 

Kibler  &  Kibler,  for  plaintiffs. 
Flory  i&  Flory,  contra. 

Powell,  J.;  Shields,  J.,  concurs;  Voorhebs,  J.,  not  sitting. 

These  two  eases  came  into  this  court  by  appeal,  and  are  sub- 
mitted together,  being  identical  in  the  issues  presented,  both  of 
fact  and  of  law.  The  plaintiff  seeks  to  have  his  title  and  pos- 
session quieted  to  a  tract  of  land  described  in  his  petition;  the 
defendant  Myers  claims  the  right  of  possession  to  the  west  half, 
and  the  defendant  Haynes  to  the  east  half  of  the  same  land,  and 
both  ask  that  their  title  to  the  same  be  quieted  as  against  the 
plaintiff  or  those  claiming  under  him.  Plaintiff's  right  is  the 
same  in  each  case,  and  the  defendant's  separate  rights  are  ac- 
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quired  from  the  same  source  and  by  the  same  instrument  of 
lease. 

Plaintiff  claims  title  to  the  land  described  in  the  petition,  un- 
der a  patent  from  the  general  government  issued  April  10,  1843, 
and  by  a  direct  line  of  mesne  conveyances  from  the  United 
States  to  himself.  The  land  described  in  the  patent  is  the  N.  W. 
1/4  of  the  S.  W.  14  of  S.  13,  T.  17,  and  R.  18,  refugee  land  con- 
taining a  fraction  over  forty-three  acres.  Across  this  tract  and 
running  in  a  northeasterly  and  southwesterly  direction  is  the 
northwestern  embankment  of  the  Licking  reservoir,  now  called 
Buckeye  lake,  so  that  the  southeastern  part  of  the  said  forty- 
three  acre  tract  is  covered  by  the  bank  and  the  waters  of  the 
lake;  the  part  of  said  tract  not  covered  by  the  lake  is  owned 
and  occupied  by  the  plaintiff,  Isaac  Jones,  and  has  been  so 
owned  and  occupied  by  him  since  1879.  No  question  is  made 
by  any  of  the  parties  to  this  suit  as  to  the  title  of  so  much  of 
said  tract  as  is  covered  by  the  waters  of  the  lake  or  the  said  em- 
bankment. This  title  is  conceded  to  be  in  the  state  of  Ohio  by 
lapse  of  time  and  adverse  possession  as  against  parties  holding 
under  the  patent  from  the  government.  But  adjoining  the  em- 
bankment on  the  northwest  side  are  what  is  known  as  ''borrow 
pits"  or  places  from  which  the  earth  has  apparently  been  re- 
moved for  the  purpose  of  constructing  the  said  embankment, 
which  is  an  artificial  bank  built  to  retain  the  waters  of  the  lake 
above  the  level  of  the  lands  on  that  side,  thereby  creating  low 
places  adjoining  the  outer  edge  of  said  embankment  the  entire 
length  of  so  much  thereof  as  lies  on  plaintiff's  said  lands.  These 
low  places  thus  made  vary  in  width  from  a  point  at  or  near  the 
eastern  end  up  to  one  hundred  and  fifty  feet  and  are  estimated 
at  an  average  of  one  hundred  to  one  hundred  and  twenty-five 
feet  in  width  along  the  entire  embankment  on  plaintiff's  said 
land.  It  is  this  line  of  borrow  pits  along  the  northwesterly 
side  of  Buckeye  lake  across  the  lands  of  plaintiff  that  is  involved 
in  this  action,  plaintiff  claiming  title  under  a  patent  from  the 
government  supplemented  by  actual  possession  of  the  premises 
by  him  from  1879  up  until  the  present  time,  and  the  defendants 
claiming  the  right  of  possession  by  lease  from  the  state  of  Ohio, 
which  claims  title  to  said  borrow  pits  either  by  virtue  of  the 
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act  of  Congress  of  May  24,  1828,  granting  five  hundred  thousand 
acres  of  land  to  the  state  of  Ohio  for  the  purpose  of  assisting 
in  the  construction  of  the  canal  system  of  the  state,  or  by  ap- 
propriation under  the  act  of  the  Legislature  of  Ohio  of  February 
4,  1825,  providing  for  the  construction  of  said  canal  system 
and  authorizing  the  appropriation  of  land  or  materials  for  that 
purpose.  The  evidence  shows  that  the  canal  system  was  com- 
pleted some  time  in  1832;  the  date  of  the  patent  for  the  lands 
described  is  April  10,  1843,  so  that  it  is  a  contest  between  two 
titles  emanating  from  the  government  as  to  which  conveys  the 
better  rights  to  the  premises  involved  in  this  action,  under  the 
respective  titles  thus  claimed.  Buckeye  lake,  formerly  Licking 
reservoir,  is  a  part  of  the  canal  system  of  Ohio,  and  although 
it  is  now  dedicated  as  a  public  park  for  the  benefit  of  the  citi- 
zens of  the  state,  it  was  originally  constructed  as  a  part  of 
that  system. 

The  common  source  of  title  to  all  lands  in  Ohio  is  the  general 
government  and  the  patent  issued  by  the  general  government  is 
usually  conclusive  as  to  the  title  under  it.  The  court  can,  how- 
ever, inquire  whether  or  not  such  title  is  in  conflict  with  any 
other  prior  legal  or  equitable  title  to  the  same  land.  The' state 
claims  to  own  these  lands  either  by  virtue  of  a  selection  of  the 
same  under  the  act  of  Congress,  or  by  an  appropriation  under 
the  statutes  of  Oh'o  providing  for  the  appropriation  of  lands  in 
the  construction  of  the  canal  system.  No  evidence  was  offered 
of  any  selection  of  this  particular  tract  of  land  ever  having  been 
made.  The  statute,  which  authorizes  such  selection,  provides 
that  the  same  shall  be  made  within  two  years  from  the  date 
thereof,  under  the  authority  and  by  the  direction  of  the  Gov- 
ernor of  the  state  of  Ohio,  and  that  when  such  selection  has  been 
made,  he  shall  report  the  same  to  the  land  office  of  the  district 
where  such  land  lies,  and  the  lands  so  selected  should  be  granted 
by  the  United  States  to  the  state  of  Ohio.  If  this  had  been  done 
so  as  to  show  a  transfer  of  title  under  this  statue  to  the  state  of 
Ohio,  there  ought  to  have  been  a  record  of  it,  and  since  no  such 
record  has  been  offered,  we  conclude  that  it  was  not  done  and 
that  the  state  did  not  acquire  title  to  these  lands  by  selection 
under  this  statute.     There  is  no  question  made  as  to  the  line  or 
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chain  of  title  from  the  patentee  under  the  patent  of  April  10, 
1843,  to  the  plaintiff.  His  title  is  good  provided  the  state  had 
not  acquired  a  prior  title  by  virtue  of  an  appropriation  under 
the  statute  of  February  4,  1825.  It  has  been  repeatedly  held 
in  Ohio  that  an  appropriation  under  this  statute  conveys  abso- 
lute title  in  fee  simple  to  the  state,  and  when  such  title  actually 
vests  in  the  state,  it  can  not  be  defeated  by  a  claim  of  adverse 
possession  or  by  lapse  of  time,  but  remains  in  the  state  until 
conveyed  away  by  virtue  of  some  duly  authori7ied  proceediiig. 

Claim  is  made  on  the  part  of  the  plaintiff  that  by  reason  of 
the  continued  use  and  possession  of  these  borrow  pits  by  the 
plaintiff,  his  title  would  become  complete  as  against  the  state  by 
adverse  possession.  This  position  is  not  tenable,  as  adverse 
possession  does  not  run  against  the  state.  Plaintiff's  posses- 
sion of  these  borrow  pits  was  either  as  a  matter  of  right  under 
his  title  from  the  government,  or  by  sufferance  of  the  state  of 
Ohio. 

The  claim  is  also  made  on  behalf  of  the  defendants  that  be- 
cause seepage  from  the  lake  through  the  embankment,  and  the 
over-flow,  at  times  of  high  water,  found  its  way  down  into  these 
borrow  pits,  and  that  afterwards  the  state  tiled  out  the  borrow 
pits  constituted  an  appropriation  of  the  same.  But  the  evidence 
does  not  show  that  these  borrow  pits  were  made  by  the  state 
with  the  intent  or  purpose  that  the  same  should  constitute  a  drain 
or  ditch  to  carry  off  such  seepage  and  over-flow  for  the  benefit 
of  the  lake  or  the  canal  system  of  Ohio.  The  seepage  and  the 
over-flow  from  the  lake  through  its  waste  weirs  found  its  way  to 
the  borrow  pits  simply  by  operation  of  the  natural  law  by  which 
water  runs  to  the  low  places  until  it  finds  its  level  and  did  not 
find  its  way  there  by  reason  of  any  construction  on  the  part  of 
the  state  in  such  a  way  as  to  constitute  drainage  for  such  seepage 
and  over-flow.  If  these  borrow  pits  had  been  constructed  by  the 
state  with  that  end  in  view  and  not  as  a  result  simply  of  exca- 
vating the  soil  for  other  purposes,  it  would  present  a  different 
question,  as  such  construction  might  then  have  been  considered 
as  an  appropriation  of  the  land  itself  for  the  benefit  of  the  canal 
system. 
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The  claim  is  also  made  by  the  plaintiff  that  no  such  appro- 
priation was  ever  had,  on  the  part  of  the  state,  of  the  lands  in 
controversy  as  would  carry  with  it  a  title  to  the  same ;  that  such 
appropriation  as  is  shown  here,  if  one  was  ever  made,  would 
convey  only  the  materials  taken  from  the  land  and  used  by  the 
state  in  the  construction  of  the  artificial  embankment  of  the 
reservoir  or  lake.  And  there  is  no  direct  evidence  in  the  case 
that  any  such  appropriation  was  ever  had.  It  is  true  that  the 
topography  of  the  land  supplies  an  inference  that  the  soil  that 
was  formerly  in  these  borrow  pits  was  taken  out  and  used  in 
the  construction  of  such  embankment,  but  no  witness  testifies  to 
this  as  a  fact. 

To  constitute  an  appropriation  within  the  meaning  of  the  law, 
the  thing  appropriated  must  be  taken  into  actual  ownership, 
possession  and  use.  To  appropriate  anything  for  the  canal  sys- 
tem, it  must  become  a  part  of  that  system. 

'^  Where  the  possession  and  use  of  lands  or  streams  in  the  con- 
struction of  the  Ohio  canal  system  were  merely  incidental,  con- 
structive or  indirect,  and  not  of  a  character  to  fairly  apprise 
both  the  officers  of  the  state  and  the  owners  of  the  lands,  that 
such  lands  or  streams  were  appropriated  and  used  in  the  con- 
struction of  the  canals,  no  fee  to  such  lands  or  streams  vested 
in  the  state."     61  0.  S.,  561. 

Again  it  will  be  remembered  that  if  any  appropriation  of 
these  lands  was  made  by  the  state  in  the  construction  of  the 
canal  system,  such  appropriation  was  made  while  the  title  to  said 
lands  was  still  in  the  general  government,  as  no  patent  was  ever 
issued  until  more  than  ten  years  after  such  canal  system  had 
been  completed. 

The  case  of  State  of  Ohio  v.  Fenn  et  al  is  authority  for  the 
proposition  that  appropriation  by  the  state  did  not  operate  on 
unpatented  lands  under  this  statute. 

**  Section  8  of  the  act  of  February  4,  1825,  the  substance  of 
which  was  an  appropriation  by  the  state  of  all  lands,  waters  and 
streams  taken  possession  of  by  the  canal  commissioners,  vesting 
the  fee  in  the  state,  did  not  operate  on  unpatented  United  States 
lands,  such  as  the  land  involved  in  this  case  was."  10th  N.P.(N. 
S.),325. 
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This  case  also  holds  that  as  against  the  general  government 
the  state  could  not  obtain  title  either  by  appropriation  under 
this  statute  or  by  lapse  of  time.  It  is  conceded,  however,  that 
as  against  a  patentee  the  state  could  acquire  title.  For  this 
reason,  no  claim  is  made  in  this  action  for  so  much  of  the  lands 
described  in  the  patent  as  is  inundated  by  the  waters  of  the 
lake  or  covert  d  by  the  embankmenf  built  to  retain  the  same. 
As  was  said  before,  there  is  no  direct  evidence  that  these  bor- 
row pits,  so-called,  were  made  by  the  state  in  obtaining  materials 
for  the  construction  of  the  embankment  of  the  lake;  but  ad- 
mitting that  such  was  the  case,  was  the  act  of  the  state  in  ex- 
cavating and  removing  the  soil  adjacent  to  such  embankment  an 
appropriation  of  the  lands  from  which  such  soil  was  removed 
so  as  to  vest  the  title  to  the  same  in  the  state  ?  This  court  is  of  the 
opinion  that  it  was  not;  that  the  appropriation  contemplated 
by  the  statutes  is  an  actual  appropriation  or  taking  possession 
of  the  land  itself  as  a  part  of  the  canal  system  and  that  removal 
of  soil  from  the  surface  of  the  lands  for  the  purpose  of  con- 
structing an  embankment,  and  for  no  other  purpose  is  no  more 
an  appropriation  of  the  fee  to  the  land  itself  than  if  such  land 
had  been  covered  with  stone  or  timber  and  the  same  had  been  re- 
moved by  the  state  for  use  in  the  construction  of  such  embank- 
ment. It  is  an  appropriation  of  the  material  used  and  of  that 
only.  This  was  authorized  by  the  terms  of  the  statutes  above 
referred  to. 

Finding  as  we  do  that  the  state  did  not  acquire  title  by  se- 
lection or,  at  least,  that  there  is  no  evidence  whatever  that  the 
title  to  these  lands  was  so  acquired,  and  that  the  state  was  with- 
out any  title  as  against  the  general  government,  we  think  that 
it  could  not  acquire  title  as  against  the  patentee  of  the  govern- 
ment, who  acquired  his  title  subsequently  to  such  appropriation, 
unless  there  would  be  a  new  act  of  possession  with  a  claim  of 
ownership  on  the  part  of  the  state  after  such  patent  had  been 
issued.  There  is  no  evidence  whatever  of  anything  of  this  kind, 
nor  is  any  claim  made  to  this  effect. 

To  recapitulate: 

1.  The  plaintiff  has  title  from  the  government  for  the  lands 
in  controversy  through  the  patent  issued  to  Jacob  Grove,  April 
10,  1843,  by  intermediate  conveyances  to  himself. 
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2.  There  is  no  evidence  that  the  state  acquired  title  to  these 
lands  by  selection  under  the  act  of  Congress,  of  May  24, 1828. 

3.  If  the  state  acquired  title  by  appropriation  under  the  act 
of  the  State  Legislature  of  February  4,  1825,  it  must  have  ac- 
quired it  before  the  canal  system  was  completed  in  1832,  and 
before  the  land  in  controversy  was  patented  in  1843,  and  while 
the  title  thereto  was  still  in  the  general  government.  This  could 
not  be  done. 

4.  The  acts  relied  on  by  the  state  to  show  an  appropriation 
of  the  lands  described  are  insufficient  for  that  purpose. 

5.  There  has  not  been  any  appropriation  of  these  lands  by 
the  state,  since  the  patent  for  the  same  was  issued. 

Hence,  we  conclude : 

1.  That  the  state  has  no  title  to  the  lands  in  dispute,  and  its 
lease  to  the  defendants  for  the  same  is  void  and  of  no  effect. 

2.  That  the  plaintiff  has  title  thereto,  and  is  entitled  to  the 
relief  prayed  for  in  his  petition. 

A  decree  may  be  entered  in  conformity  with  this  opinion, 
quieting  the  title  of  plaintiff  and  making  the  injunction,  hereto- 
fore allowed,  perpetual.  The  cross-petitions  of  the  defendants 
will  be  dismissed  at  their  costs. 
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CROSS-PETITIONER.  CAN  NOT  PREVENT  DISMISSAL 

or  ACTION. 

Circuit  Court  of  Cuyahoga  County. 
Maby  a.  Montpelier,  Trustee,  v.  Essie  Montpelier  et  al. 

Decided,  November  15,  1909. 

Buit  to  Quiet  Title— Plaintiff  Dismissea  Action — Cross-petition  Can  Not 
Keep  Case  in  Court,  When. 

Where  a  plaintiff  in  an  action  to  quiet  title  desires  to  dismiss  her  case, 
a  defendant  who  by  cross-petition  asks  for  an  accounting  of  her 
equitable  interest  in  the  property  under  a  trust  can  not  keep  the 
case  in  court,  the  plaintiff  trustee  not  yet  having  rendered  an  ac- 
count of  her  trust  to  the  proper  court. 

Higley  &  Maurer,  for  plaintiff. 

E.  /.  Orossman  and  Thompson  &  Hine,  contra. 

Henry,  J. ;  Winch,  J.,  and  Marvin,  J.,  concur. 

This  is  an  appeal  from  the  judgment  of  the  court  of  common 
pleas  rendered  upon  a  demurrer  in  an  action  to  quiet  title.  The 
plaintiff  now  seeks  to  dismiss  her  petition  and  moves  also  dis- 
missal of  the  cross-petition  filed  for  the  first  time  in  this  court 
by  the  defendant,  Essie  Montpelier;  the  other  defendant  joins 
plaintiff  in  this  application.  The  defendant,  Essie  Montpelier, 
however,  resists  the  motion  to  dismiss  her  cross-petition  and  the 
question  before  us  is  her  right  to  insist  upon  the  adjudication  of 
her  alleged  cause  of  action.  The  prayer  of  her  cross-petition  is 
as  follows: 

'*  Wherefore  this  defendant  prays  that  plaintiff  may  be  re- 
quired and  compelled  to  file  herein  a  list  or  inventory  of  all  the 
property  of  said  estate  in  her  possession,  or  under  her  control, 
and  also  an  account  of  her  administration  thereof  since  August 
1st,  1907;  and  that  said  plaintiff  be  enjoined  and  restrained 
from  disposing  of  any  of  the  real  estate  belonging  to  said  estate, 
except  so  much,  if  any,  as  this  court  will  find  must  be  disposed 
of  in  order  to  raise  a  fund,  sufficient  to  pay  the  present  liabil- 
ities of  said  estate,  including  plaintiff's  annuity;  that  in  the 
event  the  court  finds  it  is  necessary  and  proper  that  plaintiff 
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should  dispose  of  any  of  said  property,  that  this  court  retain 
jurisdiction  over  the  parties  hereto  and  direct  plaintiff  to  report 
all  sales  to  this  court  for  confirmation,  and  compel  plaintiff  to 
give  such  bond  as  may  seem  to  the  court  to  be  proper,  to  the 
effect  that  plaintiff  will  abide  by  all  orders  of  the  court  made 
in  reference  thereto;  that  plaintiff  be  required  and  directed  to 
hold  the  proceeds  of  any  real  estate  belonging  to  said  estate  here- 
after sold  by  her  upon  the  same  trust  on  which  said  estate  is 
now  held,  and  be  further  directed  to  pay  over  to  defendant  on 
the  15th  day  of  October,  1909,  one-third  thereof,  and  for  such 
other  and  further  relief  as  this  defendant  may  be  entitled  to  in 
the  premises." 

s 

\ 

It  will  be  observed  that  the  original  action  was,  as  already 
stated,  an  action  to  quiet  title  and  the  relief  sought  by  the  cross- 
petition  is  not  strictly  germane  thereto.  The  cross-petition  does 
not  question  the  legal  title  of  the  plaintiff  at  the  time  the  action 
was  brought,  but  seeks  relief  in  respect  to  the  alleged  equitable 
title  of  the  plaintiff  in  the  same  property.  . 

Section  5069,  Revised  Statutes,  defines  a  counter-claim  thus: 

"Afl&rmative  relief  can  be  had  by  the  defendant  only  on  a 
cause  of  action  arising  out  of  the  transaction  set  forth  in  the 
petition  or  connected  with  the  subject  of  the  plaintiff's  action." 

It  is  true,  of  course,  in  a  sense,  that  the  cause  of  action  sought 
to  be  asserted  in  cross-petition  arises  out  of  the  transaction 
set  forth  in  the  petition,  to-wit,  a  conveyance  to  Essie  Mont- 
pelier, by  her  co-defendant,  of  an  interest  in  the  land  described 
in  the  petition ;  yet  her  alleged  right  to  an  accounting  from  the 
plaintiff  trustee  is  quite  independent  of  the  latter 's  right  to  have 
her  legal  title  as  trustee  quieted  at  the  time  the  action  was 
begun. 

But  be  this  as  it  may,  an  examination  of  the  answer  and  cross^ 
petition  discloses  no  such  facts  as  confer  upon  the  defendant, 
Essie  Montpelier,  the  right  to  require  plaintiff  to  make  an  ac- 
counting of  her  trust  under  the  direction  of  this  court.  The 
right  of  the  plaintiff  as  trustee  to  dispose  of  the  property  in 
question,  as  well  as  her  title  to  the  property  in  question,  as  such 
trustee,  terminated  on  the  15th  day  of  October,  1909.  If  the 
plaintiff  shall  fail  to  make  proper  final  account  of  her  trust  as 
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required  by  statute,  or  if  it  shall  be  made  to  appear  in  the 
proper  forum  that  she  has  abused  her  trust,  the  cross-petitioner 
can  then  obtain  full  relief,  but  we  think  she  is  not  in  a  position 
to  assert  her  right  to  continue,  independently  of  the  plaintiflF,  her 
litigation  in  this  court. 

The  petition  and  cross-petition  will  therefore  be  dismissed 
without  prejudice  to  the  right  of  the  defendant,  Essie  Mont- 
pelier,  to  commence  or  maintain  another  action. 


LIABILITY  rOR  RENT  WHERE  ONE  OP  TWO  LESSEES 

HOLl>S  OVER. 

Circuit  Court  of  Cuyahoga  County. 

John  Wageman  et  al  v.  Helen  V.  Stevens  et  al  and  Noah 

Ellen  v.  Samuel  Lees.* 

Decided,  November  22, 1909. 

Lease — Holding  Over — Terms  of  Neto  Lease — Parties  Thereto, 

1.  One  of  two  lessees  named  In  a  lease  can  not,  by  merely  holding  over 

after  termination  of  the  term  of  the  lease,  bind  his  co-tenant  for 
pa3rment  of  rent,  said  co-tenant  not  participating  in  the  actual 
occupancy  of  the  premises  after  termination  of  the  term  fixed  by 
the  original  lease  to  which  he  was  a  party. 

2.  One  who  sues  under  favor  of  Revised  Statutes,  4995,  not  as  the  real 

party  in  interest  but  as  the  agent  with  whom  and  in  whose  name,  as 
lessor,  the  original  written  contract  of  lease  was  made,  can  not 
maintain  an  action  for  rent  accruing  after  the  expiration  of  the  ex- 
press agreement  and  while  the  tenant  continues  as  such,  merely 
holding  over. 

O.  C.  Hafley  and  Loomis  &  Pfeiffer,  for  plaintiffs  in  error. 
Humphrey  &  Taylor,  Carpentery  Young  &  Stocker,  and  J.  8, 
Kohn,  contra. 

Henry,  J.;  Winch,  J.,  and  Marvin,  J.,  concur. 

Each  of  these  proceedings  involves  the  liability  of  a  lessee 
holding  over,  to  pay  rent,  and  requires  us  to  ascertain  the  true 

^Affirmed  without  opinion,  Wageman  et  al  v.  Stevens  et  al,  85  Ohio 
State,  490. 
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ground  of  the  continued  existence  of  the  relationship  of  land- 
lord and  tenant  in  such  case.  In  either  proceeding  the  parties 
stand  as  they  did  below,  and  error  is  prosecuted  to  reverse  a 
judgment  denying  recovery  for  instalments  of  rent  alleged  to 
be  due  from  a  hold-over  tenant. 

The  precise  question  in  the  first  case  is  whether  one  of  two 
lessees  named  in  the  original  written  lease,  can,  by  merely  hold- 
ing over,  bind  his  co-tenant,  who  never  participated  in  the  actual 
occupancy  of  the  premises  and  who  was  in  fact,  though  not  in 
form,  a  mere  surety  for  the  payment  of  the  rent  reserved. 

The  question  in  the  second  case  is  whether  one  who  sues  under 
favor  of  Section  4995,  Revised  Statutes,  not  as  the  real 
party  in  interest,  but  as  the  agent  with  whom,  and  in  whose  name, 
as  lessor,  the  original  written  contract  was  made,  can  maintain 
his  action  for  rent  accruing  after  the  expiration  of  their  express 
agreement  and  while  the  tenant  continues  as  such  merely  holding 
over. 

In  B,  cfe  0.  R,  JB.  Co.  v.  West,  57  Ohio  St.,  161,  the  second  and 
third  paragraphs  of  the  syllabus  read : 

**  Where,  after  the  expiration  of  the  term,  the  tenant  holds 
over  and  pays  rent  for  a  part  of  another  year,  without  any  new 
arrangement  with  the  landlord,  he  becomes  a  tenant  for  that 
year  at  the  same  rent,  and  can  not  terminate  the  tenancy  before 
the  end  of  the  year  without  the  landlord's  consent. 

**The  obligation  of  the  tenant  to  pay  the  rent  for  the  year,  in 
such  case,  is  not  within  the  statute  of  frauds;  the  holding  over 
being  equivalent  to  a  new  entry. 
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And  at  page  168  of  the  per  curiam  opinion,  this  language 
quoted  later  in  Oladwell  v.  Holcomh,  60  Ohio  St.,  427,  435,  is 
used: 

**The  tenant  by  holding  over,  is  regarded  as  consenting  or 
proposing  to  enter  upon  a  new  term  for  another  year  at  the  same 
rent  and  upon  the  conditions  of  the  prior  occupancy  and  the  land- 
lord's  acceptance  of  the  proposed  tenancy  is  presumed  from  his 
receiving  the  rent,  or  other  acquiescence.  The  agreement  arises 
by  implication  of  law  from  the  conduct  of  the  parties  after  the 
expiration  of  the  former  tenancy;  and,  in  this  respect,  is  es- 
sentially different  from  those  agreements  made  by  parties  while 
in  possession  under  an  existing  lease,  for  a  new  lease  to  conmienee 
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in  the  future;  as  was  the  case  of  Armstrong  v.  Kattenhorn,  11 
Ohio,  265 ;  and  Crawford  &  Murray  v.  Wick,  18  Ohio  St.,  190. 
* '  Here  the  new  agreement  grows  out  of,  and  is  founded  upon, 
the  possession  evidenced  by  the  holding  over,  and  is  therefore 
referable  to  it,  rather  than  to  the  possession  under  the  prior 
agreement  which  had  expired.  The  holding  over  is  equivalent 
to  a  new  entry." 

We  hold  therefore  that  the  privity  of  estate,  or  contract,  or 
both,  which  the  original  instruments  created,  was  terminated 
with  the  expiration  of  the  terms  therein  contemplated  and  that 
it  is  a  new  and  independent  agreement,  by  the  real  parties  in 
interest  which  the  law  implies,  as  between  a  tenant  holding  over 
and  the  owner  of  the  land.  There  is  no  necessity  that  the 
implied  agreement  should  be  deemed  to  be  between  the  same 
parties  as  the  original  lease.  The  new  tenancy  arises  from  the 
circumstances  of  the  case  and  the  conduct  and  interest  of  the 
parties.  True,  it  follows  the  terms  of  the  old  agreement,  but 
it  does  not  depend  upon  it.  It  is  only  actual  occupancy,  the  con- 
tinuance of  which  gives  rise  to  the  assumpsit  in  regard  to  pay- 
ment of  rent.  The  obligation  does  not  attach  to  one  who  has 
no  participation  in  such  actual  occupancy.  Neither  does  it  ac- 
crue by  implication  of  law  to  anyone  whose  interest  is  merely 
that  of  agent  for  the  owner  of  the  premises.  The  right  implied  is 
clearly  the  principal's  right.  He  alone  is  deemed  to  be  the 
landlord;  and  in  like  manner  the  actual  occupant  must  be  re- 
garded as  the  tenant. 

It  follows  that  neither  the  landlord's  agent  as  such,  nor  an 
original  co-lessee  who  has  never  in  fact  occupied,  is  an  appro- 
priate party  to  an  action  for  hold-over  rent.  There  is  no  cause 
of  action  by  or  against  such  a  party ;  and  accordingly  the  judg- 
ments below  are  afl8rmed. 
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ACTION  TO  ENFORCE  A  CONTRACT  FOR  SALE  OP  REALTY. 

4 

Circuit  Court  of  Cuyahoga  Coynty. 

George  W.  Smith  v.  Lillian  M.  Cotton. 

Decided,  November  30, 1909. 

Specific  Performance — Contract  Must  he  Enforceable  Against  Both  Par- 
ties — Discretion  to  Refuse  Specific  Performance, 

1.  A  contract  for  the  sale  of  realty  is  not  specifically  enforceable  in 

equity  at  the  suit  of  either  party,  unless  it  be  enforceable  also  at 
the  suit  of  the  other. 

2.  In  such  suit,  if  it  appears  that  there  is  any  want  of  clearness,  or 

any  unfairness  in  the  contract  so  sought  to  be  enforced,  it  rests  in 
the  sound  discretion  of  a  court  of  equity  to  refuse  specific  per- 
formance. 

Smith,  Taft  &  Arter,  for  plaintiff  in  error. 
Henderson,  Quail  &  Siddall,  contra. 

Henry,  J.;  Winch,  J.,  and  IMarvin,  J.,  concur. 

We  have  reached  the  conclusion  in  this  case  that  the  motion 
interposed  by  the  defendants  at  the  conclusion  of  the  plaintiff's 
evidence,  for  judgment  dismissing  the  petition,  should  be 
granted. 

A  contract  for  the  sale  of  realty  is  not  specifically  enforceable 
in  equity  at  the  suit  of  either  party,  unless  it  be  enforceable  also 
at  the  suit  of  the  other. 

Moreover,  if  it  appears  that  there  is  any  want  of  clearness  or 
any  unfairness  in  the  contract  so  sought  to  be  enforced,  it  rests 
in  the  sound  discretion  of  a  court  of  equity  to  refuse  specific 
enforcement. 

The  last  clause  of  the  contract  upon  which  this  action  is 
founded,  is  as  follows: 

'*It  is  further  agreed  that  party  of  the  first  part  will  remain 
as  a  stockholder  and  act  as  manager  for  the  Euclid-Genesee  Real- 
ty Company,  for  a  period  of  five  (5)  years,  at  a  compensation  of 
twelve  hundred  dollars  ($1,200)  per  year,  as  heretofore,'' 
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If  this  language  creates  any  actual  or  intended  contractual 
relation  between  the  parties  we  think  it  is  so  inseparably  con- 
nected with  the  remainder  of  their  agreement  as  to  preclude  its 
being  considered  an  independent  covenant  or  contract. 

It  is  highly  improbable  that  the  defendants  would  have  con- 
tracted for  the  services  of  the  plaintiflE  except  in  connection  with 
their  acquisition  from  him  of  the  stock  in  the  corporation  to 
which  those  services  were  to  be  rendered. 

Neither  can^we  assume  that  they  would  have  bargained  for 
the  stock  in  exchange  for  their  land  unless  they  should  secure  the 
services  of  the  plaintiff  in  connection  therewith.  The  stock  and 
the  services  together  must  be  deemed  to  be  the  consideration 
for  the  land  which  they  were  selling. 

Construing,  therefore,  the  entire  contract  with  reference  to 
this  clause,  if  it  shall  appear  that  the  object  sought  to  be  accom- 
plished by  the  parties  when  they  inserted  this  language  in  their 
contract  is  for  any  reason  incapable  of  accomplishment  by  the 
remedy  of  specific  performance,  it  follows  that  the  entire  con- 
tract is  likewise  incapable  of  such  enforcement. 

The  clause  in  question  has  a  manifest  infirmity  in  one  or  more 
of  the  three  following  particulars,  to-wit: 

It  contemplates  the  employment  of  the  plaintiff  by  the  corpor- 
ation of  which  the  control  was,  under  the  contract,  to  pass  from 
plaintiff  to  defendants  by  the  transfer  of  a  majority  of  the  capi- 
tal stock  from  the  former  to  the  latter.  Such  a  contract  to 
procure  corporate  action  without  regard  to  the  interest  of  the 
minority  stockholders  is  clearly  against  public  policy,  and  void. 
And  if  so,  an  important  part  of  the  consideration  which  the  de- 
fendants obviously  supposed  themselves  to  be  bargaining  for, 
fails. 

On  the  other  hand,  if  the  covenant  be  construed  as  binding 
upon  the  plaintiff,  it  is  a  contract  for  the  performance  of  per- 
sonal services  by  him,  and  hence  under  the  well  known  rule  of 
equity,  unenforceable  by  specific  performance. 

Finally,  if  the  covenant  in  question  be  one  in  form  of  words 
only  or  merely  unilateral  in  its  obligation,  it  is  likewise  unen- 
forceable by  specific  performance. 
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Thus  upon  any  view  the  concluding  clause  of  this  contract 
being  neither  separable  from,  not  specifically  enforceable  in 
connection  with,  the  remainder  thereof,  the  entire  contract  is 
necessarily  rendered  incapable  of  specific  performance  in  equity. 

We  have  deemed  it  more  important  to  announce  our  conclu- 
sion now  than  to  wait  until  we  could  cite  and  review  at  length 
the  authorities  which  we  have  examined. 


EMPLOYER'S  DUTY  AS  TO  SAFETY  OP  PLACE  TO  WORK. 

Circuit  Court  of  Cuyahoga  County.- 

The  L.  S.  &  M.  S.  Railway  Co.  v.  Martha  Latto,  Adminis- 
tratrix. 

Decided,  December  17,  1909. 

Misconduct  of  Counsel — Comment  on  Matters  Not  in  Evidence — Negli- 
gence— Duty  of  Employer — Charge, 

1.  ^Misconduct  of  counsel  in  commenting  upon  matters  not  in  evidence, 

without  admonition  of  the  court  or  retraction  by  counsel,  is  re- 
versible error. 

2.  In  an  action  for  wrongful  death  it  is  error  to  charge  the  jury  that  it 

is  the  duty  of  the  employer  to  furnish  a  safe  place  to  work  and 
suitable  tools  for  carrying  on  the  work.  Ordinary  care  Is  the 
measure  of  this  duty. 

Cook,  McOoivan  d-  Foote,  for  plaintiff  in  error. 
T.  S.  Dunlap  and  Harry  Payer,  contra. 

Henry,  J.;  Winch,  J.,  and  Marvin,  J.,  concur. 

In  this  action  for  wrongful  death,  the  sole  issue  below  was 
upon  the  alleged  negligence  of  the  defendant  company,  which  is 
plaintiff  in  error  here.  The  death  was  caused  by  the  explosion 
of  the  mud-drum  of  a  horizontal  tubular  steam  boiler. 

This  mud-drum  was  a  sediment  tank,  located  near  the  ground 
at  one  end  of  the  boiler  proper,  and  suspended  from  the  headers 
by  means  of  a  series  of  nipples,  or  short  tubes,  about  five  inches 
long  and  four  and  a  half  inches  in  diameter.     All  these  parts 
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were,  when  in  use,  subjected  internally  to  the  full  steam  pres- 
sure of  the  boiler  itself. 

About  a  fortnight  before  the  accident,  a  leak  was  discovered 
at  one  or  more  of  the  nipples,  and  the  entire  series  was  replaced. 

The  mud-drum  was  blocked  up  and  each  nipple  when  fitted 
into  its  proper  place,  was  rolled  into  snug  union  with  both  the 
header  above  and  the  mud-drum  seat  below  bv  means  of  a 
dudgeon  roller  inserted  therein  from  the  top.  A  manhole  in 
the  header  afforded  access  for  this  purpose. 

The  dudgeon  roller  is  a  hollow  cylindrical  steel  capsule  with 
three  pockets,  each  of  which  contains  a  small,  solid  steel  roll 
attached.  These  rolls  may  be  made  to  partially  protrude 
through  apertures  in  the  side  of  the  tool  by  driving  vertically 
through  it  a  tapering  pin,  which,  coming  into  contact  with  the 
rolls  through  corresponding  interior  apertures,  drives  them 
apart.  The  three  rolls  are  thus  brought  to  bear  forcibly  against 
the  interior  surface  of  the  tube  into  which  the  tool  is  inserted, 
and  when  the  pin  is  turned  by  means  of  the  handlever  attached 
to  its  top  by  a  toggle  joint,  the  rolls  are  revolved  by  the  friction 
so  as  to  produce  a  slight  expansion  of  the  tube  at  the  plane  or 
place  of  contact. 

The  tool  has  a  collar  at  the  top  which  rests  on  the  upper  edge 
of  the  tube,  and  by  proper  adjustment  the  rolls  can  be  brought 
to  bear  at  any  desired  level  within  the  tube.  When  in  use,  the 
small  rolls  are  necessarily  tilted  outward  at  the  top  by  the  taper 
of  the  pin  which  separates  them. 

The  expansion  produced  by  them  is  therefore  greatest  at  the 
top,  and  when  adjusted  with  their  upper  edges  exactly  opposite 
the  plane  of  contact  between  the  nipple  and  its  seat,  a  steam 
proof  union  can  be  made.  If  adjusted  a  trifle  higher,  a  steam 
proof  union  with  slight  shoulder  above  it  can  be  rolled  in  a 
single  operation.  But,  because  of  the  tilt  of  the  rolls  when  in 
use,  a  steam  proof  union  with  a  shoulder  below  it,  requires  two 
adjustments,  one  with  the  upper  edges  of  the  rools  exactly  op- 
posite the  union,  and  another  immediately  below  it.  If,  however, 
the  rolls  instead  of  being  cylindrical  are  in  the  form  of  a  cone 
frustum,  the  slant  of  which  offsets  the  taper  of  the  pin,  the  oppo- 
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site  result  may  be  produced.  The  shoulders,  if  any,  in  these 
nipples  should  of  course  have  been  above  the  upper  union,  and 
below  the  lower  one,  for  greater  security  in  keeping  the  nipples 
from  detachment  under  pressure  of  the  steam  within.  To  pro- 
duce such  shoulders  by  means  of  an  expanding  tool  having 
cylindrical  rolls,  as  already  shown,  three  adjustments  were  neces- 
sary, one  at  the  top  and  two  at  the  bottom. 

In  this  case  the  roller  was  of  this  sort,  but  only  two  adjust- 
ments were  made  in  rolling  each  nipple.  The  workman  who  used 
it  was  but  slightly  experienced  in  this  particular  kind  of  work. 
The  hydrostatic  test  applied  to  the  boiler  when  the  job  was  done, 
and  the  fortnight's  use  of  it,  prior  to  the  explosion,  showed  that 
he  had  indeed  rolled  steam  tight  unions ;  but  there  were  no  shoul- 
ders in  the  nipples  below  the  mud-drum  seat,  for  none  could 
have  resulted  from  his  manner  of  doing  the  work.  Right  there 
is  where  the  rupture  apparently  originated,  most  of  the  nipples 
being  detached  from  the  mud-drum. 

Expert  evidence  oflPered  by  the  defendant  indicates  that  the 
nipples  should  have  held  without  the  aid  of  any  shoulder  and 
a  latent  flaw  in  the  casting  of  the  iron  mud-drum  is  suggested  as 
a  possible  alternative  explanation  of  the  explosion.  But  we  think 
that  the  jury  were  warranted  in  finding,  as  the  most  probable 
cause,  a  negligent  failure  to  roll  shoulders  in  the  nipple  just 
below  the  mud-drum  seat. 

2.  We  have  carefully  examined  the  assignments  relating  to  the 
amount  of  the  verdict  and  the  admission  and  rejection  of  testi- 
mony, and  we  find  no  error  in  those  respects. 

3.  Misconduct  of  counsel  for  plaintiff  in  argument  to  the 
jury  and  otherwise  is  also  assigned  as  error.  There  was  strong 
and  apparently  indefensible  provocation  for  most  of  the  mis- 
conduct complained  of.  But  the  following  excerpt  from  the  bill 
of  exceptions,  pages  469,  470.  can  not  thus  be  pas.sed  over : 

**IIave  they  tried  to  conceal  anything  from  you?  Have  they 
objected  when  testimony  was  being  elicited  from  witnesses  on 
the  stand  ?    Had  they  offered  testimony  in  those  two  books,  we 

couldn't  have  done  it. 

**Mr.  Foote:     Let  the  record  show  that  at  this  point  counsel  , 
holds  up  two  *  locomotive'  books  with  the  statement  that  the  de- 
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fendant  excluded  the  evidence  from  those  books,  and  the  infer- 
ence which  counsel  seeks  to  draw  from  them,  and  that  counsel 
for  defendant  objects  and  excepts  to  that  kind  of  talk,  and 
asks  the  court  to  rule  on  it. 

•*Mb.  Payer:  You  may  let  the  record  show,  for  I  desire  to 
have  it  appear  in  the  record,  that  when  you  offered  the  testimony 
from  these  books  and  read  it  into  the  record  you  had  those  iden- 
tical books  in  your  hand  and  offered  certain  pages  from  them. 
You  offered  in  the  issue  of  1906  and  1907  from  page  164  and 
from  page  114  from  the  issue  of  1881.  I  can  not  show  you  what 
is  in  the  books,  gentlemen,  because  if  I  did  there  would  be  an 
exception — 

**Mr.  Foote:     I  except  to  these  remarks  of  counsel. 

**Mr.  Payer:  Not  like  the  one  he  is  making  now,  for  they 
don't  count  for  anything,  but  if  I  would  show  you  what  is  in 
these  books,  they  would  take  an  exception,  and  that  would  be 
error,  and  I  haven't  any  right  to  show  you  what  is  in  them. 

*'Mr.  Foote:  I  except  to  that  kind  of  talk,  as  to  what  is  in 
these  books. 

**Mr.  Payer:  You  will  remember  this  one  thing,  gentlemen, 
that  he  has  taken  the  books  and  extracted  from  them  certain 
things  that  he  has  dictated  to  the  stenographer,  given  you  cer- 
tain details  of  tests,  and  that  he  has  given  you  nothing  else  from 
the  books;  that  he  has  submitted  those  propositions  to  you  just 
as  he  has  submitted  to  you  the  testimony  of  Mr.  Woodward  and 
the  other  witnesses  by  picking  out  for  you  the  passages  that 
might  be  misleading  and  omitting  all  the  rest,  and  the  gentle- 
man says  he  is  fair." 

In  thus  commenting  upon  what  was  not  in  evidence  there  was 
misconduct  of  counsel,  which,  when  objected  to,  should  have 
been,  but  was  not,  rebuked  by  the  court.  This  we  hold  is  re- 
versible error.  See  Hayes  v.  Smith,  62  0.  S.,  162,  wherein  the 
seventh  paragraph  of  syllabus  is : 

* '  For  counsel,  in  the  course  of  argument  to  the  jury,  to  charge 
the  opposite  party  with  deliberate  purpose  and  effort  to  sup- 
press the  truth,  and  with  having  hired  an  attorney  for  that 
purpose,  without  justification  in  the  evidence,  or  to  state  or 
assume  facts  matters  which  are  not  in  evidence  or  to  comment 
on  testimony  which  has  been  ruled  out,  is  an  abuse  of  privilege, 
and  which  is  misconduct  for  which  a  new  trial  ►should  be 
granted." 
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4.  In  the  charge  of  the  court,  at  page  478  of  the  bill  of  ex- 
ceptions occurs  this  language: 

* '  It  is  the  duty  of  the  defendant  company  in  this  case  to  pro- 
vide a  suitable  and  reasonably  safe  place  for  its  workmen  to 
work,  and  in  providing  that  suitable  and  ordinarily  safe  place, 
they  must  exercise  ordinary  prudence,  such  prudence  as  people 
of  ordinary  discretion  and  prudence  would  exercise  under  like 
circumstances.  They  must  provide  suitable  tools  for  the  carry- 
ing out  of  the  work  that  is  to  be  accomplished.  They  must  pro- 
vide a  reasonably  safe  place  for  its  laboring  men,  its  employes 
to  work.'' 

• 

Ordinary  care  is  the  measure  of  the  duty.  Failing  thus  to 
qualify  all  the  language  used  here  as  to  the  employer's  duty, 
was  error.  C,  H.  &  Z>.  Ey.  Co.  v.  Frye,  80  Ohio  St..  289 ;  anrt 
see  also  Von  Quiram  v.  Cleveland  City  Ry.  Co.,  54  Bull.,  472. 

For  these  errors  the  judgment  is  reversed  and  the  cause  re- 
manded. 
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SURETY  WITH  «MNTER£ST  IN  CONTROVERSY  ADVERSE 

TO  PLAINTIFF.- 

Circuit  Court  of  Cuyahoga  County. 

The  General  Construction  Co.  v.  Village  of  Lakewood. 

Decided,  January  17,  1910. 

Suit  Against  Surety — Principal  May  he  Let  In  to  Defend — May  Set  up 
Counter-claim — May  Litigate  Same  Notwithstanding  Plaintiff  Dis- 
misses Petition — Contract  Attached  to  Pleading  Can  Not  he  Con- 
sidered on  Demurrer. 

1.  Because  a  judgment  against  a  surety  binds  the  principal  having  no- 

tice of  the  pending  action,  and  payment  thereof  by  the  former  may 
be  recouped  from  the  latter,  in  a  suit  against  the  surety  alone,  the 
principal  has  "an  interest  in  the  controversy  adverse  to  the  plaint- 
iff," and  may  therefore  become  a  party  defendant. 

2.  Having  so  become  a  party  defendant,  the  principal's  answer  may 

contain  not  only  a  denial  or  other  strictly  defensive  matter,  but  a 
counter^slaim  against  the  plaintiff,  and  the  plaintiff  can  not  there- 
after, by  dismissing  his  action,  prevent  the  principal  from  litigating 
its  counter-claim. 

3.  When  a  contract  attached  to  a  pleading  is  not  made  a  part  of  it,  it 

can  not,  on  demurrer,  be  looked  to  as  varying  the  allegations  with 
respect  to  the  contract  set  up  in  the  pleading  proper. 

Thompson  &  Hine,  for  plaintiff  in  error. 

E.  H.  J.  Hobday  and  Stearns,  Chamberlain  <&  Royan,  contra. 

Henry,  J.;  Winch,  J.,  concurs;  Marvin,  J.,  not  sitting. 

By  this  proceeding  in  error  the  General  Construction  Com- 
pany seeks  a  reversal  of  the  judgment  of  the  court  of  common 
pleas  dismissing  its  answer  and  cross-petition. 

The  action  below  was  commenced  by  the  village  of  Lakewood 
against  Thomas  H.  Garland  &  Sons  and  the  Fidelity  &  Deposit 
Company  to  recover  upon  a  contractor's  bond.  Thomas  H.  Gar- 
land &  Sons  were  the  original  contractors,  but  with  the  acquies- 
cence of  all  parties  their  contract  had  been  assigned  to  and  as- 
sumed by  the  General  Construction  Company,  plaintiff  in  error 
here.    The  latter  was  not  made  a  party  to  the  original  action, 
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although  the  petition  discloses  its  interest  in  the  controversy. 
This  practice  accords  with  the  provision  of  Section  5009,  Re- 
vised Statutes  of  Ohio,  that :  *  *  One  or  more  of  the  persons 
severally  liable  on  an  instrument  may  be  included  in  the  same 
action  thereon." 

Afterwards  the  General  Construction  Company,  of  its  own 
motion,  intervened  by  leave  of  court,  and  becoming  a  new  party 
defendant  filed  its  answer  and  cross-petition,  wherein  it  prayed 
for  affirmative  relief  in  damages  against  the  village  of  Lakewood 
for  alleged  breach  of  the  same  contract.  This  practice  is  au- 
thorized by  Section  5006,  Revised  Statutes,  which  provides  that : 

"Any  person  may  be  made  a  defendant  who  has  or  claims 
an  interest  in  the  controversy  adverse  to  the  plaintiflP,  or  who  is 
a  necessary  party  to  a  complete  determination  or  settlement  of 
the  question  involved  therein." 

It  is  elementary  that  a  judgment  against  a  surety  binds  the 
principal  having  notice  of  the  pending  action,  and  payment 
thereof  by  the  former  may  be  recouped  from  the  latter.  So 
that  in  a  suit  against  the  surety  alone  the  principal  clearly  has 
'*an  interest  in  the  controversy  adverse  to  the  plaintiff,"  and 
may  therefore  become  a  party  defendant. 

Having  once  become  a  defendant  the  principal's  answer,  under 
favor  of  Section  5066,  may  not  only  contain  a  denial  or  other 
strictly  defensive  matter,  but  also  may  plead  such  counter-claim 
as  **a  cause  of  action  existing  in  favor  of  a  defendant  and 
against  a  plaintiff  or  another  defendant,  or  both,  between  whom 
a  several  judgment  might  be  had  in  the  action  and  arising  out 
of  the  contract  or  transaction  set  forth  in  the  petition  as  the 
foundation  of  the  plaintiff's  claim,  or  connected  with  the  sub- 
ject of  the  action."  The  principles  of  set-off  are  also  applicable 
to  this  situation,  so  that,  as  held  in  Wagner  v.  Stocking  et  aly 
22  Ohio  St.,  297,  **in  an  action  on  a  joint  debt  against  principal 
and  surety^  a  demand  due  from  the  plaintiff  to  the  principal, 
under  the  provisions  of  the  code,  may  be  set  off  against  the 
claim  of  the  plaintiff." 

In  the  case  before  us,  however,  when  it  appeared  upon  the 
trial  that  the  plaintiff  must  fail  in  its  action  to  recover  on  the 
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contractor's  bond,  the  General  Construction  Company's  answer 
and  cross-petition  was,  on  motion  of  the  plaintiff,  without  op- 
porttLoity  being  given  to  it  to  introduce  testimony  in  support  of 
its  counter-claims,  dismissed,  and  this  ruling  is  the  error  com- 
plained of  here. 

On  the  other  hand  it  is  claimed  that  the  General  Construction 
Company,  if  it  had  any  right  whatever  to  intervene  and  be3ome 
a  defendant  in  the  case,  clearly  had  no  right  to  remain  in  it 
for  any  purpose  after  its  occasion  for  defending  against  the  re- 
covery of  a  judgment  against  its  surety  had  ceased.  That  there 
are  some  limitations  to  the  right  to  make  additional  defendants 
in  cases  of  this  sort  appears  from  WUkins  v.  Ohio  National  Bank, 
31  Ohio  St.,  565,  the  syllabus  of  which  is  : 

**  Where  the  holder  of  a  joint  and  seVeral  obligation  elects 
to  sue  one  of  the  obligors  who  is  only  a  surety  thereon,  it  is  not 
competent  for  the  defendant  by  cross-petition  or  otherwise,  to 
bring  in  his  principal  for  the  purpose  of  having  the  relation  of 
principal  and  surety  certified  under  Section  449,  of  the  code, 
although  the  holder  knew  that  such  relation  existed." 

So  also  in  Hillier  et  al  v.  Stewart  et  al,  26  Ohio  St.,  652,  it 
was  held  that: 

* '  In  an  action  on  a  promissory  note  by  the  holder  against  the 
maker  it  is  irregular  and  improper  for  the  court  to  let  in  a  new 
party  on  his  own  motion  and  that  against  the  objection  of  the 
plaintiff,  with  leave  to  file  an  answer  and  cross-petition  to  con- 
test the  bona  fides  of  the  plaintiff's  title  to  the  note  and  to  assert 
therein  an  equity  of  the  cross-petitioner  derived  through  the 
plaintiff's  assignor,  who  is  also  a  necessary  party  to  the  deter- 
mination of  the  case  made  in  the  cross-petition.  Such  relief 
should  be  sought  by  an  original  petition." 

It  is  very  evident  from  the  former  of  these  cases  that  the 

right  of  the  plaintiff  under  Section  5009  to  pursue  the  surety 

alone  if  he  so  elects,  can  not  be  impaired  by  permitting  the 

latter,  under  Section  5006,  to  bring  in  his  principal  in  order  to 

'  have  their  mutual  rights  and  obligations  determined. 

From  the  second  of  these  authorities  it  is  manifest  also  that  no 
one  can  intervene  in  an  action  for  the  mere  purpose  of  asserting 
an  affirmative  cause  of  action  against  the  plaintiff.     In  either 
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of  these  cases  the  relief  sought  must  be  by  an  independent  ac- 
tion. But  neither  of  these  cases  goes  so  far  as  to  hold  that 
where  an  intervenor  must  interpose  his  defense  to  the  plaintiff's 
claim  in  the  pending  action  or  else  run  the  risk  of  having  an 
ultimate  liability  irrevocably  fixed  upon  him,  he  is  nevertheless 
denied  the  right  to  become  a  party  defendant  upon  his  own  mo- 
tion. Neither  do  they  hold  that  when  he  has  properly  become  a 
party  defendant  his  rights  are  any  less  than  those  of  a  defend- 
ant who  was  made  such  originally  by  the  plaintiff  himself. 

We  therefore  hold  that  the  General  Construction  Company 
was  properly  allowed  to  become  a  party  to  the  actiop  below  and 
that  its  answer  and  cross-petition  was,  unless  demurrable,  im- 
properly dismissed.  It  is  said,  however,  that  it  fails  to  state 
facts  sufficient  to  constitute  a  cause  of  action.  The  argument 
in  support  of  this  contention  necessarily  takes  account  of  t)ie 
terms  of  the  written  contract  between  the  parties  which  is  at- 
tached as  an  exhibit  to  the  petition,  and  which  the  General  Con- 
struction Company's  answer  admits  to  be  so  attached.  The  con- 
tract is  not  however  made  a  part  of  either  pleading,  by  refer- 
ence* or  otherwise.  We  can  not,  therefore,  take  it  into  account 
in  passing  upon  this  question. 

As  the  contract  is  pleaded  in  the  answer  and  cross-petition 
in  substance,  and  in  accordance  with  the  pleader's  interpreta- 
tion thereof,  it  affords  no  basis  for  the  construction  for  which 
counsel  for  the  village  of  Lakewood  have  argued.  Upon  its 
face  the  answer  and  cross-petition  is  not  demurrable. 

A  further  objection  to  the  entertaining  of  the  petition  in  error 
here  is  based  upon  the  proposition  that  some  parties  to  the  rec- 
ord in  the  court  of  common  pleas  are  not  made  parties  to  this 
proceeding  in  error. 

But  in  Roberts  v.  Roberts^  61  Ohio  St.,  96,  it  is  held  upon  a 
state,  of  the  record  like  that  which  we  have  here  that : 

*'In  such  petition  in  error  it  is  sufficient  if  all  the  parties  in 
interest  in  the  judgment  sought  to  be  reversed  are  made  parties. 
When  nothing  is  claimed  for  or  against  a  party  in  the  pleadings, 
and  nothing  is  adjudged  for  or  against  him  in  the  judgment, 
it  is  not  error  to  omit  such  party  from  proceedings  in  error.'' 
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It  is  also  objected  that  there  is  no  bill  of  exceptions  here  and 
that  the  error  complained  of  is  not  reviewable  without  the  evi- 
dence. We  have,  it  is  true,  repeatedly  held  that  a  bill  of  ex- 
ceptions exhibiting  all  the  evidence  is  necessary  to  enable  us  to 
review  the  correctness  of  a  ruling  or  rulings  by  the  trial  court 
directing  a  verdict  or  judgment  for  the  defendant  at  the  close 
of  the  plaintiff's  evidence.  The  case  here  is  very  diflferent.  The 
transcript  shows  that  the  answer  and  cross-petition  of  the  plaint- 
iff in  error  was  dismissed  without  any  opportunity  being  given 
to  introduce  evidence  in  support  of  it.  No  conceivable  state  of 
the  evidence  that  had  already  been  offered  in  behalf  of  the  village 
of  Lakewood  could  authorize  the  court  to  direct  a  judgment  in 
its  favor  upon  the  answer  and  cross-petition  of  the  General  Con- 
struction  Company  before  the  latter  had  had  a  chance  to  main- 
tain its  claim  by  its  introduction  of  evidence,  hence  no  resort  to 
the  evidence  in  this  case  is  necessary^  and  no  bill  of  exceptions 
is  required  to  exhibit  the  error  complained  of. 

For  error  in  dismissing  the  answer  and  cross-petition  of  the 
plaintiff  in  error  the  judgment  is  reversed  and  the  cause  re- 
manded. 


INNKEEPER'S  LIABILITY  POR  PROPERTY  STOLEN  BY  AN 

EMPLOYE. 

Circuit  Court  of  Cuyahoga  County. 
Alfred  Aloe  v.  E.  Puller. 

Decided,  January  17,  1910. 

Hotel  Keeper*s  Liability  for  Theft  hy  Employe — Employe  Must  he  En- 
gaged in  Master's  Business — Quest,  Not  Boarder, 

One  who  has  property  stolen  from  him  in  a  hotel  by  an  employe  of 
the  proprietor  of  the  hotel,  in  order  to  recover  in  an  action  against 
the  proprietor  must  show,  either  that  the  dishonest  employe  stole 
when  engaged  in  his  master's  business,  or  that  he  sustained  the 
relation  of  guest  and  not  of  boarder  to  the  hotel. 

Riley  &  McQuigg,  for  plaintiff  in  error. 
Solders,  Thayer  tSk  Mansfield,  contra. 
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Henry,  J.;  Winch,  J.,  concurs;  Marvin,  J.,  not  sitting. 

The  parties  to  this  proceeding  in  error  stand  as  they  stood  be- 
low, where  a  verdict  and  judgment  for  the  defendant  was  di- 
rected at  the  close  of  the  plain tiflE's  evidence.  The  plaintiff  is 
a  captain  in  the  regular  army,  and  came  to  Cleveland  on  re- 
cruiting service,  the  duties  of  which  commonly  occupy  a  period 
of  two  years  at  a  single  post.  He  sought  and  obtained  accom- 
modations for  himself  and  family,  consisting  of  several  persons, 
at  the  Garfield  Apartment  Hotel,  at  the  rate  of  $72  a  month 
for  his  lodgings  and  $21  per  week  per  person  for  meals.  After 
having  remained  there  some  months  he  and  his  family  had  oc- 
casion to  go  to  Chicago  for  about  a  week  and  locking  the  door 
of  their  apartment,  they  entrusted  the  key,  before  leaving,  to  the 
night  watchman,  who  was  the  person  on  duty  in  the  oflSce  that 
night.  Upon  returning  they  found  that  an  employe  of  the  de- 
fendant (who  was  the  proprietor  of  the  house),  had  broken  into 
their  lodgings  and  stolen  personal  property  valued  at  over  $200, 
During  their  absence  in  Chicago  they  paid  at  the  regular  rate  for 
both  board  and  lodgings  precisely  as  if  they  had  been  present. 
The  family  stayed  in  the  hotel  some  months  longer,  having  dur- 
ing all  this  time  no  other  home  than  the  apartment  hotel  afore- 
said. Their  household  goods  were  there,  and  there  they  lived, 
though  it  does  not  appear  what  their  contract  provided,  if  any- 
thing, upon  the  subject  of  the  duration  of  their  stay,  or  of  the 
termination  of  their  obligation  to  pay  for  their  board  and  lodg- 
ings in  case  of  their  leaving  permanently  at  any  time,  in  the 
middle  of  a  month  or  week,  as  the  case  might  be. 

The  action  below  was  brought  to  recover  the  value  of  the 
goods  stolen.  The  petition  counts  solely  upon  the  relation  of 
innkeeper  and  guest.  It  is^true  that  it  alleges  that  the  theft 
was  committed  by  one  of  the  defendant's  employes,  but  it  fails 
to  state  what  the  scope  of  the  employe's  duty  was,  and  for 
aught  that  appears  it  may  have  been  totally  foreign  to  the  time 
and  place  of  the  theft.  It  must  of  course  appear  that  the  wrong- 
ful conduct  of  an  employe  was  while  he  was  upon  his  master's 
business,  in  order  to  enable  any  third  person  who  is  injured  by 
such  wrongful  conduct  to  claim  indemnity  from  the  employer 
upon  the  doctrine  of  respondeat  superior. 
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The  relation  of  innkeeper  and  guest  is,  however,  properly  set 
forth  in  the  petition  and  the  evidence,  which  is  brought  up  by 
bill  of  exceptions,  discloses  facts  suflBcient  to  warrant  the  infer- 
ence that  the  proprietor  of  the  Garfield  Apartment  Hotel  was 
an  innkeeper.  The  real  difficulty  hinges  upon  the  question 
whether  Captain  Aloe  and  his  family  were  guests  or  merely 
boarders. 

In  the  only  parallel  case  that  was  cited  to  us  on  behalf  of  the 
plaintiff  in  error,  to-wit,  the  case  of  General  Hancock,  in  48 
American  Reports,  112,  a  recovery  for  his  loss  was  allowed  upon 
the  theory  that  he  was  a  guest,  because  his  contract  authorized 
his  permanent  departure  at  any  time,  although,  in  fact,  he  re- 
mained for  a  long  period  of  time  as  a  guest  of  the  inn  or  hotel 
where  he  stopped. 

In  the  present  case  some  attempt  was  made  to  introduce  a 
section  of  the  United  States  army  regulations  in  order  to  show 
the  necessarily  uncertain  and  transient  character  of  Captain 
Aloe's  residence  at  any  post  of  duty.  This  evidence  was  ex- 
cluded, and  probably  upon  the  correct  theory  that  the  defendant 
could  not  be  bound  by  an  army  regulation  of  which,  so  far  as 
appears,  he  had  no  notice  whatever,  and  in  any  event,  the  regu- 
lation so  denied  introduction  in  evidence  is  not  set  forth  in  the 
bill  of  exceptions,  and  we  are  unable  to  say  what  it  might  have 
disclosed.  At  most,  its  sole  possible  bearing  would  be  as  to  the 
terms  of  the  contract  between  the  parties,  if  those  terms  were 
implied  instead  of  being  expressed.  As  it  is,  we  have  searched 
the  record  in  vain  for  an  indication  as  to  the  contract's  provi- 
sions, if  any,  either  express  or  implied,  relating  to  its  duration. 
The  house  was  of  a  character  to  accommodate  both  guests  and 
boarders.  Captain  Aloe's  relations  to  the  house,  so  far  as  dis- 
closed* are  compatible  with  either  relation,  but  whether  he  was 
a  guest  or  boarder,  we  can  not  decide.  The  burden  was  upon 
him  to  establish  the  allegations  of  his  petition  in  that  behalf; 
it  was  incumbent  upon  him  to  show  affirmatively  that  the  terms 
of  his  contract  were  such  as  to  constitute  him  a  guest  and  not  a 
boarder.  Having  failed  so  to  do  he  was  not  entitled  to  go  to  the 
jury,  and  the  court  below  was  warranted  in  directing  a  verdict 
for  the  defendant. 
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The  suggestion  was  made  to  us  upon  the  hearing  that  the  de- 
fendant in  error  is  dead,  and  until  the  name  of  his  personal 
representative  is  supplied  to  us,  we  shall  necessarily  defer  en- 
tering the  judgment  of  afiSrmanee. 


ACTION  FOR  MALPRACTICE. 

Circuit  Court  of  Cuyahoga  County. 

Clifton  D.  Elms  v.  Charles  R.  Twiggs. 

Decided,  January  17,  I&IO. 

Wrongful  Death — Malpractice — Discretionary  Courses  of  Treatment — 
Question  for  Jury — Substantial  Damage  Upon  Showing  of  Relation^ 
ship  to  Deceased — Interrogatories — Expert  Evidence — Comment  on 
Sam^  hy  Court, 

1.  While  an  action  for. malpractice  can  not  be  successfully  founded 

upon  a  claim  that  the  physician  has  taken  one  of  two  discretionary 
courses,  concerning  the  relative  propriety  of  which  doctors  disagree, 
yet  when  the  propriety  of  the  course  actually  taken  is  challenged, 
the  question  Is  one  for  the  jury  to  determine  as  to  whether  the 
course  taken  was  Improper,  so  as  to  manifest  want  of  ordinary 
skill  and  care,  or  whether  its  propriety  is,  under  the  evidence,  a 
discretionary  question. 

2.  In  an  action  for  wrongful  death  it  is  unnecessary  to  show  more  than 

that  the  deceased  bore  the  relation  of  wife  and  mother  to  the 
persons  for  whose  Interest  the  action  Is  brought,  in  order  to  au- 
thorize substantial,  as  distinguished  from  nominal  damages. 

3.  Interrogatories  must  be  directed  to  the  ascertainment  of  the  Jury's 

mind  concerning  facts  in  issue;  not  merely  ultimate  facts,  but 
determinative  facts.  It  is  sufficient  if  they  are  of  such  a  nature 
as  that  the  answer  to  them,  when  deliberated  upon  and  returned 
by  the  Jury,  shall  tend  to  test  the  correctness  of  the  general  ver- 
dict. 

4.  It  Is  improper  to  suggest  to  the  Jury  that  expert  witnesses  might, 

through  inattention,  fail  to  comprehend  the  true  meaning  of  hy- 
pothetical questions  put  to  them. 

Forwn  &  Powell,  for  plaintiff. 
Walter  D.  Meals,  contra. 

Henry,  J. ;  Winch,  J.,  concurs. 
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The  parties  to  this  proceeding  in  error  stand  in  the  relation 
opposite  to  that  in  which  they  stood  below.  There  Twiggs 
brought  his  action  against  Dr.  Ellis  for  wrongfully  causing  the 
death  of  the  former's  wife  and  intestate,  by  obstetrical  mal- 
practice. Mr.  Twiggs  consulted  Dr.  Ellis  about  the  last  of 
March,  1905,  and  upon  examination  he  found  that  she  was 
threatened  with  involuntary  abortion. 

The  threatened  event  occurred  on  or  about  April  5.  The  after- 
birth was  not  removed  until  about  April  9th,  its  removal  being, 
as  Dr.  Ellis  claims,  impracticable  until  that  time. 

Afterwards,  between  April  12  and  29th  (one  witness  positively 
fixes  the  former  date;  see  bill  of  exceptions,  page  198),  Mrs. 
Twiggs  exhibited  some  of  the  characteristic  symptoms  of  blood 
poisoning,  ♦.  e.,  chills  and  fever.  On  the  latter  date  she  went 
with  her  husband  to  the  doctor's  office.  He,  finding  that  she 
was  sufi^ering  from  fever,  ordered  her  to  go  home  and  to  go  tc 
bed  and  stay  there.  This  she  did,  languishing  until  her  death, 
June  17,  following.  Dr.  Ellis  was  in  attendance  upon  her  most 
if  not  all  of  this  time,  although  it  appears  that  about  the  middle 
of  April  his  patient  seemed  to  be  better,  so  that  she  determined 
to  dispense  with  his  services  and  with  those  of  her  nurse.  The 
dates  as  fixed  by  different  witnesses  are  so  confused,  that  we  can 
say  nothing  with  positiveness  as  to  the  actual  facts  in  regard  to 
these  details. 

A  verdict  and  judgment  of  $1,500  were  recovered  against  Dr. 
Ellis. 

The  errors  alleged  by  him  are: 

1.  The  verdict  is  unsupported  by  the  evidence,  both  as  to 
fact  of  liability  and  the  amount  of  the  damages. 

2.  The  refusal  of  the  court  to  submit  to  the  jury  this  inter- 
rogatory:  ''"When  did  the  decedent  first  manifest  fever  or  chill, 
as  a  sympton  of  the  infection  of  which  she  died!" 

3.  The  charge  of  the  court  concerning  expert  witnesses,  as 
follows : 

**Much  of  the  evidence  in  this  case  has  been  the  evidence  of 
experts,  what  we  call  expert  witnesses.  Witnesses  who  have  par- 
ticular learning  or  experience  of  knowledge  about  matters  that 
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are  involved  in  the  trial  of  the  ease,  are  called  here  to  give  their 
opinions,  based  upon  a  given  state  of  facts,  and  many  of  those 
expert  witnesses  never  saw  this  woman  perhaps;  they  gave  their 
opinion  here  based  upon  a  statement  of  facts  as  claimed  by 
counsel  to  have  been  proved  by  their  witnesses.  Expert  testi- 
money  has  some  peculiar  qualities.  It  is  possible  sometimes  that 
expert  witnesses  may  not  be  put  in  full  possession  of  the  case 
as  it  really  is  before  the  jury.  Some  omissions  of  counsel  in 
stating  a  hypothetical  case,  some  inattention  of  the  witness  in 
listening  to  it,  if  it  is  a  long  question — ^there  is  always  some — and 
possible  at  least,  that  there  may  be  some  slip  of  that  kind.  I 
don't  say  that  there  was  any  such  thing  occurred  in  this  case, 
but  that  liability,  however  slight,  as  it  may  be,  attends  more  or 
less  the  introduction  of  expert  testimony.  Sometimes  an  ex- 
pert witness  takes  an  interest  in  one  side  of  a  case  or  in  another. 
He  wants  to  help  somebody  or  to  hurt  somebody,  and  his  opin- 
ion may  be  more  or  less  warped,  just  as  the  testimony  of  other 
witnesses  may  be  more  or  less  warped  by  interest  or  by  desire  to 
have  a  certain  result  to  the  case.  Some  expert  witnesses  may 
be  more  intelligent  than  others.  Some  have  had.  more  exper- 
ience than  others.  Some  show  from  their  testimony  that  they 
have  a  better  grasp  of  the  case  that  is  put  to  them  than  others, 
and  so  the  testimony  of  expert  witnesses  and  the  value  of  it  may 
vary — may  differ.  Now  I  mention  these  things  not  to  dis- 
credit expert  testimony  at  all,  but  to  enable  you  gentlemen  to 
weigh  that  class  of  evidence,  as  it  is  not  yery  frequently  that 
you  are  called  upon  to  consider  that  class  of  evidence,  land  I  have 
stated  these  things  to  enable  you  to  weigh  these  expert  witnesses 
and  their  testimony  as  it  should  be  weighed.  The  testimony 
of  an  expert  witness  may,  for  various  reasons,  be  of  little  value : 
may  not  be  so  reliable  as  that  of  another;  may  be  for  want  of 
experience  or  ability,  and  so  on.  Other  expert  witnesses  may 
render  the  jury  more  valuable  service.  Men  who  are  candid  and 
capable  and  clear  in  their  statements,  showing  that  they  compre- 
hend the  situation,  may  give  the  jury  very  valuable  assistance 
so  now  I  will  leave  that  kind  of  testimony  for  your  consideration, 
with  these  suggestions  for  your  guidance." 

4.  The  plaintiff  in  error  also  complains  of  the  admissions  of 
sundry  hypothetical  questions  as  embracing  matters  not  in  evi- 
dence. 

Concerning  the  first  of  these  assignments  of  error,  the  evi- 
dence discloses  that  it  is  dangerous  to  leave  the  after-birth  un- 
delivered for  as  long  a  period  as  four  days  after  the  delivery  of 
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the  foetus,  in  cases  of  abortion,  because  it  is  liable  to  occasion 
infection  or  blood  poisoning.     True,  some  of  the  physicians  say 
that  under  the  circumstances  which  Dr.  Ellis  testifies  existed  in 
this  case  the   procedure   in   question   was   proper;   but   other 
physicians  testify  that  it  is  improper  in  any  case.     While  it  is 
undoubtedly  true  that  an  action  for  malpractice  can  not  be  suc- 
cessfully founded  upon  the  claim  that  the  physician  has  taken 
one  of  two  discretionary  courses  concerning  the  relative  pro- 
priety of  which  doctors  disagree,  yet  when  the  propriety  of  the 
course  actually  taken  is  challenged,  as  in  this  case,  the  question 
is  one  for  the  jury  to  determine  as  to  whether  the  course  taken 
was  improper,  so  as  to  manifest  want  of  ordinary  skill  and  care 
on  the  part  of  the  physician,  or  whether  its  propriety  is,  under 
the  evidence,  a  discretionary  question.     The  true  doctrine  should 
of  course  be  presented  to  the  jury  in  the  charge,  and  no  com- 
plaint is  made  of  the  charge  in  this  behalf  in  the  case  before  us. 
We  can  not  say,  from  the  evidence,  that  the  jury  were  wrong 
in  finding  that  the  conduct  of  Dr.  Ellis  in  this  case  was  ir- 
reconcilable with  the  exercise  by  him  of  ordinary  skill  axid  care 
as  a  physician.     If  the  case  were  originally  presented  to  us,  we 
might  essay  a  decision,  but  our  province  is  solely  to  determine 
whether  the  jury  had  any  substantial  evidence  on  which  to  found 
the  verdict  at  which  they  arrived. 

It  is  claimed,  however,  that  upon  the  facts  of  this  case  it  is 
apparent  that  the  blood  poisoning  originated  from  some  other 
cause  than  the  delay  in  removing  the  afterbirth.  It  appears  to 
be  agreed  that  infection  declares  itself  within  three  days  after 
exposure  thereto,  and  Dr.  Ellis  claims  that  the  first  appearance 
of  infection  in  Mrs.  Twigg's  case  was  nearly  three  weeks  after 
the  removal  of  the  afterbirth.  But,  as  already  stated,  one  wit- 
ness positively  declares  that  on  April  12,  while  Dr.  Ellis  was 
still  in  attendance  upon  his  patient,  and  before  his  alleged 
dismissal  by  her,  Mrs.  Twiggs  was  suffering  from  a  chill,  and 
there  is  some  testimony  at  least  that  the  condition  of  the  after- 
birth when  removed  was  such  as  to  compel  the  inference  of  in- 
fection already  declared  at  that  time.  Moreover,  Dr.  Ellis  him- 
self signed  the  death  certificate  in  which  he  had  written  as  the 
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"cause  of  death:  Placenta-Previas  (?)  auto-infection,  duration 
twelve  weeks.  Contributory  cause  of  death:  Sepsis,  duration 
eleven  weeks."  While  the  duration  of  cause,  or  contributory 
cause  of  death  as  thus  given  by  Dr.  Ellis  is  too  great  to  support 
his  own  theory,  it  is  likewise  too  great  to  support  the  theory  of 
the  plaintiff.  It  is  however  significant  that  the  difference  of 
duration  is  but  a  week  between  the  inception  of  the  cause  of  death 
to-wit,  auto-infection,  superinduced  by  some  condition  of  the 
placenta,  or  afterbirth,  and  the  appearance  of  the  contributory 
cause  of  death,  to-wit,  sepsis  or  blood  poisoning.  Dr.  Ellis  now 
says  that  this  interval  was  three  weeks  instead  of  one.  It  seems 
to  us  that  while  this  death  certificate  is  by  no  means  conclusive 
of  negligence  or  unskillfuUness,  it  is  pretty  nearly  conclusive  as 
to  the  origin  in  both  time  and  cause  of  the  condition  which  re- 
sulted in  the  patient's  death.  All  in  all  we  are  not  prepared  to 
say  from  a  consideration  of  this  record  alone  that  the  verdict 
is  either  unsupported  by  any  evidence,  or  contrary  to  the  weight 
of  the  evidence. 

As  to  the  measure  of  damages  it  is  claimed  that  nothing  is 
shown  in  the  evidence  regarding  any  actual  pecuniary  damages 
sustained  by  any  of  the  next  of  kin,  the  husband  and  children 
of  the  deceased.  We  think  it  is  unnecessary  to  show  anything 
more  than  the  fact  of  wifehood  and  motherhood  to  authorize 
substantial  as  distinguished  from  nominal  damages. 

See  Railway  Co,  v.  Murphy,  50  Ohio  St.,  135;  St,  RaUtuay 
Co,  V.  Altemeier,  Admx,  60  Ohio  St.,  10. 

Concerning  the  request  for  a  special  finding,  we  think  it  should 
have  been  granted.  The  time  when  the  infection  first  declared 
itself  was  as  already  "shown,  a  most  important  fact  of  the  case. 
It  is  perhaps  true  that  the  most  favorable  answer  from  Dr. 
Ellis'  standpoint  to  the  question  thus  sought  to  be  asked  of  the 
jury  in  his  behalf  would  have  involved  no  such  inconsistency 
with  the  general  verdict  against  him  as  to  require  or  warrant 
the  granting  of  a  motion  for  judgment  non  obstante  veredicto, 
if  interposed  by  him.  But  this  is  not  the  exclusive  test  to  be  ap- 
plied in  passing  upon  a  request  to  submit  interrogatories  to  the 
jury.     It   is   true,   of   course,    that   misleading   interrogatoriea 
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should  not  be  submitted,  nor  those  which  relate  merely  to  pro- 
cesses by  means  of  which  the  jury  arrive  at  their  general  verdict. 

The  interrogatories  must  be  directed  to  the  ascertainment  of 
the  jury's  mind  concerning  facts  in  issue,  not  merely  ultimate 
facts,  but  determinative  facts.  It  is  suflScient  if  they  are  of 
such  nature  as  that  the  answer  to  them,  when  delivered  upon 
and  returned  by  the  jury  shall  tend  to  test  the  correctness  of  the 
general  verdict.  Electric  Ky.  Co.  v.  Hawkins,  64  Ohio  St..  391 ; 
Gall  V.  Priddy,  66  Ohio  St.,  400. 

The  interrogatory  in  this  case,  we  think,  would  have  tended 
to  test  the  correctness  of  the  general  verdict  and  it  should  there- 
fore have  been  submitted.     To  refuse  to  submit  it  was  error. 

Concerning  the  third  assignment  of  error,  the  charge  of  the 
court  on  expert  witnesses,  we  note  particularly  this  sentence: 
'*Some  omissions  of  counsel  in  stating  a  hypothetical  case,  some 
inattention  to  the  witness  in  I'stening  to  it,  if  it  is  a  long  question 
— ^there  is  always  some — and  possible  at  least  that  there  may  be 
some  slip  of  that  kind." 

All  the  witnesses  of  the  defendant  below  were  physicians. 
The  hypothetical  questions  asked  of  them  were  necessarily  long, 
much  longer  than  those  which  the  theory  of  the  plaintiff  below 
required  in  the  case  of  the  hypothetical  questions  propounded 
to  his  expert  witnesses.  The  statement  quoted  from  the  charge 
was  therefore  discriminatory  against  the  defendant's  witnesses. 
We  think  it  was  improper  to  suggeist  to  the  jury  that  these  ex- 
pert witnesses  might,  through  inattention,  have  failed  to  com- 
prehend the  true  meaning  of  the  questions  put  to  theni.  Ex- 
perts are  called  because  of  their  superior  learning  and  intelli- 
gence in  some  direction,  and  a  professional  expert  can  not  be 
presumed  to  be  any  less  likely  to  comprehend  the  meaning  of  a 
question,  long  though  it  may  be,  than  any  other  witness.  To 
ascribe  inattention  to  them,  even  by  way  of  suggestion,  may  well 
mislead  the  jury  into  speculation  concerning  the  unreliability 
of  expert  testimony,  even  within  the  sphere  of  its  conceded 
value.  See  Insurance  Co.  v.  Hoivellj  68  Ohio  St.,  614,  622; 
State  V.  Tuttle  67  Ohio  St.,  440  (4th  paragraph  of  the  syllabus). 
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We  think  the  court  erred  in  intimating  that  there  may  have 
been  some  inattention  on  the  part  of  the  expert  witnesses  in  lis- 
tening to  any  hypothetical  questions. 

Concerning  the  fourth  and  last  error  assigned,  we  content 
ourselves  with  the  remark  that  the  hypothetical  questions  ob- 
jected to  and  allowed  to  be  put  to  witness  by  plaintiff  below  are 
not  so  plainly  inclusive  of  facts,  for  which  there  is  no  evidence, 
as  to  warrant  our  finding  error  in  the  overruling  of  the  objec- 
tions made  thereto. 

Upon  the  whole  record  we  find  no  error,  except  as  already 
noted,  to- wit: 

1st.  In  refusing  to  submit  the  interrogatory  to  the  jury  as 
requested  by  the  defendant  below. 

2d.  In  charging  the  jury  that  expert  witnesses  may  have 
been  inattentive  to  some  elements  in  long  hyi)othetical 
questions. 

For  these  two  errors  the  judgment  of  the  court  of  common 
pleas  is  reversed  and  the  cause  remanded  for  a  new  trial. 
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AN  INVALID  PROVISION  IN  THE  ACT  PROVIDING  AID 

FOR  THE  NEEDY  BUND. 

Court  of  Appeals  for  Franklin  County. 

The  State  op  Ohio,  ex  eel  John  P.  Brennan,  Treasurer  op 
State,  v.  W.  C.  Benham^  as  Treasurer  op  Franklin 

County,  Ohio. 

Decided,  November  11,  1913. 

Constitutional  Late — Beneficiaries  under  the  County  Act — Deprived  of 
Vested  Rights  in  Existing  Funds  hy  the  State  Commission  Act — 
103  O.  L.,  833. 

1.  Section  8  of  the  state  commission  act  for  "relief  of  the  needy  blind," 

providing  for  payment  into  the  state  treasury  of  funds  already  in 
the  hands  of  county  treasurers  for  aid  to  needy  blind,  is  in  contra- 
vention of  the  rights  of  the  county  beneficiaries  for  whom  these 
funds  were  raised  by  tax  levy  and  whose  rights  therein  accrued 
prior  to  the  passage  of  the  present  act,  which  is  prospective  in  its 
operation  and  has  for  its  purpose  the  general  benefit  of  needy 
blind  throughout  the  state. 

2.  But  taken  in  its  entirety  the  present  act  is  not  repugnant  to  any 

provision  of  the  Constitution,  and  will  be  treated  as  a  valid  en- 
actment, with  the  provision  eliminated  as  to  payment  of  funds 
into  the  state  treasury  heretofore  raised  and  now  in  the  hands 
of  county  treasurers. 

3.  These  existing  funds  should  be  administered  under  the  county  act 

which  the  state  act  sought  to  repeal;  and  where  a  surplus  remains 
in  the  hands  of  a  county  treasurer,  after  providing  for  the  bene- 
ficiaries for  whom  it  was  intended,  it  may  be  transferred  to  the 
general  revenue  fund  of  the  county  under  laws  existing  at  the 
time  the  levy  was  made. 

Timothy  S.  Hogan,  Attorney-General,  Clarence  D.  Laylin  and 
Henry  8.  Ballard,  for  plaintiff. 

Edward  C.  Turner,  Prosecuting  Attorney,  John  M.  McOil- 
livray  and  Herbert  C.  Sherman,  for  defendant. 

M.  B,  Eamhart  and  W.  E.  TUton,  amid  curiae. 

Fernedino,  J. ;  Allread,  p.  J.,  and  Kunkle,  J.,  concur. 

This  action  is  one  of  mandamus  to  compel  the  county  treas- 
urer of  Franklin  county,  Ohio,  to  deliver  to  the  state  treasurer 
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the  sum  of  $32,721,  representing  the  balance  of  a  fund  on 
hand  and  in  his  olBfieial  custody  raised  by  taxation  under  a 
levy  for  the  relief  of  the  needy  blind  of  said  county.  This 
relief  sought  is  founded  upon  the  following  provision  in  the 
legislative  act  of  May  9th,  1913  (103  0.  L.,  833),  entitled  '*An 
act  to  create  an  institution  for  the  relief  of  the  needy  blind," 
to- wit,  the  provision  in  Section  8  that  ''after  the  passage  of 
this  act,  and  on  the  demand  of  the  state  treasurer,  the  treasurer 
of  the  respective  counties  shall  transfer  and  pay  over  to  the 
state  treasurer  all  moneys  in  their  possession  or  that  may  there- 
after come  into  their  possession  under  present  levies  for  the 
relief  of  the  blind." 

The  respondent  makes  two  defenses: 

1.  The  unconstitutionality  of  the  state  commission  act  and 
particularly  as  to  clause  8  above  recited; 

2.  That  certificates  awarded  under  the  county  commission 
act  prior  to  the  passage  of  the  state  act,  which  became  eflfective 
August  11,  1913,  and  amounting  to  $30,503.62,  are  outstanding 
and  unpaid  and  should  be  liquidated  out  of  said  fund  prior  to 
any  amount  thereof  being  paid  the  state  treasurer. 

A  demurrer  was  filed  by  the  relator  to  each  of  these  defenses. 

The  act  of  April  23d,  1904,  entitled  *'an  act  to  provide 
relief  for  worthy  blind"  (97  0.  L.,  392),  was  declared  uncon- 
stitutional in  the  case  of  Lucas  County  v.  State  (75  0.  S.,  114), 
decided  October  16,  1906.  The  General  Assembly  thereupon 
passed  the  act  of  April  2d,  1908  (99  0.  L.,  56),  entitled  ''an  act 
to  provide  relief  of  needy  blind." 

This  act  has  been  declared  by  the  Supreme  Court  in  a  recent 
decision  as  constitutional  (the  opinion  in  full  has  not  yet  been 
made  public).  This  act  of  1908,  before  the  Supreme  Court 
in  the  recent  case  referred  to,  was  amended  in  certain  particu- 
lars prior  to  the  passage  of  the  state  commission  act  of  1913, 
but  the  amendments  were  not  of  such  character  as  to  imperil 
its  constitutionality. 

We  have  carefully  considered  the  various  statutes  upon  the 
subject  of  relief  to  the  blind,  and  have  arrived  at  the  conclu- 
sion that  so  far  as  the  general  purpose  of  the  state  commission 
act  is  concerned  it  is  not  repugnant  to  any  provision  of  the 
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Constitution  except  the  clause  above  quoted  from  Section  8. 
The  fund  in  controversy  was  raised  prior  to  the  passage  of  the 
state  commission  act,  under  levies  specifically  made  for  previous 
years  supplying  relief  to  the  needy  blind  in  Franklin  county, 
which  fund  was  to  be  administered  through  the  channel  of  the 
county  authorities  in  favor  of  the  holders  of  certificates  and 
warrants  adjudged  entitled  thereto. 

The  state  administration  act  took  effect  August  11th,  1913. 
It  is  prospective  only  in  its  operation,  and  is  to  be  administered 
for  the  general  benefit  of  the  needy  blind  throughout  the  state. 
It  therefore  follows  that  the  transfer  of  the  Franklin  county 
fund  to  the  state  treasurer  would  necessarily  have  the  effect  of 
diverting  the  moneys  from  the  county  beneficiaries,  who  had 
rights  accruing  prior  to  the  passage  of  the  state  act,  to  a  general 
class  of  beneficiaries  throughout  the  state.  The  fund  should 
with  propriety  be  confined  to  Franklin  county  alone. 

This  clause  of  Section  8  is  therefore  in  conflict  with  Section 
5  of  Article  VII  of  the  Constitution,  which  provides: 

**No  tax  shall  be  levied  except  in  pursuance  of  law,  and  every 
act  imposing  a  tax  shall  state  distinctly  the  object  of  the  same 
to  which  only  it  shall  be  applied." 

This  clause  in  Section  8  of  the  act  of  1913  is  merely  incidental, 
and  is  not  vital  or  controlling  as  an  inducement  of  the  entire 
act  and  may  be  separated  therefrom.  Its  invalidity  dpes  not 
therefore  affect  the  other  provisions  of  the  act  except  the  repeal- 
ing clause.  The  repealing  clause  of  the  act  of  1913,  so  far  as 
it  attempts  to  repeal  or  supersede  the  county  commission  act  in 
the  administration  of  the  funds  on  hand,  is  also  void  to  that 
extent,  for  the  reason  that  the  Legislature  would  not  have 
absolutely  repealed  the  former  act  except  for  the  clause  provid- 
ing for  the  transfer  of  the  fund  to  the  state  authorities. 

It  Ib  contended  that  at  least  the  surplus  after  the  payments 
of  warrants  due  up  to  the  time  of  the  taking  effect  of  the 
state  act  should  be  paid  into  the  state  treasury  for  administra- 
tion under  the  state  act.  We  are  not  without  doubt  upon  this 
feature,  but  after  careful  consideration  we  have  reached  the 
conclusion  that  under  the  constitutional  provision  above  quoted 
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even  the  surplus  can  not  be  transferred  to  the  state  treasury, 
but  must  be  retained  in  the  county  treasury  to  go  to  the  general 
revenue  fund  or  other  county  purposes  to  which  it  may  be 
transferred  under  laws  existing  at  the  time  the  levies  were 
made. 

The  demurrer  to  both  defenses  of  the  answer  will  therefore 
be  overruled,  and  if  no  amendments  to  the  pleadings  are  desired, 
final  judgment  may  be  rendered  in  favor  of  the  defendant. 


VALIDITY  OF  THE  NEW  JURY  LAW. 

Court  of  Appeals  for  Sandusky  County. 

Frank  S.  Shopfstal  and  Carrie  A.  Shopfstal  v.  Robert  A. 

Elder  and  Clara  •J.  Elder. 

Decided,  July  5,  1913. 

Provision  for  Verdicts   hy  Nine  or  More  Jurors — Actions   to   Which 
This  Law  is  Applicable — Section  11455  as  Amended. 

1.  The  amendment  to  Section  11455,  General  Code,  103  O.  L.,  11,  passed 

February  6th,  1913,  and  which  went  into  effect  on  May  14th,  1913, 
providing  that  "in  all  civil  actions  a  jury  shall  render  a  verdict 
upon  the  concurrence  of  three-fourths  or  more  of  their  number," 
relates  to  the  remedy  and  is  to  be  construed  as  if  Section  26,  Gen- 
eral Code,  was  a  part  thereof. 

2.  I'he  words,  ''in  all  civil  actions,"  being  general  in  character,  are 

not  sufficient  to  make  the  statute  applicable  to  actions  pending 
when  the  act  became  effective,  but  an  express  provision  is  neces- 
sary to  accomplish  such  result,  and  the  act  as  amended  applies 
only  to  civil  actions  commenced  on  or  after  May  14th,  1913. 

3.  In  an  action  to  recover  damages  for  fraud  and  deceit  in  the  sale  of 

personal  property,  the  measure  of  damages  is  the  difference  be- 
tween the  value  of  the  property  as  it  was  represented  to  be  and 
its  actual  value  at  the  time  of  the  purchase.  (63  O.  S.,  545,  fol- 
lowed.) 

Jesse  Vickery,  for  the  plaintiff  in  error. 
Parkhurst  &  Vickery  and  Oarver  &  Oarver,  contra. 

Chittenden,  J. ;  Richards,  J.,  and  Kinkade,  J.,  concur. 
The  action  in  the  common  pleas  court  was  brought  by  the 
plaintiffs  in  error  as  plaintiffs  against  the  defendants  to  recover 
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damages  alleged  to  have  been  sustained  because  of  fraud  and 
deceit  practiced  by  the  defendants  in  the  sale  to  plaintiffs  of  a 
certain  stock  of  merchandise.     The  transaction  out  of  which 
the  damage  is  said  to  have  arisen  was  the  trade  or  exchange  of 
certain  real  estate  in  Toledo  for  a  stock  of  dry  goods,  millinery 
and  fixtures  in  the  city  of  Bellevue,  made  on  or  about  the 
24th  day  of  August,  1912.    It  is  claimed  by  the  plaintiffs  that 
the  defendants  fraudulently  represented  the  stock  of  goods  to 
be  of  good  quality,  and  that  it  would  invoice  $6,500.    It  is  also 
claimed  that  the  defendants  represented  that  they  had  an  estab- 
lished trade,  and  that  their  sales  would  amount  to  $12,000  per 
year.    The  plaintiffs  claimed  that  these  representations  were 
false,  particularly  with  respect  to  the  amount  of  the  inventory 
of  such  goods,  and  they  alleged  that  the  goods  did  not  at  the 
time  invoice  to  exceed  $1,516.    They  claim  that  they  relied  upon 
the  representation  of  the  defendants  in  making  the  exchange, 
and  they  have  been  damaged  in  the  sum  of  $3,000.     The  real 
estate  in  Toledo,  owned  by  the  plaintiffs  and  by  them  deeded  to 
the  defendants  in  exchange,  was  encumbered  by  a  mortgage  of 
$2,000,  and  as  a  part  of  the  bargain  the  plaintiffs  agreed  to  and 
did  execute  and  deliver  to  the  defendants  a  promissory  note 
for  the  sum  of  $2,000,  secured  by  a  chattel  mortgage  upon  the 
stock  of  goods  conveyed  to  them  by  the  defendants.    It  appears 
that   thereafter,   to-wit,  December  31st,   1912,  the  defendants 
discovered  some  defect  in  the  form  of  the  chattel  mortgage,  and 
requested  the  plaintiffs  to  execute  a  new  note  and  mortgage  in 
lieu  of  those  theretofore  given.    They  thereupon  did  execute  a 
new  mortgage  and  ten  new  notes,  aggregating  the  sum  of  $2,000, 
which  were  secured  by  the  mortgage,  and  another  note  for  $40, 
representing  the  accrued  interest,  which  was  unsecured. 

On  the  21st  day  of  March,  1913,  the  plaintiffs  commenced 
this  action  in  the  court  of  common  pleas.  The  defendants  by 
their  answer  denied  all  the  allegations  of  the  petition  charging 
fraud  in  the  transaction,  and  set  up  a  cross-petition  in  which 
they  sought  to  recover  judgment  upon  the  promissory  notes,  and 
also  prayed  for  a  foreclosure  of  the  chattel  mortgage  securing 
the  same.  The  cause  went  to  trial  on  the  6th  day  of  May,  1913 ; 
the  court  charged  the  jury  on  the  20th  day  of  May,  and  on  the 
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2l8t  day  of  May  the  verdict  was  returned,  signed  by  ten  jurors 
who  had  agreed  upon  the  verdict  in  which  the  other  two  jurors 
did  not  concur.  The  verdict  of  the  jury  was  in  favor  of  the 
plaintiffs  upon  the  cause  of  action  set  up  in  their  petition,  and 
their  damages  were  assessed  at  no  dollars.  Upon  the  causes 
of  action  set  up  in  the  cross-petition  of  the  defendants,  the 
verdict  was  in  favor  of  the  defendants  for  the  sum  of  $2,069,23, 
that  being  the  full  amount  of  the  defendants'  claim.  A  motion 
for  a  new  trial  was  filed  by  the  plaintiffs,  which  was  overruled 
by  the  common  pleas  court,  and  judgment  was  entered  upon 
the  verdict,  in  favor  of  the  defendants.  Thereupon  the  plaint- 
iffs prosecuted  error  in  this  court,  and  present  a  bill  of  excep- 
tions containing  all  the  evidence. 

The  first  question  challenging  the  attention  of  the  court  is 
as  to  whether  or  not  the  court  was  in  error  in  charging  the  jury 
that  when  nine  of  their  number  had  agreed  upon  a  verdict, 
it  might  be  returned  into  court.  The  amendment  to  Section 
11455,  General  Code,  providing  that  *4n  all  civil  actions  a  jury 
shall  render  a  verdict  upon  the  concurrence  of  three-fourths  or 
more  of  their  number,"  was  passed  by  the  General  Assembly 
on  the  6th  day  of  February,  1913.  It  was  approved  by  the 
Governor  on  the  12th  day  of  February,  1913,  and  was  filed  in  the 
office  of  the  Secretary  of  State  February  13th,  1913.  By  provi- 
sion of  the  Constitution,  Article  II,  Section  Ic,  the  law  as  passed 
by  the  General  Assembly  did  not  become  effective  until  ninety 
days  after  it  had  been  filed  by  the  Governor  in  the  office  of  the 
Secretary  of  State.  It  therefore  did  not  become  effective  until 
the  14th  day  of  May,  1913,  and  it  will  be  seen  that  the  cause 
was  upon  trial  at  the  time  when  the  amendment  became  effective. 
It  is  claimed  by  the  plaintiffs  that  the  amendment  did  not  affect 
the  case  on  trial  because  it  was  pending  at  the  time  the  law  went 
into  effect,  and  that  the  amendment  contained  no  provision  ex- 
pressly making  it  applicable  to  pending  cases.  The  amendment 
providing  for  a  verdict  by  less  than  the  unanimous  agreement 
of  the  jurors  is  one  clearly  remedial  in  its  nature.  At  the  time 
of  its  passage  Section  26,  General  Code,  was  in  full  force  and 
effect.     The  section  reads  as  follows: 
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**Sec.  26.  Whenever  a  statute  is  repealed  or  amended,  such 
repeal  or  amendment  shall  in  no  manner  affect  pending  actions, 
prosecutions  or  proceedings,  civil  or  criminal,  and  when  the 
repeal  or  amendment  relates  to  the  remedy,  it  shall  not  affect 
pending  actions,  prosecutions,  or  proceedings,  unless  so  ex- 
pressed, nor  shall  any  repeal  or  amendment  affect  causes  of  such 
action,  prosecution,  or  proceeding,  existing  at  the  time  of  such 
amendment  or  repeal,  unless  otherwise  expressly  provided  in  the 
amending  or  repealing  act." 

The  question  presented  is  not  one  calling  for  construction  of 
any  constitutional  provision,  but  only  for  a  construction  of  the 
amended  statute.  Section  11455,  as  it  may  be  affected  by  Section 
26,  General  Code. 

Article  I,  Section  5,  of  the  Constitution  of  the  state,  provid- 
ing that  **the  right  of  trial  by  jury  shall  be  inviolate,  except 
that,  in  civil  cases,  laws  may  be  passed  to  authorize  the  render- 
ing of  a  verdict  by  the  concurrence  of  not  less  than  three-fourths 
of  the  jury,"  does  not  by  its  terms  enact  that  a  verdict,  con- 
curred in  by  three-fourths  of  the  jury,  shall  be  suflScient.  The 
constitutional  provision  only  conferred  upon  the  Legislature  the 
power  to  abolish  the  common  law  verdict  requiring  the  unan- 
imous agreement  of  the  jury,  and  substituting  therefor  a  ver- 
dict to  be  concurred  in  by  not  less  than  three-fourths  of  the  jury. 
The  amendment  in  question  was  passed  by  the  Legislature  with 
the  evident  purpose  of  carrying  into  effect  this  constitutional 
provision. 

In  State,  ex  rel  Construction  Company,  v.  Rdbbitts,  46  Ohio 
State,  178,  the  court  held: 

**The  statute  relates  to  the  remedy,  and  must  be  construed 
in  connection  with  Section  79,  Revised  Statutes;  so  that,  the 
language  therein  contained,  *that  in  every  instance  where  a 
judge  of  the  court  of  common  pleas  is  interested  in  the  event 
of  a  cause  •  •  •  pending  before  the  court  in  any  county  in  his 
district,'  it  may,  'unless  there  is  a  judge  residing  in  the  county 
not  so  interested,'  be  removed  to  another  county,  does  not, 
though  general  in  form  and  expressed  in  the  present  tense,  apply 
to  a  pending  action,  where  the  state  of  facts,  constituting  such 
ground  of  removal,  existed  at  the  adoption  of  the  statute.  No 
generality  of  language  used  in  an  amendment  relating  to  the 
remedy,  will,  under  Section  79,  Revised  Statutes,  make  it  ap- 
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plicable  to  a  pending  action,  prosecution  or  proceeding ;  to  make 
it  50  applicable  the  intention  must  be  expressed  in  a  provision 
to  that  effect." 

In  discussing  the  effect  of  Section  26,  General  Code  (formerly 
Section  79,  Revised  Statutes)  the  Supreme  Court  in  Traveler's 
Insurance  Company  v.  Myers  et  al,  59  0.  S.,  332,  say: 

'*This  section  of  the  statutes  was  adopted  for  the  reason  that, 
though  the  Legislature  is  denied  by  the  Constitution  the  power 
to  pass  retroactive  laws,  it  had  been  held  that  this  did  not  include 
laws  relating  to  the  remedy ;  and  so  to  prevent  abuses,  of  which 
there  were  many  and  somewhat  discreditable  ini^ances,  it  was 
provided  that  where  laws  relating  to  the  remedy  were  adopted 
they  should  not  affect  pending  actions,  prosecutions  or  proceed- 
ings, nor  existing  causes  of  action,  prosecutions  or  proceedings 
unless  otherwise  expressly  made  so  in  the  amending  or  repealing 
act.  The  policy  of  the  section  suggests  that  it  should  receive 
a  liberal  construction  to  the  end  that  its  policy  be  not  subverted ; 
and  that  an  act  within  its  provisions  should  by  clear  language 
express  that  it  was  intended  to  apply  to  each  classification  of 
Section  79 — cause  of  action,  prosecution  and  proceeding;  and 
if  it  fails  to  apply  to  all,  it  should  be  applied  no  further  than 
the  language  employed  requires.  State,  ex  rel  Construction 
Company,  v.  Babbitts,  46  Ohio  St.,  178." 

To  the  same  effect  is  the  decision  in  Charles  v.  Fowley  et  al, 
71  Ohio  State,  50 ;  also  State  v.  Barlow,  70  Ohio  State,  374. 

In  interpreting  a  constitutional  provision,  the  Supreme  Court 
in  the  case  of  B\upp  et  al  v.  Hocking  Valley  Oil  &  Natural 
Oas  Company,  decided  May  6th,  1913,  and  found  reported  in 
the  Ohio  Law  Beporter  of  June  16,  1913,  used  the  following 
language : 

**  Courts  for  the  review  of  legal  proceedings  are,  and  have 
been,  an  essential  part  of  our  judicial  system.  Valuable  rights 
acquired  under  a  system  in  full  and  legal  operation  should  not 
be  held  by  the  court  to  have  been  withdrawn  and  destroyed,  un- 
less by  express  language  or  by  provision,  from  which  it  must 
follow,  by  necessary  implication,  that  such  result  was  intended. 
This  doctrine  was  upheld  in  Commonwealth  v.  Balph,  111  Pa. 
St.,  379;  EncUich  on  Interpretation  of  Statutes,  Section  522." 

The  common  law  jury  of  twelve  men,  with  the  necessity  for 
a  unanimous  verdict,  has  been  a  part  of  the  judicial  system  of 
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this  state  since  its  org^nizatioB,  and  the  right  to  have  a  proper 
case  submitted  to  such  jury  has  been  a  right  enjoyed  by  all 
citizens;  and,  applying  the  language  above  quoted,  such  right 
*' should  not  be  held  by  the  court  to  have  been  withdrawn  and 
destroyed,  unless  by  express  language  or  by  provisions  from 
which  it  must  follow,  by  necessary  implication,  that  such  result 
was  intended." 

In  Article  IV,. Section  2,  and  Section  6,  and  the  Schedule, 
Section  20,  of  the  Constitution  as  adopted  by  the  vote  of  the 
people  on  September  3d,  1912,  an  intention  upon  the  part  of 
the  people  to  preserve  existing  rights  in  pending  cases,  is  clearly 
shown.  It  is  contended  that  the  words,  **in  all  civil  actions," 
clearly  indicate  an  intention  upon  the  part  of  the  Legislature 
to  make  the  amendment  applicable  to  pending  cases.  We  can  not 
agree  with  this  contention.  The  language  is  general  in  its 
charactei",  and  is  not  to  be  held  to  take  the  place  of  the  ex- 
press language  required  by  Section  26,  General  Code,  in  order 
that  it  may  be  made  applicable  to  pending  actions.  It  will  be 
noted  that  the  Supreme  Court  has  distinctly  stated  that  when 
construing  a  statute  of  this  character  it  must  be  read  as  though 
Section  26  was  in  fact  a  part  of  the  section  construed.  The 
words  quoted  seem  rather  to  have  been  used  so  that  the  amended 
section  would  agree  in  its  wording  with  the  words  used  in 
Article  I,  Section  5,  of  the  Constitution,  conferring  the  right 
upon  the  General  Assembly  to  enact  the  amendment.  It  also 
has  the  effect  of  specifically  limiting  the  three-fourths  jury  ver- 
dict to  civil  actions,  and  to  no  other  class  of  actions  or  proceed- 
ings. 

It  is  our  conclusion  that  Section  11455,  as  amended  by  the 
act  passed  February  6th,  1913,  does  not  apply  to  actions  pending 
at  the  time  of  its  going  into  effect,  to-wit,  May  14th,  1913.  If 
it  is  deemed  wise  that  the  amendment  should  be  made  applicable 
to  pending  actions,  it  should  be  so  determined  by  the  Legisla- 
ture in  express  terms,  as  the  power  to  make  it  so  applicable  is 
legislative  and  not  judicial  in  character. 

It  follows  that  the  trial  court  was  in  error  in  charging  the 
jury  that  a  verdict  might  be  returned  upon  the  agreement  of 
nine  or  more  of  their  number.  The  judgment  will  therefore 
be  reversed  and  remanded  for  a  new  trial. 
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In  view  of  this  result,  certain  other  errors  complained  of  by 
the  plaintiffs  should  be  discussed  in  this  opinion.  At  the  conclu- 
sion of  the  evidence  and  before  argument,  the  court  was  request- 
ed by  the  defendants  to  give  certain  written  instructions  to  the 
jury.  Some  of  these  requests  related  to  the  claim  of  plaintiffs 
that  there  was  a  representation  as  to  what  the  stock  would 
invoice.  No  question  has  been  made  as  to  the  sufficiency  of  the 
allegations  contained  in  the  'petition  in  this  rei^ect.  There  may 
be  some  question  as  to  whether  an  allegation  that  there  was  a 
representation  that  the  stock  of  goods  would  invoice  a  certain 
amount,  is  the  equivalent  of  a  representation  that  the  stock  was 
of  a  given  value,  unless  the  allegation  is  accompanied  with  the 
further  statement  that  it  was  understood  between  the  parties  to 
be  the  equivalent  of  a  statement  of  its  value. 

Special  instruction  number  7  in  substance  is  to  the  effect  that 
the  plaintiffs  had  no  right  to  rely  upon  the  statementis  of  the 
defendants,  their  interests  being  adverse  to  those  of  the  plaint- 
iffs, if  the  plaintiffs  were  so  situated  that  they  could,  in  the 
exercise  of  ordinary  diligence,  have  examined  and  ascertained 
whether  their  statements  were  true  or  fraudulent.  Whether 
this  would  be   a  correct  statement   of  the   law   in   a   proper 

case  need  not  now   be   determined;   but   we   are   of   opinion 
that  it  is  not  a  correct  statement  of  the  law  as  applied  to 

this  case,  the  evidence  showing  that  the  goods  about  which 

the  representations   were  made  consisted   of   a  stock  of   dry 

goods  and  millinery;  that  the  representations  went  not  only 

to  the  quantity   and   quality   of  the  stock,   but  also   to   the 

volume    and    extent    of    the    business    and    the    amount   that 

the  stock  would  invoice.    We  think  that  under  these  facts  as 

shown  by  the  evidence,  the  request  as  framed  might  have  been 

misleading  to  the  jury,  and  should  not  have  been  given. 

The  tenth  written  instruction  is  to  the  effect  that  the  good-will 

of  the  business  was  a  salable  asset  in  connection  with  the  tangible 

property  of  the  business,  and  that  it  is  not  necessary  that  the 

term,  ''good  will,"  be  specifically  mentioned  in  order  to  convey 

the  same.     This  instruction   would  imply  that  there  was  an 

issue  in  the  case  as  to  whether  or  not  the  good  will  was  included 

in  the  sale;  whereas,  by  the  answer  of  the  defendants  and  the 
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reply  of  the  plaintiffs,  it  is  admitted  that  the  good  will  was 
included  in  the  sale  of  the  premises.  The  giving  of  this  instruc- 
tion might  be  harmless  were  it  not  for  the  fact  that  there  was 
a  contention  as  to  whether  or  not  the  good  will  might  properly 
be  included  in  an  inventory  of  the  stock.  It  is  entirely  clear 
that  good  will  is  not  properly  included  as  an  item  in  the  inven- 
tory of  a  stock  of  merchandise. 

The  instruction,  therefore,  as  framed,  we  think  may  have  been 
misleading,  and  should  not  have  been  given. 

We  disapprove  of  the'  eleventh  instruction  as  given,  as  being 
calculated  to  mislead  the  jury.  It  fails  to  state  clearly  that 
if  the  jury  find  from  the  facts  proven  that  the  plaintiffs,  by  the 
giving  of  the  notes  and  mortgage,  thereby  intended  to  waive 
any  claim  for  damages  arising  from  false  representations,  the 
plaintiffs  could  not  recover  in  this  action. 

The  only  other  error  which  we  think  needs  to  be  discussed 
at  this  time  is  the  error  claimed  to  have  been  made  in  charging 
the  measure  of  damages.  The  court  charged  that  the  measure  of 
damages  was  the  difference  in  value  between  the  house  and  lot 
of  the  plaintiffs  and  the  value  of  the  stock  of  goods  of  the  defend- 
ants on  the  date  of  the  exchange.  Counsel  for  neither  party 
claimed-  any  different  rule.  This  charge  was  erroneous.  The 
correct  rule  of  damage  is  laid  down  by  our  Supreme  Court  in 
Linerode  v.  BasmiLssen,  63  Ohio  State,  545.  It  is  the  difference 
between  the  value  of  the  stock  of  goods  as  it  was  at  the  time  of 
the  exchange,  and  its  value  if  it  had  been  as  represented  by  the 
defendants.  This  rule  of  damage  has  been  followed  by  this 
court  in  numerous  decisions. 

The  judgment  of  the  court  of  common  pleas  will  be  reversed 
and  the  cause  remanded  for  a  new  trial. 
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FAILURE  TO  COMPLETE  DELIVERY  OF  GIFT  OF  STOCK 

CERTIFICATES. 

Court  of  Appeals  for  Lawrence  County. 

George  W.  Merchant  and  Catherine  M.  Merchant  v.  The 
German  Building  &  Loan  Company  et  al. 

Decided,  March  25,  1913. 

Oifts — Certificates  of  Stock  Endorsed  and  Placed  in  Possession  of 
Brother  as  a  Oift  to  Parents — Delivery  Held  to  have  been  Incom- 
plete, 

Dr.  Merchant  was  the  owner  of  a  certificate  of  deposit,  issued  to  him 
on  December  29,  191(>.  Soon  thereafter,  in  the  donees'  presence, 
he  endorsed  and  delivered  the  certificate  to  his  brother,  declaring 
it  was  a  gift  to  the  donees  to  be  delivered  to  them.  This  donor 
informed  donees.  The  brother  did  not  deliver  the  certificate  to 
donees  until  after  donor's  death,  on  May  1,  1912.  In  the  mean- 
time the  donor  had  received  three  semi-annual  interest  checks, 
which  he  endorsed  and  returned  to  the  building  and  loan  company, 
it  affirmatively  appeared  he  used  the  proceeds  of  the  last  check. 
Held: 

1.  From  the  facts  stated,  the  brother  is  presumed  to  have  been  the 

agent  of  the  donor  and  the  donor  retained   dominion  over  the 
certificate. 

2.  There  was  no  valid,  completed  delivery. 

A.  J.  Layne,  for  plaintiflf  in  error. 

E,  E.  Stewart  and  Jed  B,  Bibhee,  contra. 

Jones  (Thomas  A.),  J.;  Walters,  J.,  and  Sayre,  J.,  concur. 

Error  to  the  Court  of  Common  Pleas  of  Lawrence  County. 

Dr.  William  M.  Merchant  had  issued  to  him  by  the  German 
Building  &  Loan  Company  a  certificate  of  deposit  dated  De- 
cember 29,  1910.  Soon  after  its  issue,  he  endorsed  and  deliv- 
ered the  same  to  his  brother,  George  Hannan  ]\Ierchant,  with 
the  statement  that  said  delivery  was  to  him  as  a  gift  of  said  cer- 
tificate for  his  father  and  mother,  the  plaintiffs,  and  that  he 
was  placing  it  in  the  name  and  possession  of  his  brother  for  the 
plaintiffs,  said  certificate  or  fund  to  be  delivered  to  them.  At 
the  time  of  such  endorsement  and  delivery  to  his  brother  the 
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donor  informed  the  plaintiffs  that  he  had  placed  said  certificate 
with  his  brother  as  a  gift  for  them,  which  was  to  be  delivered 
to  them  by  said  George  H.  Merchant, 

After  he  had  received' said  certificate  the  brother  kept  pos- 
session of  the  same  until  after  the  death  of  Dr.  Merchant  on 
May  1,  1912,  and  after  said  date  he  endorsed  and  delivered  the 
same  to  plaintifiEs. 

The  building  and  loan  company  had  no  knowledge  of  the  as- 
signment, but  issued  three  semi-annual  checks,  as  interest  there- 
on, and  mailed  them  to  Dr.  Merchant;  said  checks  were  re- 
turned to  the  building  and  loan  company  endorsed  by  Dr.  Mer- 
chant, it  affirmatively  appearing  from  the  agreed  statement  that 
the  last  of  these  checks  issued  April  1,  1912,  amounting  to 
$20.43,  was  received  by  him  and  the  proceeds  used  by  him. 

The  contest  arises  between  the  plaintiffs,  who  claim  as 
donees,  and  the  administrator  of  the  estate  of  Dr.  Merchant. 
The  widow  is  also  resisting  the  claim  of  the  plaintiffs. 

The  trial  court,  on  the  pleadings  and  facts  agreed  upon,  ren- 
dered judgment  in  favor  of  the  administrator,  and  the  plaint- 
iffs are  prosecuting  error. 

The  only  question  to  be  determined  is:  Was  there  a  valid 
gift  of  the  certificate  of  deposit  or  of  the  fund  by  Dr.  Mer- 
chant to  the  plaintiffs?  The  facts  agreed  upon  do  not  contain 
the  required  essentials  to  make  it  a  gift  donatio  causa  mortis; 
and,  if  sustained  at  all,  it  must  be  sustained  as  a  gift  inter  vivos. 
Xor  can  it  be  doubted  that,  whatever  may  have  been  the  rule  of 
early  decisions,  a  certificate  of  deposit  may  now  be  the  subject  of 
gift  with  or  without  endorsement ;  but  the  same  principles  apply 
thereto  as  in  the  gift  of  ordinary  chattels. 

Was  it  a  valid  gift  inter  vivos  f  Some  of  the  requirements 
necessary  for  its  establishment  have  been  fully  proved.  The 
capacity  of  the  donor  to  make  it,  his  intention  to  confer  it  upon 
the  donees,  are  beyond  dispute;  and  if  there  was  a  valid  deliv- 
ery, its  acceptance  would  be  presumed  on  the  part  of  the  donees, 
because  of  the  undenied  benefit  accruing  to  them.  It  remains 
only  to  be  determined  whether  there  was  sufficient  proof  of  de- 
livery of  the  certificate.  There  is  no  trouble  as  to  the  general 
rule  applying  to  the  requirements  necessary  to  prove  a  gift  of 
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chattels  inter  vivos.  The  rule  is  plain,  but  its  application,  in 
some  cases,  diflBcult.  Text  books  are  confusing,  not  in  the  state- 
ment of  essentials,  but  in  the  attempted  application  of  various 
jurisdictions  as  they  grope  in  the  twilight  zone  of  fact  con- 
stituting completed  delivery. 

Neither  do  the  ordinary  principles  of  trusteeship  arise  from 
the  facts  developed,  except  the  incidental  trust  relationship 
that  would  arise  in  the  event  that  the  depositary  should  be  found 
to  be  the  agent  of  the  donees.  If  the  depositary  was  the  agent 
of  the  donor,  or  if  the  donor  had  the  power  of  revocation  before 
delivery,  it  is  elementary  that  no  completed  gift  was  made.  So 
if  the  gift  is  not  to  be  delivered  in  praesenti.  Smith,  Admr.,  v. 
Ferguson,  90  Ind.,  229. 

It  appears  that  the  certificate  was  endorsed  and  handed  to  the 
depositary  to  be  delivered  to  the  donees  as  a  gift,  and  they  were 
advised  of  the  fact  at  the  time.  If  the  delivery  had  been  made 
in  the  donor's  lifetime  there  would  be  no  question  of  its  com- 
pletion, but  it  was  not  endorsed  and  manually  delivered  to  the 
donees  until  after  his  death.  If  it  were  revocable  during  his 
lifetime,  his  death  would  revoke  it. 

If  the  transaction  is  directly  between  the  donor  and  the  donee, 
and  the  chattel  capable  of  manual  delivery,  such  delivery  is 
necessary ;  otherwise,  where  the  subject  is  not  capable  of  manual 
delivery,  then  proof  of  constructive  or  symbolical  delivery  is 
required.  The  same  character  of  delivery  should  be  required 
when  it  is  made  through  the  intermediary  of  a  third  person. 
In  gifts  inter  vivos  if  the  donor  delivers  a  chattel  capable  of 
manual  delivery  to  a  depositary  with  instructions  to  give  it  to 
the  donee,  although  he  has  avowed  his  intention  to  the  donee, 
until  the  subject  is  actually  delivered  to  the  donee,  by  the  de- 
positary, a  locus  penefentiae  attaches  to  the  proposed  gift,  where- 
in it  may  be  revoked  by  the  donor  or  by  his  death.  In  such 
cases  the  depositary  is  the  agent  of  the  donor,  designated  by  the 
donor  for  the  purpose  of  delivery  only.  Since  the  only  authority 
of  his  agency  is  to  deliver  the  chattel,  until  the  authority  is 
executed  by  delivery  he  who  created  the  agency  can  also  make 
it.  In  discussing  the  essentials  of  a  gift  inter  vivos  the  Supreme 
Court  of  Massachusetts  says: 
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**When  one  not  in  apprehension  of  death  delivers  a  thing  to 
another,  to  be  given  to  a  third,  when  the  depositary  shall  see 
him,  whether  the  donor  live  or  die,  the  authority  of  the  depos- 
itary to  deliver  the  thing  will  be  revoked  by  the  death  of  the 
donor,  unless  it  be  previously  delivered  to  the  donee  and  accepted 
by  him."  Syllabus  in  Sessions  v.  Mosdy,  4  Gush.,  87;  Dicke- 
schied  v.  Bank,  28  W.  Va.,  340. 

This,  then,  is  plainly  the  rule  unless  it  is  shown  that,  by  the 
declaration  of  gift  and  by  the  conduct  of  the  donor,  the  deposi- 
tary was  the  agent  or  trustee  of  the  donees.  The  latter  claim  the 
certificate  in  question  by  an  effort  to  convert  the  depositary 
into  an  agent  or  trustee  for  themselves.  As  has  been  said,  there 
was  no  express  trust  imposed  upon  Greorge  Hannan  Merchant  in 
favor  of  the  donees;  nor  does  there  appear  from  the  agreed 
statement  an  agency  relation  between  him  and  the  donees  by  the 
creation  of  the  latter.  There  is  no  proof  that  Dr.  Merchant 
constituted  his  brother  the  agent  of  the  donees,  and  in  the 
absence  of  such  proof  he  must  be  presumed  to  have  acted  as  the 
agent  of  the  donor.  Clapper  v.  Fredrick  (Pa.),  49  Atl.,  219, 
and  authorities  there  cited. 

If  any  such  agency  appears  here,  it  must  be  shown  from  the 
language  and  conduct  of  the  donor  alone. 

The  language  used  does  not  bear  such  constructions,  and  is 
not  as  strong  in  that  regard  as  that  used  by  the  donor  in 
Worthingtan  v.  Redkey,  86  O.  S.,  128.  And  whether  it  be 
claimed  that  the  depositary  was  agent  or  trustee,  the  same 
quantum  of  proof  would  be  necessary.  In  order  to  establish 
either  agency  or  trusteeship  the  burden  of  proof  is  upon  the 
plaintiff  donees ;  and,  for  obvious  reasons,  the  law  required  proof 
that  is  clear  and  convincing,  not  merely  a  bare  preponderance. 
This  rule  of  evidence  is  not  only  sustained  by  the  weight  of 
authority  elsewhere  (20  Cyc,  p.  1223)  but  emphasized  in  the 
following  Ohio  cases:  Oano  v.  Fisk,  43  0.  S.,  473;  Flanders  v. 
Blandy,  45  0.  S.,  113;  Worthington  v.  Redkey,  86  0.  S.,  136. 

Nor  is  the  rule  of  proof  relaxed  except  in  some  cases  where 
a  close  relationship  exists  between  donor  and  donee,  or  where 
unequivocal  possession  of  the  gift  is  shown  in  the  donee. 

The  certificate  was  handed  to  George  H.  Merchant  as  a  gift 
for  the  donor's  father  and  mother,  **to  be  delivered  to  them." 


194  COURT  OF  APPEALS. 

Merchant  v.  Building  Co.  [Vol.  17  (N.S.) 

Neither  by  language  or  conduct  of  the  donor  does  it  appear  that 
an  immediate  delivery  was  to  be  made.  Such  delivery  before 
revocation  is  an  absolute  essential.  At  the  time  of  the  endorse- 
ment and  delivery  to  the  depositary  the  donees  were  present,  yet 
the  certificate  was  not  handed  to  them;  it  remained  in  the 
hands  of  the  l)rother  for  a  period  of  about  fifteen  months  without 
demand  therefor  by  the  donees,  so  far  as  appears  from  the 
record.  During  th's  time  the  donor  received  the  three  semi-an- 
nual interest  check  payments,  which  checks  were  returned  to  the 
company  with  the  donor's  endorsement  thereon,  it  appearing 
affirmatively  that  the  proceeds  of  the  last  check  were  used  by 
him.  The  time  of  delivery  is  uncertain.  If  it  were  the  inten- 
tion of  the  donor  to  retain  dominion  over  the  gift  until  his 
death,  at  which  time  it  was  to  be  delivered  to  the  donees,  it 
would  not  only  be  void  as  an  uncompleted  gift,  but  void  as  an 
attempt  to  make  a  testamentary  disposition  thereof. 

That  the  donor  endorsed  the  certificate  to  the  depositary  does 
not  aid  the  requirement  of  a  completed  delivery.  The  donor 
could  recall  the  endorsement  as  well  as  the  agency  before 
delivery. 

**The  endorsement  of  the  donor's  name  on  the  instrument 
is  merely  evidence  of  his  intention  to  make  a  gift,  which  may  be 
proven  aside  from  such  endorsement."  Polley  v.  Hicks,  58 
0.  S.,  223. 

While  a  number  of  authorities  have  been  cited  by  counsel  on 
both  sides  in  this  case,  the  great  weight  of  authority  supports 
the  principles  foregoing  in  this  opinion,  and  their  seeming  vari- 
ance is  in  the  application  of  facts  to  the  general  rules.  In  this 
case  we  find  that  there  was  no  completed  delivery  of  the  cer- 
tificate or  the  fund  to  the  plaintiff  donees. 

The  judgment  of  the  common  pleas  court  is  affirmed  and  cause 
remanded   for  further  proceedings. 
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PARTICULARITY  IN  AN  INDICTMENT. 

Circuit  Court  of  Cuyahoga  County. 

Albert  C.  G(X)de  et  al  v.  State  of  Ohio. 

Decided,  January  24,  1910. 

Criminal   Law — Indictment — Surplusage   and   Indefiniteness — Meaning 
of  Words  Defined  by  Use  of  Synonyms — Charge. 

1.  An  indictment  is  not  bad  solely  because  it  contains  surplusage,  nor 

is  it  indefinite  if  It  affords  the  accused  protection  in  his  legal 
rights  in  making  a  defense  and  also  furnishes  him  a  record  of 
conviction  or  acquittal  that  he  may  interpose  if  indicted  a  second 
time  for  the  same  offense. 

2.  In  a  trial  for  unlawfully  exhibiting  obscene,  lewd  and  lascivious 

figures,  etc.,  the  court  charged  that  words  "obscene,"  "lewd"  and 
"lascivious"  were  to  be  taken  and  construed  together,  as  charging  a 
single  offense  and  to  be  considered  in  their  ordinary  signification 
and  in  their  popular  sonse.  He  also,  in  defining  said  words  separ- 
ately, gave  synonjms  of  them  approved  by  lexicographers,  some 
of  which  synonyms  do  not  possess  the  precise  content  or  meaning 
which  the  entire  phrase  carries;    Held:    J^ot  reversible  error. 

Harry  F.  Payer,  for  plaiiitiflF  in  error. 
John  A.  Cline^  contra. 

Henry,  J,;   Marvin.  J.,  concurs;   Winch,  J.,  not  sitting. 

The  plaintiffs  in  error  were  convicted  of  violating  Section 
7022  of  the  Revised  Statutes  of  Ohio,  under  an  indictment 
which  charged  that  they  *' unlawfully  did  exhibit  obscene,  lewd 
and  lascivious  figures,  images  and  casts,  to-wit:  of  the  nude 
female  body  with  openings;  of  male  sexual  organs;  of  venereal 
diseases;  of  human  organs;  of  deformed  human  heads.  Said 
obscene,  lewd  and  lascivious  f'gures,  images  and  casts  then  and 
there  being  of  material  to  the  grand  jurors  unknown  and  said 
obscene,  lewd  and  lascivious  figures,  images  and  casts  then  and 
there  being  articles  of  an  immoral  and  indecent  nature,'*  etc. 

The  first  error  assigned  is  that  the  indictment  is  bad  for  want 
of  sufficient  facts,  for  indefiniteness  and  multiplicity. 
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There  is  undoubtedly  surplusage  therein,  but  this  may  be  re- 
jected and  still  leave  a  sufficient  description  of  the  oflPense. 

*^  Extreme  particularity  is  neither  necessary  nor  desirable  in 
such  cases.  For  the  accused  it  is  sufficient  if  there  be  such  degree 
of  certainty  as  will  afford  him  protection  in  the  exercise  of  his 
legal  rights  in  making  a  defense,  and  also  to  furnish  a  record  of 
conviction  or  acquittal,  that  could  be  interposed  if  indicted  the 
second  time  for  the  same  offense.''  State  v.  Zurhorst,  75  Ohio 
State,  232,  239. 

Upon  the  authority  of  that  decision,  fortified  as  it  is  by  numer- 
ous cited  decisions  closely  in  point  here,  we  hold  the  indictment  to 
be  valid. 

The  second  assignment  of  error  is  upon  the  admission  in  evi- 
dence of  numerous  exhibits,  irrelevant  to  the  prosecution. 

No  such  instance  has  been  particularly  called  to  our  attention, 
and  upon  inspection  of  the  revolting  exhibits,  which,  by  direction 
of  the  court,  were  detached  from  the  bill  of  exceptions,  we  fail 
to  find  any  that  were  inadmissable  under  the  broad  allegations 
of  the  indictment. 

The  third  error  assigned  is  that  the  bill  of  exceptions  discloses 
no  evidence  to  show  that  the  plaintiffs  in  error,  both  of  whom 
were  employed  upstairs  in  the  physician's  office,  were  exhibitors 
of  the  objects  contained  in  the  proprietor's  anatomical  museum 
below.  But  the  connection  between  these  two  apartments  is 
shown  to  have  been  so  immediate  and  intimate  as  to  justify  the 
inference  that  the  employes  upstairs  were  chargeable  with  par- 
ticipation in  the  maintenance  of  the  exhibits  downstairs. 

The  remaining  assignments  of  error  relate  to  the  charge  of 
the  court : 

(a.)  In  failing  to  lay  down  as  the  test  of  criminality  the  ten- 
dency of  the  exhibits  to  allure  beholders  to  sexual  impurity 
and  to  arouse  libidinous  thoughts. 

(h.)  In  giving  remote  synonyms  of  the  words  obscene,  lewd 
and  lascivious,  thereby  authorizing  a  conviction  if  the  exhibits 
were  merely  offensive  to  the  taste. 

(c.)  In  charging  that  it  is  sufficient  if  some  considerable  class 
of  the  community  is  liable  to  inspect  these  casts  and  be  depraved 
and  degraded  thereby. 


CIRCUIT  COURT  REPORTS— NEW  SERIES.       197 
1913.]  Cuyahoga  County. 

We  find  no  error  in  the  charge  in  these  particulars. 

The  court  charged  that  the  words  *' obscene,  lewd  and 
lascivious"  are  to  be  taken  and  construed  together,  as  charging 
a  single  offense,  and  '*they  are  to  be  construed  and  considered  by 
you  in  their  ordinary  signification  and  in  their  popular  sense. " 

The  fact  that  in  defining  each  of  these  words  separately  sy- 
nonyms approved  by  lexicographers  were  employed,  some  of 
which  do  not  possess  thje  precise  content  or  meaning  which  the  en- 
tire phrase  carries,  could  not  mislead  the  jury,  and  the  fact  that 
the  larger  part  of  the  community  may  be  disgusted  rather  than 
allured  to  depravity  by  the  exhibits  in  question  does  not  afford  a 
defense.  As  remarked  in  State  v.  Zurhorst,  supra,  **the  entire 
section  aims  to  prevent  the  contamination  of  our  youth  and  the 
demoralization  of  the  public  mind.'' 

Prom  our  inspection  of  the  exhibits  we  are  far  from  being  able 
to  say  that  the  jury  went  wrong  in  finding  as  they  did,  that  they 
were  adapted  to  minister  to  the  obscene,  lewd  and  lascivious 
curiosity  of  certain  classes  in  the  community. 

Finding  no  error  in  the  record,  we  aflBrm  the  judgment  below. 


INSURANCE  AGAINST  LIABn^lTY  FOR  INJURIES  TO  EMPLOYES. 

Circuit  Court  of  Cuyahoga  County. 

Moses  Garrett  v.  Travelers  Insurance  Company.  • 

Decided,  February  10, 1910. 

Employer's  LiaMlity  Insurance — Insolvency  of  Employer — Injured  Em- 
ploye Npt  SulMTogated. 

Where  insurance  is  only  against  loss  from  liability  incurred  by  the 
party  insured  to  an  injured  employe,  the  latter  can  not  be  sub- 
rogated, in  case  of  the  former's  insolvency,  to  the  policy  holder's 
right  to  indemnity  in  whole  or  in  part. 

W.  C  Ong,  for  plaintiff  in  error. 

Hoyt,  Dusiirtj  Kelley,  McKeehan  4&  Andrews,  contra. 

Henry,  J.;  Winch,  J.,  and  Marvin,  J.,  concur. 

The  parties  stand  as  they  stood  below.    There  the  action  was 
upon  a  policy  of  employer's  liability  insurance  issued  by  the 

•  Affirming  Oarrett  v.  Travelers  Insurance  Co,,  9  N.P.(N.S.),412. 
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Travelers  Insurance  Company  to  John  Miller  &  Company,  in 
whose  employ  Garrett  was  injured,  under  circumstances  which 
brought  his  case  wuthin  the  teims  of  the  policy.  He  had  previ- 
ously  recovered  a  judgment  of  $500  against  his  employer  for 
said  injury,  but  the  judgment  debtor  has  meanwhile  become  ut- 
terly insolvent,  so  that  nothing  can  be  collected  directly  upon  the 
judgment;  hence  Garrett  sues  upon  said  policy  which  insured 
John  Miller  &  Company  against  loss  from  liability  in  damages 
for  injuries  to  their  employes. 

This  case  is  to  be  distinguished  from  those  in  which  the  con- 
tract of  insurance  is  against  liability  instead  of  merely  against 
loss  from  liabilitv  as  here.  When  this  distinction  is  observed  we 
find  but  one  case  which  squarely  supports  the  plaintiff's  theory, 
Sanders  v.  Insurance  Company,  72  New  Hampshire,  485.  The 
overwhelming  weight  of  authority  is  to  the  contrary.  Connolly 
V.  Bolster,  187  Mass.,  266;  Cushman  v.  Fuel  Co.,  122  la.,  656; 
Allen  v.  Gilnmn  McNeill  &  Co.,  187  Fed.  Rep.,  136;  Allen  v. 
Aetna  Life  Ins.  Co.,  145  Fed.  Rep.,  881. 

Upon  the  authority  of  these  and  many  other  decisions  to  the 
same  effect,  as  well  as  upon  principle,  w^e  hold  that  no  action  lies 
upon  a  policy  insuring  against  loss  from  liability  until  the  loss 
contemplated  is  sustained  by  the  party  insured.  But  where  the 
insurance  is  against  liability  incurred  by  the  party  insured  to  an 
injured  employe,  the  latter  may  undoubtedly  be  subrogated  in 
case  of  the  former's  insolvency  to  the  policy  holder's  right  to 
indemnity  in  whole  or  in  part,  as  circumstances  may  w'arrant,  but 
such  is  not  this  case,  and  the  judgment  is  affirmed. 
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POWER  OF  JUSTICE  OF  PEACE  TO  PUNISH  FOR  REFUSAL 

TO  ANSWER. 

Circuit  Court  of  Cuyahoga  County. 

CuARLEs  0.  REHBrRG  V.  A.  J.  HiRsTirs,  Sheriff,  et  al. 

Decided,  May  9,  1910. 

Contempt — Reftutal  of  Witness  to  Answer — Jurisdiction  of  Justice 
of  the  Peace. 

A  Justice  of  the  peace  has  power  to  punish  a  witness  in  a  case  before 
him  for  refusal  to  answer  a  question  germane  to  an  injury  as  to 
the  service  in  the  case. 

Laiibscher  <£•  Kees,  for  plaintiff  in  error. 
Walter  McMahoHy  contra. 

Henry,  J.;   Winch,  J.,  and  ^Marvin,  J.,  concur. 

The  action  below  was  a  proceeding  in  Habeas  corpus  begun  by 
Charles  O.  Rehburg  to  obtain  his  release  from  imprisonment  for 
contempt  of  court  in  refusing  to  answer  the  question  **  Who  does 
business  as  H.  Rehburg,  if  you  know,''  in  a  civil  action  brought 
before  a  justice  of  the  peace  against  ''II.  Rehburg,  doing  business 
as  Rehburg  Electrical  Company.'* 

Upon  suggestion  that  11.  Reh])urg  was  dead,  that  the  return  of 
service  upon  him  was  erroneous,  and  that  service  had  in  fact 
been  made  upon  Charles  0.  Rehburg,  who  was  not  the  proprietor 
of  the  business  in  (juestion,  the  justice  advised  him  to  move  to 
quash  the  service  of  summons  upon  him.  Such  motion  was  there- 
upon made,  and  Charles  O.  Rehburg  was  sworn  as  a  witness  in 
support  of  his  said  motion.  Tpon  cross-examination  he  declined 
to  answer  the  question  above  quoted. 

We  think  the  justice  had  jurisdiction  to  inquire  into  the  va- 
lidity of  this  service,  the  return  of  which  was  apparently  regular. 
But  w^hether  so  or  not,  the  plaintiff  in  error  was  estopped  to  deny 
the  jurisdiction  which*his  own  motion  invoked.  It  is  no  answer 
to  say  that  he  was  trapped  into  his  present  plight.  The  sugges- 
tion by  the  justice  that  he  made  the  motion  to  quash  was  in  no 
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sense  coercive.  Nor  could  he,  by  forbearing  to  press  his  motion, 
or  to  offer  his  own  further  testimony  in  support  of  it,  deprive  the 
court  of  jurisdiction  to  continue  the  inquiry  concerning  the  truth 
of  the  return  of  service  and  to  compel  the  witness  to  submit  to 
such  reasonable  cross-examination  as  would  test  his  veracity  and 
recollection. 
Judgment  affirmed. 


ERROR  IN  CHARGE  CURED  BY  ANSWERS  TO 

INTERROGATORIES. 

Circuit  Court  of  Cuyahoga  County. 

The  Northern  Ohio  Traction  &  Light  Company  v.  Ralph 
Carr,  a  Minor,-  by  George  W.  Carr,  His  Next  Friend.* 

Decided,  May  9,  1910. 

Requests  to  Charge  Refused — Error  Cured  by  Special  Findings  of  Jury. 

Though  proper  requests  to  charge  are  refused,  the  error  in  refusing 
them  is  not  prejudicial  if  the  answers  of  the  Jury  to  special  in- 
terrogatories submitted  to  it  render  the  requests  irrelevant. 

Ford,  Snyder  &  Tilden,  for  plaintiff  in  error. 
A.  W.  Lamson  and  TV.  B.  Beebe,  contra. 

Henry,  J. ;  Wincu,  J.,  concurs. 

The  defendant  in  error  was  plaintiff  below,  where  he  recovered 
a  verdict  and  judgment  in  an  action  for  damages  for  per^nal  in- 
juries sustained  by  him  while  a  passenger  upon  one  of  plaintiff 
in  error's  interurban  cars,  by  being  thrown  from  the  rear  plat- 
form of  said  car  through  the  motorman  *8  negligence  in  rounding 
a  sharp  curve  too  rapidly. 

Among  the  errors  assigned  here,  the  exclusion  of  certain  evi- 
dence is  cured  by  the  subsequent  admission  of  the  same  evidence 
in  the  later  testimony  of  the  witness  who  was  then  being  ex- 

*Afflrmed  without  opinion,  Northern  Ohio  Traction  Co.  v.  Carr,  84 
Ohio  State,  458. 
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amined.  So  also  the  refusal  of  certain  requests  to  charge  pre- 
sented by  the  defendant  below,  is  cured  by  the  special  findings  of 
fact,  made  by  the  jury  in  answer  to  interrogatories  submitted  to 
them,  thus  rendering  the  requests  irrelevant.  The  Toledo,  St.  L. 
&  W,  R,  R.  Co.  V.  Burr  dt  Jeakle  and  the  Ohio  Oerman  Fire  In- 
surance Co.,  82  Ohio  St.,  129. 

The  sole  remaining  assignment  of  error  relates  to  the  following 
paragraph  in  the  court's  charge,  which  was  otherwise  both  com- 
prehensive and  accurate : 

**  Where  a  passenger  has  received  injuries  upon  the  cars  of  a 
common  carrier  of  passengers,  a  presumption  of  negligence  may 
arise  against  the  carrier  by  reason  of  the  facts  and  circumstances 
under  which  the  injuries  are  received.  If  you  find  that  the  facts 
and  circumstances  of  this  case  raise  such  inference  against  the 
defendant,  then  the  defendant  will  be  required  to  introduce  suffi- 
cient evidence  to  counterbalance  any  such  inference;  otherwise 
you  will  be  warranted  in  finding  the  defendant  negligent.*' 

It  is  urged  that  this  was  misleading,  because,  if  there  were 
any  evidence  tending  to  prove  such  facts  and  circumstances  as 
would  raise  a  presumption  of  negligence  on  the  part  of  the  de- 
fendant below,  the  jury  should  have  been  told  what  they  were, 
instead  of  being  allowed  to  speculate  about  them;  for  **a  pre- 
sumption is  a  deduction  which  the  law  expressly  directs  to  be 
made  from  particular  facts,'*  irrespective  of  any  process  of 
reasoning  therefrom  by  the  jury.  Not  having  been  thus  advised, 
the  jury  should  not,  it  is  urged,  have  been  told  to  take  the  in- 
ference, if  any,  of  negligence  which  they  might  deem  to  be  an- 
nexed by  law  to  the  facts  and  circumstances,  as  ascertained  by 
them  from  the  evidence,  and  to  weigh  against  such  inference  the 
evidence,  if  any,  introduced  by  the  defendant  to  counter-balance 
it. 

The  language  of  the  court  is  indeed  open  to  this  criticism ;  but 
we  think  it  does  not  amount  in  this  case  to  reversible  error. 
While  the  trial  judge  doubtless  had  in  mind  the  res  ipsa  loquitur 
doctrine,  without,  however,  adequately  applying  it  to  the  case  in 
hand,  the  jurj'  could  hardly  have  understood,  from  this  language 
of  his,  anything  else  than  what  is  elsewhere  in  the  charge  fully 
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and  correctly  stated,  to-wit,  that  they  were  required  to  find  by 
a  preponderance  of  all  the  evidence  whether  or  not  the  defendant 
was  chargeable  with  negligence  as  alleged  in  the  petition  and 
as  defined  by  the  court. 

The  first  sentence,  in  the  paragraph  complained  of,  really 
means  nothing  else  than  that  negligence  may  be  proved  by  cir- 
cumstantial evidence;  which  is,  of  course,  true.  The  second 
sentence,  considered  apart  from  the  clause  about  the  defendant's 
being  required  to  introduce  evidence,  is  pure  tautology,  an  iden- 
tical proposition,  axiomatic  and  harmless. 

^*If  you  find  that  the  facts  and  circumstances  of  this  case 
raise  such  inference  against  the  defendant,  then  you  will  be 
warranted  in  finding  the  defendant  negligent.'' 

This  language  is  surely  rendered  no  worse  for  the  defendant 
below  by  including  the  omitted  clause,  wiiich  affords  it  some  op- 
portunity at  least,  of  escape  from  the  prescribed  conclusion.  No 
new  burden  of  any  kind  is  imposed  upon  the  defendant.  While 
this  part  of  the  charge  could  hardly  have  aided  the  jury,  we  fail 
to  see  how  it  could  have  prejudiced  the  defendant.  The  judg- 
ment is  affirmed. 


LIEN  UNDER  EXECUTION  UPON  DORMANT  JUDGMENT 

HOW  RELEASED. 

Circuit  Court  of  Cuyahoga  County. 

James  Van  Xover  v.  David  Eshleman  et  al. 

Decided,  May  31,  1910. 

Execution  on  Dormant  Judgment — Voidable  Only. 

An  execution  upon  a  dormant  Judgment  is  not  absolutely  void,  but  void* 
able  only,  and  must  first  be  set  aside  upon  motion  made  in  the 
court  whence' it  issued,  before  it  ceases  to  be  a  lien  upon  the 
land  upon  which  it  was  levied. 

John  McSweeney  and  M,  L.  Spooncr,  for  plaintiff  in  error. 
A,  D.  Metz,  Higley  &  Maurer  and  HUls  t&  Van  Derveer,  con- 
tra. 
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Henry,  J.;  Winch,  J.,  and  Marvin,  J.,  concur. 

The  main  question  sought  to  be  presented  in  this  case  is  as  to 
the  validity  of  an  execution  issued  between  the  date  of  a  condi- 
tional order  of  revivor  of  a  dormant  judgment  and  the  date  of 
the  order  making  such  revivor  absolute.  We  have  not  found 
it  necessary  to  consider  this  question  because  of  our  conclusion 
upon  a  secondary  question  presented  in  argument  relative  to  the 
validity  of  executions  issued  upon  judgments  that  are  dormant 
irrespective  of  the  pendency  of  revivor  proceedings.  The  au- 
thorities clearly  hold  that  such  executions  are  not  void  but 
merely  voidable,  and  they  may  be  set  aside  only  upon  motion 
made  in  the  court  whence  such  execution  issues.  Freeman  on 
Executions,  Sections  29,  30,  75  and  76;  Green  v.  CutiQright. 
Wright 's  Reports,  738. 

We  fail  to  see  that  Kelley  v.  Vincenif  8  Ohio  St.,  415,  some- 
times cited  to  the  contrary,  is  in  point.  The  action  below  is  an 
independent  suit  brought  to  marshal  liens  and  to  foreclose  the 
lien  of  a  judgment  rendered  in  a  foreign  county,  which  lien 
arises,  if  at  all,  from  the  execution  in  question  issued  to  the 
sheriff  of  this  county  and  levied  upon  the  lands  here.  We  think 
the  execution  was  not  void,  but  at  most  only  voidable,  and  that 
it  could  only  be  set  aside  by  a  motion  in  the  court  from  which  it 
issued. 

It  follow^s  that  the  judgment  of  the  court  below  which  found 
the  contrary  is  erroneous,  and  the  same  is  reversed  and  the  cause 
remanded  for  further  pnn'cedirigs  according  (o  law. 
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mSQUAUnCATiON  OP  SUCCESSOR  OF  WAIUO  ASSESSOR. 

Circuit  Court  of  Cuyaboga  County. 

The  State  of  Ohio,  ex  rel  James  McMahon,  v.  Patrick  Carlin. 

Decided,  May  31,  1910. 

Ward  or  Precinct  Assessors — Failure  to  Elect — Vacancy. 

Under  General  Code,  Section  3352,  a  vacancy  and  not  a  holdoyer  rersults 
when  there  is  no  duly  elected  and  qualified  successor  to  a  ward  or 
precinct  assessor. 

Oeorge  A.  McGrath^  for  relator. 

Henry,  J. ;  Winch,  J.,  and  Marvin,  J.,  concur. 

This  is  an  action  in  quo  warranto  to  test  the  right  of  the  relar 
tor  and  defendant  respectively  to  hold  the  oflSee  of  assessor  in 
the  eighth  ward  of  the  city  of  Cleveland.  The  relator  claims 
to  hold  over  because  the  defendant  who  was  elected  to  succeed 
him  in  said  oflSce  is  disqualified  by  non-citizenship.  Under  Re- 
vised Statutes  of  Ohio,  Sections  6762-6764  (General  Code,  Sec- 
tions 12305-12307),  the  relator  can  not  maintain  this  action  un- 
l^s  he  claims,  with  some  color  of  ground,  to  be  entitled  to  the 
office.  His  claim  is  evidently  founded  on  Section  8,  but  he  has 
apparently  overlooked  Section  1518,  Revised  Statutes  (General 
Code,  Section  3352),  which  provides  that  a  vacancy  and  not  a 
holdover  results  when  there  is  no  duly  elected  and  qualified  suc- 
cessor to  a  ward  or  precinct  assessor.  The  petition  is  therefore 
dismissed  for  want  of  jurisdiction. 
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ACTION  AGAINST  GUARANTOR  OF  GOMPLKTION 

OF  GONTRACT. 

Circuit  Court  of  Cuyahoga  County. 

The  Western  Strawboard  Co.  v.  The  Variety  Iron 

Works  Co.* 

Decided,  May  31,  1910. 

Statute  of  Limitatioiu — Guaranty — Corporations — Ultra  Vires  Contract, 

1.  In  an  action  against  a  guarantor  of  a  contract  for  the  construction 

of  a  mill  or  plant  which  provides  that  in  the  event  the  contractor 
fails  to  complete  the  plant  within  a  certain  time,  the  plaintiff  may 
complete  it  and  he  repaid  its  expenditures  in  that  behalf,  where 
the  contractor  fails  and  the  plaintiff  elects  to  proceed  and  complete 
the  plant,  the  statute  of  limitations  begins  to  run  against  the  guar- 
antor for  money  so  expended  from  the  date  of  the  completion  br 
the  plaintiff  of  the  plant  and  not  from  the  date  of  the  default  or 
the  contractor. 

2.  A  corporate  contract,  such  as  one  of  guaranty,  made  without  legisla- 

tive sanction,  and  hence  ultra  vires,  but  neither  malum  in  se  nor 
expressly  prohibited,  is  not  necessarily  illegal,  so  as  to  preclude  ac- 
tion upon  it,  and  if  it  is  fully  performed  on  the  part  either  of  the 
corporation  or  of  the  other  contracting  party,  neither  will  be  per- 
mitted to  insist  that  the  contract  so  performed  by  one  party  is  out- 
side the  corporate  power  of  the  corporation. 

Henderson,  Quail  &  Siddall,  for  plaintiff  in  error. 
Cook,  McOowan  <fc  Fooie,  contra. 

Henry,  J. ;  Winch,  J.,  and  Marvin,  J.,  concur. 

The  sole  question  here  is  upon  the  sufficiency  of  the  amended 
petition  below,  demurrer  to  which  was  there  sustained  because 
the  cause  of  action  was  barred  by  the  fifteen  year  statute  of  lim- 
itation. 

The  action  was  brought  upon  the  defendant's  written  guar- 
anty to  the  plaintiff  of  the  full  performance  by  the  Central  Paper 
&  Fiber  Co.  of  the  letter's  agreement  with  plaintiff's  assignor  to 

^Affirmed  without  opinion,  Variety  Iron  Works  v.  Western  Strawboard 
Co.,  87  Ohio  State,  478. 


206       CIRCUIT  COURT  REPORTS— NEW  SERIES. 


Strawboard  Co.  v.  Iron  Works.  [Vol.  17  (N.S.) 

construct  a  certain  strawboard  mill  or  plant,  which  agreement, 
as  amended,  stipulated  that  the  fiber  company  would  complete 
said  plant  within  thirty  days  from  and  after  September  6,  1890, 
''and  that  in  the  event  that  it  failed  so  to  complete  said  plant, 
the  plaintiff  should  have  the  ripfht  to  complete  the  same  in  ac- 
cordance with  the  terms  of  the  said  contract  and  to  be  repaid  by 
said  the  Central  Paper  &  Fiber  Company  the  expense  so  in- 
curred. 

The  amended  petition  alleges  further  that: 

''After  the  execution  and  delivery  of  the  contract  last  above 
referred  to  said  the  Ontral  Paper  &  Fiber  Company  failed  to 
complete  its  said  contract  with  the  plaintiff  within  the  time  so 
agreed  upon.  Thereupon,  pursuant  to  the  provisions  of  said 
contract  and  with  the  coiispiit  of  the  defendant  and  the  said  fiber 
company,  the  plaintiff  undertook  the  completion  of  the  said 
plant." 

I 
Also  that : 

"The  plaintiff  was  necessarily  engaged  in  such  performance 
of  the  said  contract  and  in  securing  the  completion  thereof  until 
after  the  first  day  of  August,  1891,  and  some  of  the  obligations 
incurred  by  it  therein  matured  and  were  paid  by  it  after  such 
date. ' ' 

This  action  was  commenced  July  20,  1906,  which,  it  will  be  ob- 
served, is  more  than  fifteen  years  after  the  date,  to-wit,  October 
16, 1890,  when  the  fiber  company  agreed  to  complete  its  work,  and 
when  upon  the  fiber  company's  default,  the  plaintiff  entered 
upon  the  completion  of  the  work,  pursuant  to  the  express  terms 
of  the  contract.  Hut  the  commencement  of  this  action  was  less 
than  fifteen  years  aft(»i'  the  expiration  of  the  period  during  which 
the  plaintiff  was  necessarily  engaged  in  finisliing  the  work  thus 
undertaken  by  it. 

The  defendant  claims  that  the  phuntift"s  right  of  action  upon 
the  guaranty  accrued  simultaneously  with  its  right  of  action 
against  the  fiber  company,  at  the  moment  the  latter  was  in  de- 
fault, upon  its  contract ;  that  the  right  which  the  plaintiff  there- 
after exercised  of  conii)leting  the  work  and  charging  the  cost 
thereof  to  the  fiber  company  gave  rise  to  no  distinct  right  of  ac- 
tion, but  simply  fixed  the  amount  of  the  liability  already   in- 
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curred  by  the  fiber  company,  and  by  its  guarantor  through  its 
default;  and  that  the  rule  of  damages  stipulated  in  the  contract 
itself  is  substantially,  if  not  exactly,  the  same  as  that  which  the 
law  would  have  afforded  had  the  contract  been  silent  upon  the 
subject. 

It  must  be  confessed  that  this  construction  of  the  contract  and 
of  the  rights  of  the  parties  is  at  least  plausible.  We  think, 
however,  that  the  contract  must  be  viewed  as  affording  to  the 
plaintiff,  after  it  had  availed  itself  of  its  right  thereunder  to 
complete  the  work  and  charge  the  cost  thereof  to  the  fiber  com- 
pany, a  new  and  distinct  right  of  action,  to-wit,  for  work,  labor 
and  materials  furnished  at  the  special  instance  and  request  of  the 
fiber  company.  True  it  might  have  sued  the  fiber  company  in 
damages  for  breach  of  contract,  and  the  rule  of  damages  would 
have  been  the  same.  But  we  see  no  reason  to  doubt  that  it  had 
also  the  right  to  wait  before  bringing  suit  until  it  had  incurred 
the  cost  and  expense,  and  thereupon  mould  the  allegations  of  its 
petition  in  such  manner  as  to  recover  for  its  expenditures  as 
such  instead  of  as  damages  for  breach  of  contract. 

The  defendant's  guaranty  extends  to  the  contract  generally. 
If  the  plaintiff  had  alternative  rights  of  action  against  the  fiber 
company  under  the  contract,  the  same  alternative  is  available 
against  the  fiber  company's  grantor. 

It  not  frequently  happens  that  to  avoid  the  bar  of  the  statutb 
of  limitations  the  plaintiff  makes  an  election  between  the  alter- 
native remedies  in  certain  cases;  for  example,  where  there  has 
been  a  conversion  of  personal  property  plaintiff  may  waive  the 
tort  and  sue  as  upon  contract  for  the  value  of  the  goods  taken. 
So,  also,  a  passenger  may  have  either  his  action  in  tort  for  per- 
sonal injuries  received  by  a  carrier's  negligence,  or  he  may, 
probably  if  need  be  in  order  to  avoid  the  bar  of  the  statute  of 
limitations,  sue  for  breach  ])y  the  carrier  of  its  contract  to  use  the 
utmost  care  to  carry  him  safely.  , 

These  cases  are,  of  course,  not  parallel  to  the  one  at  bar,  for 
the  alternative  here  is  not  between  an  action  ex  contractu  and 
one  ex  delicto.  The  action  is  in  any  case  upon  the  guaranty  of 
the  fiber  company's  contract.  But  there  was,  we  think,  an  elec- 
tion of  remedies  as  aainst  the  fiber  company,  and  the  cause  of 
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action  must  be  deemed  to  have  originated  at  one  time  or  another, 
according  to  the  election  made.  Thus  viewing  the  matter,  we 
hold  that  the  action  below^  was  not  barred  by  the  statute  of  lim- 
itations, and  that  so  far  as  this  ground  of  demurrer  to  the  amend- 
ed petition  is  concerned,  the  court  below  erred  in  sustaining  it. 

It  is  said,  however,  that  the  error  is  not  prejudicial  because 
a  further  ground  of  demurrer  which  was  disallowed  by  the  court 
below  ought  ratht^;r  to  have  been  upheld,  so  that  the  demurrer 
was  properly  sustained,  even  though  a  wrong  reason  was  as- 
signed. This  ground  of  demurrer  is  founded  upon  the  conten- 
tion that  the  defendant's  guaranty  was  ultra  vires,  and  there- 
fore void,  and  a  decision  to  that  effect,  reported  in  62  Fed.  Rep., 
356,  is  called  1o  cur  attention.  We  can  not  reconcile  the  law  of 
Ohio,  as  declared  In  our  own  Supreme  Court  with  the  contention 
thus  made.  The  petition  here  alleges  that  at  the  time  said  con- 
tract of  guaranty  was  made  **  practically  all  of  the  uncompleted 
portions  of  the  said  the  Central  Paper  &  Fiber  Company's  con- 
tract with  the  plaintiff  required  the  furnishing  and  install- 
ing of  machinery,  tools  and  equipment,  and  in  the  manufacture 
and  sale  of  which  the  defendant  was  engaged  as  a  business  and 
which  it  had  contracted  with  said  the  Central  Paper  &  Fiber 
Company  to  furnish  for  and  install  in  said  plant." 

It  appears  from  this  and  other  averments  that  the  defendant 
was  directly  interested  in  the  carrying  out  of  the  contract  be- 
tween the  plaintiff  and  the  fiber  company,  so  that  its  contract 
of  guaranty  can  not  be  said  to  be  utterly  unconnected  with  its 
regular  business  or  entirely  outside  of  the  scope  of  its  corporate 
powers.  It  is  of  course  true  that  a  manufacturing  corporation 
in  Ohio  has  no  express  authority  to  enter  into  contracts  of  guar- 
anty, but  on  the  other  hand,  there  is  nothing  in  our  laws  ex- 
pressly forbidding  them  so  to  do.  Of  itself  such  a  contract  is 
not  immoral  nor  prohibited  by  law  nor  contrary  to  the  public 
welfare.  Unlike  the  federal  courts  the  Supreme  Court  of  this 
state  has  latterly  given  strong  indication  of  its  leaning  to  the 
modern  doctrine  that  a  corporate  contract  made  without  legisla- 
tive sanction,  and  hence  ultra  vires,  but  neither  malum  in  se  nor 
expressly  prohibited,  is  not  necessarily  illegal  so  as  to  preclude 
action  upon  it,  and  if  it  be  fully  performed  on  the  part  either  of 
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the  corporation  or  of  the  other  contracting  party,  neither  will 
be  permitted  to  insist  that  the  contract  so  performed  by  one 
party  is  outside  the  corporate  power  ot  the  company.  Hays  v. 
Galion,  etc,  Co.,  29  Ohio  St.,  330,  340;  Larwell  v.  Savings  Fund 
Co.,  40  Ohio  St.,  274,  285;  Eunng  v.  Bank,  43  Ohio  St.,  31; 
Conant  v.  Wright,  1  Ohio  St.,  298 ;  Bank  of  Chillicothe  v.  ChUli' 
cothe,  7  Ohio  (part  2),  31. 

Neither  ground  of  demurrer  to  the  amended  petition  below 
having  been  well  taken,  the  demurrer  should  have  been 
overruled,  and  the  judgment  of  common  pleas  is  accordingly  re- 
versed and  the  cause  remanded,  with  instructions  to  that  court 
to  overrule  the  demurrer  and  to  proceed  further  in  the  cause  ac- 
cording to  law. 


EVIDENCE  OF  ADMISSION  BY  RECEIVER  COMPETENT 

AGAINST  ESTATE. 

Circuit  Court  of  Cuyahoga  County. 

The  Abbazonine  Company  v.  The  Ohio  Cebamic 

Engineebing  Company. 

Decided,  May  31,  1910. 

Admissions  of  Counsel— Of  Receivers— Authority  of  Counsel  Presumed. 

1.  Admissions  of  counsel  in  pleadings,  motions,  affidavits  and  other 

papers  filed  in  a  cause  are  admissible  in  the  same  cause  against 
their  cUents,  if  made  within  the  scope  of  their  authority. 

2.  Where  a  receiver,  acting  in  the  course  and  within  the  scope  of  his 

official  duty,  makes  an  admission  against  the  interest  of  the  estate 
in  his  custody,  it  is  binding  upon  the  estate  and  its  owner. 

3.  The  authority  of  an  attorney  is  to  be  presumed  from  his  appearance 

as  such  in  a  case,  until  the  contrary  affirmatively  appears. 

Lawrence,  Russell  &  Eichelberger,  for  plaintiff  in  error. 
Lang,  Cassidy  &  Copeland,  contra. 

Henby,  J. ;  Winch,  J.,  and  Mabvin,  J.,  concur. 
The  parties  here  stand  in  the  relation  opposite  to  that  in 
which  they  stood  below.    There  the  defendant  in  error  recovered 
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a  verdict  and  judgment  for  $900.16  on  a  contract  evidenced  by 

the  following  correspondence: 

**Apbil20,  1906. 
**Mb.  John  Kline, 

' '  Wyckliff,  Ohio. 

^^Dear  Sir:  Confirming  verbal  proposition  made  by  you  this 
morning  would  say  that  we  will  furnish  you  one  of  our  double 
die  power  silica  presses  complete,  with  one  set  of  double  dies  for 
6  emery  wheels  and  one  set  of  double  dies  for  3  emery  wheels 
for  $750  f.  0.  b.  our  factory.  In  case  you  return  this  press  to 
us,  you  are  to  pay  us  $125,  we  to  pay  the  return  freight  on  the 
press.  Of  course  the  press  is  to  be  returned  in  good  condition 
without  any  broken  parts. 

**In  case  you  should  return  the  press  and  should  take  the 
Boss-Keller  4  mould  press  which  we  have  at  $1,800  we  will  ask 
no  charge  for  the  use  of  our  press,  or  if  you  should  take  the  Boyd 
4  mould  press  which  we  have  for  sale  at  $2,400  and  return  ours, 
there  would  be  no  charges  for  the  use  of  ours.  In  case  you 
should  make  this  change,  you  are  to  pay  the  freight  on  the  Ross- 
Keller  or  Boyd  presses  from  point  of  shipment  and  we  are  to 
pay  the  return  freight  on  our  press.  We  would  also  furnish  a 
man  free  of  charge  to  superintend  the  setting  up  of  the  Ross- 
Keller  press  at  your  plant. 

**  Yours  very  truly, 

**The  Ohio  Ceramic  Engineering  Company, 
*' (Signed)     Prank  II.  Robinson,  President.^' 

*' April  26,  1906. 
*  *  The'  Abrazonine  Co., 
City. 
Oentlemen:     Referring  to  proposition  which -we  made  Mr. 
John  Kline  on  April  20th,  for  one  of  our  power  silica  presses,  we 
hereby  amend  said  proposition  to  extend  the  time  to  90  days^if 
necessary,  the  understanding  being  that  the  press,  if  returned, 
will  be  in  such  condition  that  we  will  not  have  to  sacrifice  in 
making  a  re-sale.     At  the  end  of  four  weeks,  if  you  still  desire 
to  keep  the  press,  it  is  understood  that  you  will  pay  one-third  of 
the  purchase  price  subject  to  all  the  conditions  of  original  propo- 
sition to  Mr.  John  Kline  as  to  the  return  of  the  machine,  etc., 
the  difference  between  amount  paid  and  the  agreed  rental  price 
to  be  refunded  to  the  Abrazonine  Co.  at  that  time. 

'*  Yours  very  truly, 

**The  Ohio  Ceramic  Engineering  Company, 
'* Frank  H.  Robinson,  President,'* 
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Cleveland,  Ohio,  April  26,  1906. 
Ohio  Ceramic  Engineering  Co., 

"City. 
''Gentlemen:  Referring  to  proposition  which  you  made  our 
Mr.  John  Kline  under  date  of  April  2()th  and  amended  today  we 
hereby  desire  to  confirm  the  verbal  acceptance  given  you  by  the 
writer  today.  Kindly  consign  the  press,  together  with  the 
seven  barrels  of  our  material  at  your  works  to  us  at  Wickliffe, 
Ohio,  via  Lake  Shore  &  Michigan  Southern  R.  R.  It  is  impor- 
tant that  shipment  be  made  at  the  earliest  possible  moment  and 
we  trust  that  same  will  go  forward  not  later  than  Saturday, 
Apr.  28. 

Yours  very  truly. 

The  Abrazonine  Company, 

F.  L.  Hurst, 
Pres.  &  Oen.  Mgr/' 


**  xuurs  very 

XUm     2VtSKAZiUJNiI> 


The  press  contemplated  by  this  correspondence  was  delivered 
as  therein  provided.  It  has  neither  been  paid  for  nor  returned 
to  the  defendant  in  error.  But  the  contention  of  plaintiff  in 
error  is  that  the  parol  evidence  offered  to  show  what  is  meant 
by  the  ** agreed  rental  price''  mentioned  in  the  correspondence, 
and  otherwise  to  show  a  different  contract  than  the  correspond- 
ence itself  would  indicate,  is  admissible  to  explain  the  transac- 
tions of  the  parties  and  that  the  construction  of  the  contract  as 
thus  evidenced  was  for  the  jury.  '  It  suflSces  to  say  that  we  do 
not  endorse  this  view.  The  contract  seems  to  us  to  be  perfectly 
plain  on  its  face  and  to  need  no  other  construction  than  such 
as  the  court  gave  it  in  the  charge  to  the  jury.  Nor  do  we  think 
that  the  result  could  be  properly  varied  by  the  evidence  sought 
to  be  offered  by  the  defendant  below  to  show  that  the  plaintiff 
below  extended  the  time  within  which  the  option  to  return  might 
be  exercised,  and  that  it  actually  exercised  dominion  over  the 
press  equivalent  to  a  return  and  acceptance  thereof.  The  evi- 
dence was  relevant  enough,  but  it  amounted  to  nothing,  being 
hearsay  or  otherwise  inconclusive. 

On  the  question  of  the  admissibility  of  the  receiver's  original 
answer,  and  of  the  affidavit  by  counsel  for  defendant  below,  in 
support  of  a  motion  for  continuance,  as  containing  admissions 
by  the  receiver  of  the  defendant  company  as  to  its  corporate 
capacity,  and  by  its  attorney  as  to  the  name  and  identity  of  its 


212       CIRCUIT  COURT  REPORTS— NEW  SERIES. 

Abrazonine  Co.  v.  Engineering  Co.        [VoL  17  (N.S.) 

president,  it  suffices  to  say  that  the  following  authorities  seem 
to  establish  the  competency  of  this  precise  sort  of  evidence, 
as  of  admissions  against  interest:  Fort  Wayne  Coal  &  Iron  Co, 
V.  Webster,  163  Mai^s.,  134,  137 ;  Bosworth  v.  Terminal  Railroad 
Co.  of  St,  Lows,  174  U.  S.,  182,  189 ;  W,  Scott  &  Co.  v.  Woodr 
ward,  88  S.  W.,  406;  Fidelity  &  Casualty  Co.,  69  S.  W.,  915; 
H.  E,  W,  T,  R,  Co.  V.  DeWalt,  70  South  Western,  537. 

From  these  it  appears  not  only  that  admissions  of  counsel 
in  pleadings,  motions,  affidavits  or  other  papers  filed  in  the  same 
<jause  are  admissible  against  their  clients  if  made  within  the  scope 
of  their  authority,  and  are  admissible  in  evidence  in  the  same 
case,  but  also  that  where  a  receiver  acting  in  the  course  and  with- 
in the  scope  of  the  official  duty  makes  an  admission  against  the 
interest  of  the  estate  in  his  custody,  it  is  bindng  upon  the  estate 
and  its  owner.  The  authority  of  an  attorney  at  least  is,  we  think, 
to  be  presumed  from  his  appearance  as  such  in  a  case  until  the 
contrary  affirmatively  appears,  and  when  it  is  the  duty  of  a  re- 
ceiver to  defend  an  action  brought  against  a  corporation  or 
natural  person,  of  whose  estate  he  has  been  appointed  the  re- 
ceiver, he  represents  the  defendant  fully  for  the  purpose  of  the 
action. 

We  find  no  error  in  the  record  and  the  judgment  is  affirmed. 
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INSUFFICIENT  GROUND  FOR.  DISBARMENT. 

Circuit  Court  of  Ashland  County. 

In  the  Matter  of  the  Complaint  Against  H.  L.  McCbay,  an 
Attorney  and  Counselor  at  Law  op  Ashland 

County,  Ohio. 

Decided,  June  Term,  1913. 

Attorney  and  Client — Collection  of  Fee  for  Services  Subsequently  Re- 
garded as  Unnecessary  Not  Moral  Turpitude— Disagreement  Be- 
tween Attorney  and  Client  as  to  Contract  Entered  Into  Between^ 
them, 

1.  The  retention  by  an  attorney  of  a  larger  portion  of  the  amount  re- 

covered than  the  client  believed  to  be  warranted  by  the  contract  of 
employment,  does  not  constitute  ground  for  disbarment,  where  the 
client  is  an  aged  man  and  his  inconsistent  and  contradictory  testi- 
mony as  to  the  terms  of  the  contract  indicates  that  if  not  an  un- 
reliable witness  he  is  at  least  very  forgetful. 

2.  The  collection  from  the  guardian  of  an  imbecile  of  a  fee  of  $5,000 

for  services  which  resulted  in  a  compromise  whereby  a  large 
amount  of  cash  and  securities  were  turned  over  to  the  guardian, 
$2,000  of  which  fee  was  paid  to  another  attorney  for  services  in 
the  same  behalf,  is  not  rendered  an  act  of  moral  turpitude  by  the 
fact  that  these  services  were  subsequently  regarded  as  unnecessary 
and  a  finding  to  that  effect  was  made  in  the  common  pleas  court. 

VooBHEES,  J. ;  Shields,  J.,  and  Powell,  J.,  concur. 

This  cause  is  in  this  court  by  appeal  from  the  Court  of  Com- 
mon Pleas  of  Ashland  County,  Ohio,  and  is  submitted  to  the  court 
upon  the  complaint  in  writing  against  said  H.  L.  McCray  pre- 
ferred by  order  of  the  judges  of  the  court  of  common  pleas  of  the 
sixth  district  of  Ohio,  wherein,  among  other  things,  it  is  charged, 
as  set  out  in  the  first  specification  under  said  charge,  that  said 
Henry  L.  McCray  was  guilty  of  unprofessional  conduct  involving 
moral  turpitude  in  this,  to-wit : 

On  or  about  the  first  day  of  October,  1889,  said  H*enry  L. 
McCray  as  an  attorney  and  counselor  at  law  was  retained  and 
employed  by  one  Ludwig  Scberiff,  a  resident  of  Ashland  county, 
Ohio,  to  prosecute  a  certain  action  against  the  county  treasurer 
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of  Ashland  county  for  the  recovery  of  $1,456  which  a  certain 
tax  inquisitor,  one  E.  A.  Bowman,  claimed  was  due  from  said 
Ludwig  Scheriff  to  said  county  as  back  taxes,  and  which  amount 
was  paid. 

Said  Henry  L.  McCray  as  attorney  for  said  Ludwig  Scheriff 
subsequently  filed  a  petition  in  the  court  of  common  pleas  of 
said  county  praying  judgment  against  the  treasurer  of  Ashland 
county  for  the  sum  of  $1,456  and  interest  from  October  5,  1898. 

On  or  about  December  6,  1900,  a  compromise  was  effected  be- 
tween said  Henry  L.  McCray,  attorney  for  said  Scheriff  and 
the  county  treasurer  on  the  basis  of  $792.02,  whereupon  said 
Henry  L.  McCray  received  and  receipted  to  the  auditor  for  said 
sum  of  $792.02  December  6,  1900,  and  signed  said  receipt, 
'* McCray  &  McCray,  attorney,  L.  Scheriff";  three  or  four 
weeks  after  McCray  &  McCray  received  said  $792.02  from  the 
county  treasurer,  $150  thereof  was  turned  over  to  said  Scheriff; 
that  said  amount  is  all  that  said  Scheriff  received;  said  H.  L. 
McCray  then  and  there  converting  the  balance  thereof,  to-wit, 
$642.02,  to  his  own  use  and  benefit,  and  refused  thereafter  to 
pay  said  Scheriff  any  further  part  thereof,  though  often  re- 
quested so  to  do. 

Said  cause  was  heard  in  the  court  of  common  pleas  to  the 
judges  of  said  sixth  district  upon  said  complaint  and  the  speci- 
fications thereunder,  resulting  in  a  finding  by  said  court  that 
said  Henry  L.  McCray  has  been  guilty  of  misconduct  in  his  oflSce 
of  attorney  and  counsellor  at  law  involving  moral  turpitude  as 
set  forth  in  said  specifications.  It  was  therefore  ordered  and 
decreed  by  the  court  that  the  said  Henry  L.  McCray  be,  and  he 
is  removed  from  his  office  of  attorney  and  counselor  at  law  in 
the  courts  of  the  state  of  Ohio,  and  that  the  name  of  the  said 
Henry  L.  McCray  be  stricken  from  the  roll  of  attorneys. 

To  this  finding  and  judgment  of  the  court  the  said  Henry  L. 
McCray  appealed  to  said  circuit  court  and  such  proceedings  were 
had  in  the  premises  that  said  cause  was  duly  appealed  to  said 
court  and  the  same  came  on  for  hearing  at  the  June  term,  1913, 
of  the  court  of  appeals  of  said  county,  which  court  is  the  succes- 
sor in  jurisdiction  of  said  circuit  court,  to  which  the  cause  was 
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appealed  as  aforesaid,  and  the  same  was  submitted  at  said  June 
term  upon  said  complaint  and  the  evidence. 

The  case  was  tried  in  said  court  on  the  testimony  taken  in  the 
court  below,  and  by  agreement  of  the  parties  the  transcript  of 
the  testimony,  so  taken,  was  submitted  to  the  court,  together  with 
additional  oral  testimony  in  behalf  of  said  Henry  L.  McCray, 
which  transcript  and  oral  testimony  were  offered  by  the  parties 
on  the  trial  and  were  all  the  evidence  in  the  case. 

In  support  of  said  complaint  said  Ludwig  Scheriff  was  sworn 
and  testified.  An  examination  of  the  record  containing  said 
Scheriff 's  testimony  discloses  the  fact  that  Mr.  Scheriff  is  an  old 
gentleman  some  eighty  years  of  age  and  that  his  testimony  is 
indefinite  and  contradictory  in  many  particulars,  but  it  is  ap- 
parent that  the  transaction  out  of  which  said  controversy  grew 
was  a  claim  of  Mr.  Scheriff 's  for  the  recovery  of  taxes  that  had 
been  wrongfully  assessed  against  him  and  paid,  and  to  recover 
back  taxes  so  collected  from  him,  which  amounted  to  over  $1,500. 
He  called  upon  Judge  McCray  in  reference  thereto,  and  it  was 
concluded  on  consultation  that  a  suit  should  be  brought  to  re- 
cover back  said  taxes,  and  by  agreement  between  Mr.  Scheriff 
and  Judge  McCray  the  fees  were  to  be  one-half  of  the  amount 
recovered  back  from  the  county. 

The  case  was  finally  compromised  for  the  sum  of  $792.02. 
The  compromise  was  brought  about  in  this  way.  If  the  case  had 
proceeded  to  trial  Mr.  Scheriff  would  necessarily  have  been  a 
witness,  wherein  he  would  have  been  subject  to  examination  con- 
cerning his  property,  etc.,  and  this  he*absolutely  refused  to  do. 
Rather  than  be  a  witness  he  was  willing  that  the  whole  sum  might 
be  lost  so  far  as  he  was  concerned,  as  he  would  not  go  into  court 
and  subject  himself  to  an  examination.  Thereupon  negotiations 
were  entered  into  whereby  a  compromise  was  effected  for  the 
amount  above  stated,  viz.,  $792.02,  and  this  sum  was  paid  to 
Judge  McCray.  Afterwards  $150  was  paid  to  Mr.  Scheriff  and  a 
receipt  was  given  by  him  to  Judge  McCray  for  $400.  Scheriff 
claims  that  this  amount  was  never  paid  to  him  and  he  denied  in 
his  testimony  that  he  had  agreed  to  give  one-half  of  the  amount 
recovered  back  to  the  attorney  for  collecting  the  same.    An  ex- 
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amination  of  the  testimony  of  Mr.  ScheriflP  shows  that  he  waa 
either  very  forgetful  or  that  his  testimony  is  inconsistent  and  un- 
reliable. 

On  the  other  hand,  Judge  McCray  testifies  in  his  own  behalf 
concerning  the  transaction,  and  his  testimony  is  clear  and  con- 
vincing as  to  the  transaction  from  its  inception  to  its  final  deter- 
mination, and  shows  that  in  place  of  there  being  a  wrongful  ap- 
propriation of  any  part  of  this  money  recovered  back,  that  the 
judge  was  more  than  generous  in  settling  with  this  old  man  and 
paying  him  more  money  than  he  was  entitled  to  under  the  con- 
tract that  he  had  made  for  the  collection  of  the  claim  on  account 
of  back  taxes  paid. 

It  is  very  apparent  to  the  court  that  old  Mr.  Scheriff  had  been 
used  by  some  designing  parties  to  institute  complaint  against 
Judge  McCray,  and  without  any  ground  therefor  was  willing  to 
make  complaint  that  he  had  not  been  paid  his  share  of  the  money 
that  was  so  refunded  by  the  county  for  taxes  that  had  been 
wrongfully  collected  from  him.  The  court  thinks  that  the  whole 
trouble  in  the  matter  grew  out  of  some  jealousy  or  ill-feeling 
by  some  parties  against  Judge  McCray,  and  that  they  could  and 
did  wrongfully  use  this  old  man  to  induce  him  to  make  these 
charges  against  the  judge,  and  this  court  is  surprised,  in  view  of 
the  testimony  that  was  given  in  this  case  and  the  nature  of  the 
testimony  as  given  by  Mr.  Scheriff,  how  the  court  or  the  judges 
thereof  ever  could  have  arrived  at  a  conclusion  or  result  that 
Judge  McCray  in  this  transaction  was  guilty  of  misconduct  as  an 
attorney  involving  moral  turpitude,  and  we  think  that  the  judg- 
ment and  finding  of  the  court  is  not  supported  by  the  evidence, 
but  is  manifestly  contrary  thereto. 

Therefore,  the  judgment  of  this  court  is  that  the  specification 
under  charge  number  1  is  not  supported  by  sufficient  evidence 
and  is  contrary  to  the  evidence. 

It  is  also  charged  that  H.  L.  McCray  is  guilty  of  unprofessional 
conduct  in  his  office  as  attorney  and  counselor  at  law  involving 
moral  turpitude  in  this,  to- wit: 

Prom  the  records  of  the  Probate  Court  of  Ashland  County  it 
appears  that  on  or  about  October  4,  1904,  one  E.  P.  Shelley  was 
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appointed  guardian  of  one  Paul  Oliver  and  his  estate  and  duly 
qualified  and  entered  upon  his  trust ;  that  such  proceedings  were 
thereafter  had  as  compelled  him  to  file  an  inventory  and  account 
of  his  administration  of  said  trust,  to  which  inventory  and  ac- 
count exceptions  were  filed  and  heard,  among  which  were  ex- 
ceptions to  a  large  amount  paid  to  said  Henry  L.  McCray,  to-wit, 
about  $5,000. 

It  further  appears  that  the  same  was  heard  before  Wickham, 
Judge,  in  the  court  of  common  pleas  on  or  about  the  15th  to  the 
18th  day  of  June,  1909,  both  inclusive,  and  resulted  in  a  disallow- 
ance of  the  said  $5,000,  which  said  guardian  paid  to  said  H.  L. 
McCray  for  alleged  services  rendered.  In  that  proceeding  it 
was  found  by  the  court  of  common  pleas  that  the  payment  of  the 
said  $5,000  was  not  a  legal  or  proper  charge  in  whole  or  in  part. 

The  facts  concerning  this  transaction  are  that  said  E.  P. 
Shelley,  under  a  claimed  power  of  attorney  to  act  for  Paul  Oliver, 
went  to  the  office  and  secured  the.  services  of  said  H.  L.  McCray 
for  the  purpose  of  getting  the  custody  and  control  of  about 
$26,500  belonging  to  said  Paul  Oliver,  then  in  the  hands  of  one 
S.  A.  Baridon,  cashier  of  the  First  National  Bank  of  Loudonville, 
Ohio,  in  which  bank  Paul  Oliver  was  a  director  and  president. 

The  legal  services  which  said  McCray  was  called  upon  to  do 
and  which  he  did  were  to  prepare  and  file  a  petition  for  an  in- 
junction, commanding  said  Raridon  to  deliver  the  certificates  or 
money  to  said  E.  F.  Shelley;  that  the  date  of  this  claimed  con- 
tract for  legal  services  was  prior  to  the  appointment  of  E.  F. 
Shelley  guardian ;  that  the  action  was  brought  by  the  said  H.  L. 
McCray  for  E.  F.  Shelley  individually  against  S.  A.  Raridon, 
and  in  no  way  connected  the  name  of  Paul  Oliver  with  such 
transaction.  That  said  Raridon  had  retained  as  his  attorney  in 
the  matter  Mr.  Jesse  Hissem,  of  Loudonville,  Ohio,  which  appears 
of  record  in  the  appearance  docket  volume  28,  page  394  of  the 
records  of  said  court  of  Ashland  county. 

Without  going  into  too  much  detail  as  to  the  specifications  un- 
der this  charge,  it  is  sufficient  to  say  that  in  support  of  this 
charge  said  S.  A.  Raridon  was  sworn  and  testified,  and  from 
his  testimony  it  appears  that  Raridon  was  the  cashier  of  said 
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bank  at  Loudonville,  in  which  said  bank  Mr.  Paul  Oliver  was  a 
large  holder  of  stock,  and  had  funds  in  said  bank  aggregating 
some  $62,000.  That  there  was  $26,500  in  cash  which  was  evi- 
denced by  certificates  of  deposit  issued  by  said  Raridon  payable 
to  his  order.  Said  certificates  were  for  the  amounts  following, 
to-wit :  two  for  $10,000  each,  one  for  $5,000,  and  one  for  $1,500. 
Baridon  had  possession  of  these  certificates,  and  Mr.  Oliver  be- 
coming uneasy  about  the  financial  responsibility  of  Mr.  Baridon, 
wanted  to  have  the  certificates  turned  over  to  him.  This  Bari- 
don refused  to  do,  and  thereupon  Mr.  Oliver  called  upon  Judge 
McCray  to  consult  him  with  reference  thereto,  and  upon  consulta- 
tion it  was  concluded  to  bring  an  action.  Said  E.  F.  Shelley  as 
the  friend  of  Oliver  and  later  his  guardian  consulted  with  Judge 
McCray  as  to  what  would  be  the  best  course  to  pursue  to  get 
said  certificates  from  said  Baridon. 

Upon  consultation  with  Mr.  Oliver  and  other  parties  interested 
with  the  bank,  it  was  thought  best  not  to  bring  a  suit  directly 
against  Baridon  by  the  bank  for  said  certificates,  as  such  a  pro- 
ceeding it  was  feared  might  hurt  the  credit  of  said  bank.  There- 
fore a  different  plan  was  adopted  than  to  have  a  suit  brought  by 
Mr.  Oliver  as  president  or  otherwise  of  the  bank  or  the  bank 
itself.  Before  any  action  was  taken  it  was  agreed  by  Mr.  Oliver 
with  Judge  McCray  that  if  he  would  recover  back  said  certificates 
that  his  fee  should  be  $5,000. 

A  petition  was  prepared  and  filed  asking  for  an  injunction  re- 
straining him  from  disposing  of  said  certificates.  Mr.  Hissem, 
an  attorney  at  law  residing  at  Loudonville  where  said  bank  was 
situated,  and  who  was  the  attorney  for  said  bank,  upon  applica- 
tion to  court  for  permission  to  withdraw  said  petition  from  the 
files,  temporarily  obtained  such  an  order,  but  said  petition 
seemed  to  have  been  mislaid  or  lost  and  was  never  returned  to  the 
files  in  said  court. 

After  considerable  controversy  between  Mr.  Baridon,  Mr. 
Hissem  and  the  sheriff,  Mr.  Baridon  finally  endorsed  said  certifi- 
cates and  turned  the  same  over  to  Sheriff  Homan  in  the  bank 
at  Loudonville. 
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Judge  McCray  testified  in  his  own  behalf  as  to  this  transaction 
and  his  connection  with  Mr.  Paul  Oliver  in  the  bringing  of  the 
suit  and  the  agreement  as  to  what  the  fee  should  be.  Mr.  Oliver 
proposed  that  if  he  recovered  back  these  certificates  that  he  would 
give  him  $5,000.  Judge  McCray 's  testimony  is  clear  and  con- 
vincing as  to  this  transaction  and  shows  that  it  has  none  of  the 
elements  of  fraud  or  moral  turpitude  such  as  is  contemplated  by 
the  statute,  Section  1707,  regulating  proceedings  for  disbarment 
of  attorneys  for  misconduct  in  office. 

It  seems  from  the  testimony  and  the  record  in  this  case  that 
it  finally  resulted  in  a  compromise  between  the  parties  concerned 
whereby  the  certificates  were  turned  back  to  the  sheriff  by  Mr. 
Raridon,  but  to  accomplish  this  through  Mr.  Hissem  it  seems  that 
there  was  some  claim  made  by  him  that  he  should  be  paid  for 
his  services  in  connection  therewith.  The  matter  was  submitted 
to  Mr.  Oliver,  but  he  was  unwilling  to  give  anything  more  than 
the  $5,000  and  that  whatever  was  to  be  paid  in  the  way  of  costs 
or  attorney  fees  had  to  be  paid  out  of  the  $5,000  that  was  to  be 
given  to  McCray  for  the  recovering  of  these  certificates.  Mr. 
Hissem  insisted  that  he  was  entitled  to  fees,  and  his  first  claim 
was  that  he  should  have  one-half  of  the  $5,000.  Judge  McCray 
thought  this  was  unreasonable  and  unfair  to  him,  and  he  pro- 
tested against  paying  that  amount,  and  finally  it  was  agreed  that 
Hissem  was  to  receive  $2,000  for  his  services,  which  was  paid. 
The  balance  of  the  $5,000  would  rightfully  belong  to  Judge 
McCray. 

Taking  this  whole  transaction  as  disclosed  by  the  testimony  of 
Raridon  and  McCray^  this  court  is  satisfied  that  there  is  no  just 
ground  or  reason  for  the  judgment  that  was  found  and  rendered 
by  the  court  of  common  pleas  or  the  judges  thereof  hearing  the 
case.  Taking  into  consideration  the  relation  of  these  parties  to 
each  other,  meaning  Oliver,  Raridon  and  Hissem,  and  in  view  of 
the  testimony  of  Raridon  and  Judge  McCray,  this  court  is  clearly 
of  the  opinion  that  there  is  no  ground  for  a  finding  that  said 
Henry  L.  McCray  has  been  guilty  of  unprofessional  conduct  in- 
volving moral  turpitude  in  the  management  of  either  the  case  of 
Scheriff  or  Oliver  as  set  forth  in  the  specifications  upon  which 
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said  cause  was  tried,  and  sa  we  have  had  occasion  to  say  in  con- 
nection with  the  complaint  against  Judge  R.  M.  Campbell,  post, 
we  are  at  a  loss  to  see  upon  what  ground  or  theory  the  court  of 
common  pleas  or  the  judges  thereof,  found  the  charges  one  and 
two  or  the  specifications  thereunder  true  as  against  said  Henry 
L.  McCray.  This  court,  on  the  contrary,  is  of  the  opinion  that 
said  charges  are  not  supported  by  any  sufiScient  evidence,  and 
that  there  was  no  misconduct  on  the  part  of  said  Henry  L.  Mc- 
Cray in  connection  with  said  matters  of  said  Ludwig  Scheriff  or 
said  Paul  Oliver. 

Therefore,  the  court  is  unanimous  in  the  opinion  that  said 
charges  and  specifications  are  not  sustained  by  sufficient  evidence 
and  there  are  no  grounds  justifying  the  disbarment  of  said  Henry 
L.  McCray  as  an  attorney  at  law  from  practising  in  the  courts  of 
the  state  of  Ohio  or  for  striking  his  name  from  the  list  of  at- 
torneys in  said  state,  and  the  judgment  of  this  court  is  that  said 
complaint  be,  and  the  same  is,  hereby  dismissed,  and  said 
Henry  L.  McCray  restored  to  all  rights  and  privileges  of  an 
attorney  at  law  in  the  state  of  Ohio,  and  that  he  be  restored  to  all 
rights  that  he  has  lost  by  reason  of  said  complaint  and  the  pro- 
ceedings thereunder  had  in  the  court  of  common  pleas,  and  that 
he  recover  his  costs  in  this  proceeding  against  the  state  of  Ohio. 

The  other  charges  and  specifications  contained  in  said  com- 
plaint are  not  supported  by  any  evidence  in  the  case  to  warrant 
a  finding  or  judgment  against  the  said  Henry  L.  McCray,  and 
therefore  the  same  are  dismissed. 
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PAErURE  OF  BEQUEST  INTENDED  AS  A  CHARITABLE 

TRUST. 

Circuit  Court  of  Cuyahoga  County. 

Claudia  Morris  Colungs  v.  Frank  E.  Davis.* 

Decided,  June  2,  1911. 

Wills— Devnse  of  Income  on  a  Specified  Sum  to  Worthy  Poor  Held  In- 
capable of  Execution — Charitable  Trusts, 

A  clause  in  a  will  providing,  "the  surplus  money  he  (the  executor) 
shall  apply  at  the  rate  of  $10  a  month  during  the  winter  months, 
to  buy  flour  and  coal  for  worthy  poor,"  where  said  surplus  money 
amounts  to  $18,000,  Is  incapable  of  execution,  invalid  and  insuffi- 
cient to  create  a  charitable  trust. 

Laubscher  di  Kees,  for  plaintiff  in  error. 
C.  W.  Swartzd,  contra. 

Winch,  J.;   Henry,  J.,  and  Marvin,  J.,  concur. 

Error  to  the  court  of  common  pleas. 

This  was  an  action  to  construe  a  will  containing  the  following 
provision : 

**The  surplus  money  he  (the  executor)  shall  apply  at  the  rate 
of  $10  a  month  during  the  winter  months  to  buy  flour  and  coal 
for  worthy  poor. 


>> 


The  surplus  money  mentioned  amounts  to  $18,000. 

The  common  pleas  court  held  that  this  clause  of  the  will 
creates  a  legal  charitable  trust  to  be  administered  by  the  execu- 
tor, as  trustee,  who  is  vested  with  power  to  apply,  distribute 
and  disburse  the  fund,  and  incidental  authority  to  select  from 
the  class  named,  to-wit:  ** worthy  poor,"  the  particular  objects 

or  individual  beneficiaries  of  the  testatrix's  bounty. 

We  think  this  judgment  was  erroneous. 

This  clause  of  the  will  is  incapable  of  execution.  It  clearly 
means  that  the  executor  is  to  expend  $30  or  $40  each  year  in 

*AiBrmed  without  opinion,  Davis,  Executor,  v.  Collings,  87  Ohio  State, 
504. 
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buying  flour  and  coal  for  the  worthy  poor;  the  suggestion  that 
he  is  to  give  $10  to  each  poor  person  he  selects  is  not  sustained 
by  any  reading  of  the  plain  terms  of  the  will. 

Now,  the  interest  on  $18,000  at  4  per  cent,  is  $720,  so  that 
this  fund,  after  paying  out  $40,  would  accumulate  at  the  rate 
of  $680  a  year,  and  yet  the  plain  language  of  the  will  is  that 
the  principal  of  the  fund  shall  be  expended  for  the  benefit  of 
the  worthy  poor. 

It  is  clear  the  testatrix  had  no  idea  that  the  ** surplus"  of  her 
estate  would  be  so  large.  She  doubtless  thought  a  few  hundred 
dollars  would  be  left  which  the  executor  could  spend  in  the 
manner  mentioned,  within  a  very  few  years,  if  not  in  one  ivi^iter. 
The  direction  to  expend  the  principal  of  the  fund  does  not  war- 
rant the  creation  by  construction,  of  a  perpetual  and  increasing 
charitable  fund,  to  be  administered  at  the  insignificant  rate  of 
$40  per  year  for  all  time  to  come. 

The  two  thoughts  are  contradictory,  and  so,  as  said,  the  will 
is  incapble  of  execution. 

There  are  other  reasons  why  this  clause  of  the  will  is  in- 
valid; the  beneficiaries  are  not  restricted  to  any  locality,  but 
embrace  the  whole  world.  The  executor  might  very  reasonably 
take  the  fund  and  depart  with  it  to  China,  there  to  expend  it 
at  the  rate  of  $10  per  month,  during  the  winter  months,  if  they 
have  any  winter  there,  for  the  benefit  of  the  worthy  poor  of 
China,  who  exist,  we  are  told,  in  millions^ 

On  this  point,  as  well  as  upon  the  proposition  contended  for 
by  counsel  for  plaintiff  in  error,  that  the  will  gives  no  power  to 
the  executor  to  select  beneficiaries  (which  we  think  is  well  taken) , 
see  authorities  cited  in  his  brief. 

There  are  cases  both  ways  upon  these  points,  and  counsel  for 
the  executor  has  marshalled  the  authorities  sustaining  his 
views  of  the  will  in  an  exceedingly  able  brief,  but  our  views 
of  the  peculiar  and  ambiguous  wording  of  this  particular  will 
preclude  our  reaching  any  other  conclusion  than  that  the  terms 
of  this  will  can  not  possibly  be  carried  out. 

As  there  are  no  disputed  questions  of  fact  in  the  case,  it  fol- 
lows not  only  that  the  judgment  of  the  common  pleas  court 
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should  be  reversed,  but  that  judgment  should  here  be  entered 
in  favor  of  the  heir  at  law. 
Judgment  reversed  and  judgment  for  plaintiff  in  error. 


FAILURE  TO  ESTABLISH  MORAL  TURPITUDE. 

Court  of  Appeals  for  Ashland  County. 

In  the  Mattbb  op  the  Complaint  Against  Robert  M.  Campbell, 
AN  Attorney  and  Counselor  at  Law  of  Ashland 

County,  Ohio. 

Decided,  June  Term,  1913. 

Attorney  and  Client — Not  Unprofessional  to  Prosecute  a  Claim  for  Serv- 
ices— Sponging  Clients — Order  of  Disbarment  Set  Aside. 

1.  An  action  for  recovery  of  compensation  for  services  rendered  by  an 

attorney  for  the  benefit  of  a  decedent  during  her  lifetime  and  In 
the  settlement  of  her  estate  after  her  death,  negative  testimony 
given  by  persons  having  a  pecuniary  interest  in  the  estate,  to  the 
effect  that  they  had  no  knowledge  of  the  rendering  of  such  services, 
can  not  be  accepted  as  overbalancing  direct  and  convincing  testi- 
mony as  to  the  ^tent  and  nature  of  the  services,  given  by  the  at- 
torney himself  and  corroborated  in  large  measure  by  testimony  by 
tne  executor  of  the  estate. 

2.  Nor  does  the  fact  that  counsel  for  the  said  attorney  abandoned' the 

claim,  and  ordered  that  it  be  withdrawn,  when  confronted  by  a 
stubborn  contest  in  court,  disprove  in  anywise  the  merit  of  the 
claim;  and  an  order  disbarring  the  said  attorney  for  unprofessional 
conduct  involving  moral  turpitude  in  presenting  and  prosecuting 
such  a  claim  will  be  set  aside. 

VooRHEES,  J. ;  Shields,  J.,  and  Powell,  J.,  concur. 

This  cause  is  in  this  court  by  appeal  from  the  Court  of  Com- 
mon Pleas  of  Ashland  County  and  is  submitted  to  the  court 
upon  the  complaint  in  writing  against  said  Robert  M.  Campbell 
preferred  by  order  of  the  judges  of  the  court  of  common  pleas  of 
the  sixth  district  of  Ohio,  wherein,  among  other  charges  and 
specifications,  charge  number  two  charges  that  said  Robert  M. 
Campbell  was  guilty  of  unprofessional  conduct  involving  moral 
turpitude  in  this,  to-wit : 
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•  First  Specification.  **0n  or  about  the  first  day  of  October, 
1907,  said  Robert  M.  Campbell  presented  to  one  George  A.  Ull- 
man,  executor  of  the  estate  of  one  Mary  Freer,  deceased,  a  claim 
for  compensation  for  services  as  an  attorney  at  law  alleged  to 
have  been  rendered  by  said  Campbell  to  said  Mary  Freer  during 
her  lifetime,  which  claim  amounted  to  $2,400,  which  claim  was 
allowed  by  said  executor.  In  fact  the  said  Campbell  had  ren- 
dered no  such  service  to  said  Mary  Freer  and  had  no  claim  against 
her  said  estate,  or  if  any  services  were  so  rendered  by  said  Camp- 
bell, the  claim  so  presented  was  largely  in  excess  of  the  reason- 
able value  of  such  services. 

**By  means  of  the  aforesaid  claim  the  said  Robert  M.  Campbell 
obtained  from  George  A.  Ullman,  as  executor  of  the  estate  of 
said  Mary  Freer,  deceased,  the  sum  of  $2,400  of  the  money  of 
said  estate,  thereby  defrauding  said  estate  and  the  legatees  under 
the  will  of  the  said  Mary  Freer,  deceased." 

Said  cause  was  heard  in  the  court  of  common  pleas  to  the 
judges  of  said  sixth  district  upon  said  complaint  on  said  charge 
number  two  and  the  specification  thereunder  and  the  evidence, 
resulting  in  a  finding  by  said  court  that  said  Robert  M.  Camp- 
bell has  been  guilty  of  misconduct  in  his  office  of  attorney  and 
counselor  at  law  involving  moral  turpitude  as  charged  in  the 
second  charge  of  said  specifications.     And  it  was 

'*  Ordered  and  decreed  by  the  court  that  the  said  Robert  M. 
Campbell  be,  and  he  is,  hereby  removed  from  his  office  of  attor- 
ney and  counselor  at  law  in  the  courts  of  the  state  of  Ohio,  and 
that  the  name  of  the  said  Robert  M.  Campbell  be  stricken  from 
the  roll  of  attorneys." 

To  this  finding  and  judgment  of  the  court  the  said  Robert  M. 
Campbell  appealed  to  said  circuit  court,  and  the  court  fixed  the 
bond  for  said  appeal  at  the  sum  of  one  hundred  dollars.  There- 
upon such  proceedings  were  had  in  the  premises  that  the  appeal 
of  said  cause  to  said  circuit  court  was  perfected  and  the  same 
came  on  for  hearing  at  the  June  term,  1913,  of  the  court  of  ap- 
peals of  said  county,  which  court  is  the  successor  in  jurisdiction 
of  said  circuit  court,  to  which  said  cause  was  appealed  as  afore- 
said, and  the  same  was  submitted  at  said  June  term  upon  said 
complaint  and  the  evidence. 
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The  case  was  tried  in  this  court  on  the  testimony  taken  in  the 
court  below  and  by  agreement  of  the  parties  the  transcript  of 
testimony  so  taken  was  submitted  to  the  court  in  behalf  of  the  re- 
spective parties  the  same  as  if  the  witnesses  were  offered  and 
examined  in  open  court.  The  transcript  and  the  evidence  offered 
by  both  parties  on  the  trial  were  all  the  evidence  in  the  case. 

In  support  of  said  second  charge  and  the  specifications  there- 
under a  number  of  witnesses  were  called  and  testified,  among 
whom  were  Francis  J.  Freer,  Mrs.  James  Smith,  Bertha  Boyd, 
Mrs.  Francis  Freer,  Judge  McAdoo,  Harry  L.  Hess,  Mrs.  Frank 
Freer,  Frank  Freer  and  J.  A.  Shearer.  The  testimony  of 
these  witnesses  may  be  designated  as  negative  testimony.  They 
do  not  assume  to  know  anything  direct  upon  the  claim  involved 
in  said  charge  number  two,  and  the  only  reason  that  they  give 
why  said  claim  is  not  a  valid  claim  against  the  estate  of  said  Mary 
Freer,  deceased,  was  that  they  never  saw  Judge  Campbell  at  the 
home  or  residence  of  said  IMary  Freer,  never  saw  him  in  consulta- 
tion with  her  or  doing  any  business  for  her,  and  therefore  they 
came  to  the  conclusion  that  he  had  no  valid  claim  against  her 
estate. 

Most  of  these  witnesses  are  relatives  of  said  Mary  Freer,  de- 
ceased, and  therefore  directly  interested  in  said  estate.  While 
they  are  only  collateral  heirs,  yet  they  are  financially  and  pecu- 
niarily interested  in  said  estate,  and  upon  this  class  of  testimony 
and  of  this  negative  character  the  court  found  the  said  Robert  M. 
Campbell  guilty  of  misconduct  as  an  attorney  at  law  involving 
moral  turpitude. 

Said  complaint  is  based  under  favor  of  Section  1707  of  the 
General  Code  of  Ohio,  and  should  receive  a  strict  construction, 
and  the  complaint  should  be  sustained  by  clear  and  convincing 
proof,  if  not  by  proof  beyond  a  reasonable  doubt. 

To  this  complaint  said  Robert  M.  Campbell  offered  himself  as 
a  witness  and  testified  as  to  his  relations  to  said  Mary  Freer  and 
her  estate  which  came  to  her  from  her  deceased  husband,  one 
Jonas  Freer.  It  seems  from  the  history  of  the  case  and  Judge 
Campbell's  connection  therewith  that  he  had  been  the  attorney 
of  said  Jonas  Freer  and  his  brother,  Randolph  Freer,  for  n  num- 


226  COURT  OF  APPEALS. 


In  re  R.  M.  Campbell.  [Vol.  17  (N.S.) 


ber  of  years  and  had  been  their  advisor  and  counselor  in  many 
of  their  business  affairs ;  that  they  had  a  large  estate  and  many 
transactions  of  a  legal  nature  of  importance,  in  all  of  which 
Judge  Campbell  was  the  advisor  and  counselor;  that  upon  the 
death  of  said  Jonas  Freer  said  estate  passed  to  and  became  the 
property  of  said  Mary  Freer.  Among  other  assets  of  said  estate 
were  some  six  or  seven  farms  in  said  Ashland  county,  together 
with  real  estate  situate<J  in  the  city  of  Ashland,  and  said  Mary 
Freer,  having  been  aware  and  advised  of  the  fact  that  Judge 
Campbell  had  been  the  advisor  and  attorney  of  her  husband, 
sought  his  advice,  and  also  through  her  agent,  said  George  UU- 
man,  who  during  her  life  from  the  death  of  her  said  husband 
was  her  agent  managing  her  business  matters,  including  the 
management  of  said  farm.  In  connection  with  said  business 
said  agent,  George  Ullman,  consulted  said  Robert  M.  Campbell 
and  at  her  solicitation  communicated  to  said  Robert  M.  Campbell. 
He  also  called  on  her  at  her  residence  a  number  of  times  in  con- 
sultation concerning  her  business  matters,  among  which  was  the 
preparation  of  wills  for  herself.  And  by  express  agreement  made 
with  said  George  Ullman,  as  agent  of  said  Mary  Freer,  and  with 
her  knowledge  and  consent,  it  was  agreed  that  said  Robert  M. 
Campbell  should  be  the  advisor  of  said  Ullman  in  reference  to 
the  legal  matters  concerning  said  estate,  and  this  condition  con- 
tinued until  the  death  of  said  Mary  Freer,  but  no  compensation 
was  paid  to  him  during  the  lifetime  of  said  Mary  Freer.  It  was 
understood  between  said  Mary  Freer,  Ullman  and  Campbell  that 
the  compensation  was  to  be  paid  at  the  death  of  the  said  Mary 
Freer,  and  in  addition  to  the  compensation  for  services  rendered 
during  the  lifetime  of  said  Mary  Freer  he  was  to  represent  said 
Ullman  as  the  executor  of  said  Mary  Freer 's  estate. 

Said  Robert  M.  Campbeirs  statement  of  the  services  performed 
and  his  relations  to  said  ]\Iary  Freer  and  said  George  Ullman  is 
given  in  detail  and  very  frankly  by  said  Robert  M.  Campbell, 
in  such  a  way  and  manner  that  it  certainly  refutes  any  of  the 
negative  claims  that  are  made  by  the  witnesses  for  the  complaint 
as  hereinbefore  referred  to.  His  testimony  is  entitled  to  more 
favorable  consideration  and  weight  than  all  the  negative  testi- 
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mony  of  the  interested  parties,  wherein  their  only  reason  for 
their  theory  of  the  ease  that  there  was  no  just  claim  against  said 
Mary  Freer 's  estate  was  that  they  never  saw  said  Robert  M. 
Campbell  at  her  home  or  in  consultation  with  her. 

But  in  addition  to  the  statements  of  Judge  Campbell,  much 
of  his  testimony  is  corroborated  by  said  George  Ullman,  espec- 
ially with  reference  to  business  matters  of  said  estate  in  which 
they  had  the  benefit  of  said  Robert  M.  Campbell's  advice  and 
experience  as  a  lawyer.  So  that  if  said  Robert  M.  Campbell  was 
not  the  attorney  of  said  Mary  Freer  during  her  lifetime  so  that 
she  could  be  considered  a  client,  she  evidently  was  what  might 
be  termed  a  sponger  upon  the  time  and  services  of  said  R.  M. 
Campbell. 

It  no  doubt  is  within  the  range  or  experience  of  every  lawyer 
of  extended  practice,  that  there  is  a  class  of  persons  who,  while 
they  do  not  pay  attorneys,  are  always  willing  to  receive  their 
advice  and  counsel  in  reference  to  business  matters  pertaining 
to  their  estates,  and  the  larger  the  estate  the  greater  the  benefit 
that  class  of  clients  receive  with  the  least  expense  to  them. 

It  appears  from  the  testimony  in  the  case  that  in  fact  there 
was  nothing  paid  on  said  claim,  although  a  receipt  was  given  by 
said  R.  M.  Campbell,  but  there  was  no  money  actually  paid. 
The  only  thing  that  was  done  in  that  regard  was  that  a  check  was 
given  for  the  amount,  but  with  the  understanding  and  on  the 
condition  that  the  same  was  not  to  be  paid  until  the  rumored  ex- 
ceptions to  be  filed  to  the  account  of  said  executor  were  heard 
and  determined.  It  seems  that  the  counsel  for  said  R.  M.  Camp- 
bell, and  perhaps  the  judge  himself,  lost  their  nerve  in  the  trial 
of  this  case,  and  in  open  court  directed  and  consented  that  said 
claim  be  withdrawn  and  the  same  was  withdrawn.  This  fact 
does  not  necessarily  discredit  the  validity  of  said  claim.  The 
only  thing  that  it  tends  to  show  is,  as  has  been  indicated,  want 
of  nerve  in  counsel  to  fight  for  a  claim  which  seemed  to  be  just 
and  fair,  and  the  fact  that  it  was  withdrawn  does  not  carry  with 
it  necessarily  evidence  of  the  claim  not  having  merit,  or  that  the 
same  was  not  an  honest  and  just  claim  against  said  estate.  We 
think  under  the  circumstances  as  disclosed  in  the  evidence  in 
this  case  that  the  claim  was  just  and  should  have  been  paid. 
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Taking  into  consideration  the  relation  of  these  parties,  in  view 
of  the  testimony  of  Judge  Campbell  and  the  executor,  George 
UUman,  this  court  is  clearly  of  the  opinion  that  there  is  no 
ground  for  a  finding  that  said  R.  M.  Campbell  has  been  guilty 
of  unprofessional  conduct  involving  moral  turpitude  in  the  man- 
agement of  said  estate,  and  in  the  claim  he  presented  to  the 
administrator  for  allowance.  This  court  is  at  a  loss  to  see  or  find 
upon  what  theory  the  judges  of  the  court  of  common  pleas  found 
the  charge  number  two  and  the  specifications  thereunder  true. 
On  the  contrary  this  court  is  of  the  opinion  that  said  charge  is 
not  supported  by  any  evidence  and  that  there  was  no  misconduct 
in  the  presenting  of  an  account  to  the  executor  of  said  Mary 
Freer 's  estate  under  the  circumstances  and  conditions  upon  which 
the  services  or  much  of  the  services  charged  in  said  account  were 
rendered  and  performed. 

Therefore  the  court  is  unanimous  in  the  opinion  that  said 
charge  number  two  is  not  sustained  by  sufBcient  evidence  and 
that  there  are  no  grounds  justifying  the  disbarment  of  said 
Robert  M.  Campbell  as  an  attorney  at  law  from  practicing  in  the 
courts  of  the  state  of  Ohio,  or  for  striking  his  name  from  the 
list  of  attorneys  in  said  state,  and  the  judgment  of  this  court  is 
that  said  complaint  be,  and  the  same  is  hereby  dismissed,  and 
said  R.  M.  Campbell  is  restored  to  all  the  rights  and  privileges  of 
an  attorney  at  law  in  the  state  of  Ohio,  and  to  all  rights  that  he 
has  lost  by  reason  of  said  complaint  and  the  proceedings  there- 
under had  in  the  court  of  common  pleas,  and  that  he  recover  his 
costs  in  this  proceeding  against  the  state  of  Ohio. 

The  other  charges  and  specifications  contained  in  said  com- 
plaint are  not  supported  by  any  evidence  in  the  case  to  warrant 
a  finding  or  judgment  against  said  Robert  M.  Campbell,  and 
therefore  the  same  are  dismissed. 
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UABIUTY  rOR.  UDVY  ON  EXEMPT  PROPERTY. 

Circuit  Court  of  Cuyahoga  County. 

The  American  Surety  Company  v.  The  American  Bonding 

Company. 

Decided,  June  7,  1910. 

Constable's  01/icial  Bond  and  Indemnity  Bondr-Defense  of  Surety  on 
Latter  Against  Claim  of  Surety  on  Former, 

In  an  action  by  a  surety  on  a  constable's  official  bond,  who  has  been 
obliged  to  pay  a  judgment  obtained  against  the  constable  for  levy- 
ing upon  exempt  property,  brought  against  the  surety  on  an  in- 
demnity bond  given  the  constable  by  the  Judgment  creditor  to 
protect  the  constable  from  damages  for  levying  upon  exempt  prop- 
erty, the  surety  on  the  indemnity  bond  may  defend  on  the  ground 
that  the  constable  refused  to  restore  exempt  property  to  the  judg- 
ment debtor,  when  directed  so  to  do  by  the  judgment  creditor, 
principal  on  the^  Indemnity  bond. 

T.  F.  Quigley  and  H.  A,  Couse,  for  plaintiff  in  error. 
M.  B.  &  H.  H.  Johnson,  contra. 

Hbnby,  J.;  Winch,  J.,  and  Marvin,  J.,  concur. 

The  parties  to  this  proceeding  in  error  stand  in  the  relation 
opposite  to  that  in  which  they  stood  below.  In  a  previous  action 
there  one  Himraelfarb  recovered  a  verdict  and  judgment  of  five 
hundred  dollars  against  the  bonding  company,  defendant  in  error 
here,  upon  a  constable's  ofl&cial  bond  on  which  it  was  the  surety. 
Thereupon  the  bonding  company  recovered  a  like  judgment 
against  the  surety  company,  plaintiff  in  error  here,  on  an  indem- 
nity bond,  executed  and  delivered  by  said  surety  company  to 
said  constable  to  protect  him  against  loss  from  levy,  etc.,  which 
he  was  then  asked  to  make,  and  afterwards  did  make  upon  the 
goods  and  chattels  of  said  Ilimmelfarb,  and  because  of  which 
the  said  judgment  on  his  official  bond  was  recovered. 

The  verdict  and  judgment  against  the  surety  company  were 
recovered  by  direction  of  the  court  at  the  conclusion  of  all  the 
evidence,  upon  the  theory  that  the  liability  on  the  first  bond  was 
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fully  covered  by  the  terms  of  the  second.  But  the  answer  alleges, 
and  the  evidence  tends  to  show,  that  the  party  who  had  caused 
the  constable  to  make  the  levy  and  who  had  furnished  him  the 
indemnity  bond,  instructed  him  to  restore  to  Himmelfarb  certain 
of  the  goods  and  chattels,  so  levied  upon,  which  were  claimed 
by  Himmelfarb  as  exempt;  but  that  the  constable  in  violation 
of  said  instructions,  failed  and  refused  to  return  said  property. 

The  constable's  liability  for  levying  upon  exempt  property 
was  clearly  covered  by  each  bond,  and  was  expressly  counted 
upon  in  the  action  upon  his  official  bond.  But  the  indemnity 
aflEorded  by  the  second  bond  is  of  course  subject  to  the  defense 
that  the  constable  refused  to  restore  such  exempt  property  at 
the  request  of  him  for  whom  he  had  made  the  levy. 

The  constable's  excuse  for  failure  to  restore  the  property  is 
that  Himmelfarb  *s  representative,  claiming  that  a  part  of  it  was 
missing,  refused  to  receive  any  of  it,  when  tendered  back.  The 
insufficiency  of  this  excuse  was  of  course  adjudicated  in  the 
action  upon  the  official  bond.  The  issue  of  fact  as  to  the  alleged 
disobedience  by  the  constable  of  the  instruction  given  by  his 
principal  should  have  been  submitted  to  the  jury,  and  it  was 
therefore  error  for  the  court  below  to  direct  the  verdict  for  the 
plaintiff  below.  For  this  error  the  judgment  of  the  court  of 
common  pleas  is  reversed  and  the  cause  remanded. 
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INJURY  TO  EMPLOYE  WHILE  OBEYING  INSTRUCTIONS. 

Circuit  Court  of  Lucas  County. 

Clarence  S.  Doyle  v.  The  Toledo  Furnace  Co. 

Decided,  June  12, 1909. 

A  peremptory  order  from  a  master  to  a  servant  to  do  a  certain  thing 
does  not  of  itself  render  the  master  liable  for  injuries  received  by 
the  servant  while  obeying  the  command  so  given,  where  the  thing 
ordered  done  is  of  a  simple  every  day  character  and  one  which 
any  adult  would  understand  as  fully  as  the  master. 

Stephen  Brophy,  for  plaintiff  in  error. 
King  <fe  Tracy,  contra. 

Kinkade,  J.;  Parker,  J.,  and  Wildman,  J.,  concur. 

The  common  pleas  court  directed  a  verdict  for  the  defendant 
on  the  authority  of  N'iissbaum  v.  The  Lake  Shore,  It  is  said  that 
the  trial  judge  made  a  serious  error  in  failing  to  discover  the 
fact  that  this  case  belongs  in  a  different  class  than  cases  like 
the  Nussbaum  case,  for  the  reason  that  in  this  case  there  was  a 
peremptory  order  by  the  master  to  do  what  was  done  by  the 
servant,  and  hence  none  of  the  principles  involved  in  the  Nuss- 
baum case  apply  here.  We  are  advised  that  this  case  belongs  to 
that  class  of  cases  best  described  by  our  own  Supreme  Court  in 
the  Van  Duzen  case,  61  0.  S.,  298,  and  all  that  is  necessary  is  to 
assign  this  case  to  its  proper  place,  and  all  difficulties  will  at 
once  disappear.  From  the  number  of  times  that  this  Van  Duzen 
case  is  cited  as  a  controlling  authority  in  personal  injury  cases, 
one  might  conclude  that  it  is  a  specific  for  all  ills  and  injuries 
arising  from  torts  of  every  kind.  Just  why  it  should  be  so  re- 
garded, when  the  case  makes  no  such  pretensions  and  the  Su- 
preme Court  has  several  times  stated  its  proper  scope,  we  do  not 
pretend  to  understand. 

We  have  devoted  a  good  deal  of  time  to  an  examination  of  the 
record  in  this  case  and  have  examined  with  care  the  brief  of 
counsel  for  plaintiff  in  error.     This  brief  is  very  exhaustive, 
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very  well  prepared  for  ready  rief erenee  with  the  least  practicable 
confusion  and  delay  in  finding  what  is  wanted  on  any  of  the 
points  discussed,  and  it  may  be  said  that  it  fairly  covers  about 
all  the  important  cases  to  be  found  on  the  different  subjects 
treated.  It  is  said  that  when  the  situation  is  properly  con- 
sidered from  the  right  view  point,  harmony  and  only  harmony 
can  be  seen  in  all  the  well  considered  cases  on  questions  involved. 
This  may  be  so,  but  as  we  read  the  cases  there  is  a  good  deal  of 
conflict.  We  can  not  take  the  time  to  review  all  the  cases  cited 
by  counsel,  and  we  will  only  state  the  conclusions  we  have 
reached  in  this  case. 

Even  considering  that  there  was  a  peremptory  command  from 
the  master  to  the  servant  in  this  case  to  do  the  thing  that  was 
done,  we  are  of  the  opinion  that  no  recovery  can  be  had  in  this 
case  for  the  reason  that  the  order  was  to  an  adult  and  was  to  do  a 
thing  in  no  sense  out  of  the  ordinary  course  of  human  affairs, 
a  simple  thing  that  any  adult  can  know  all  about  as  easily  as 
can  the  employer.  If  the  doctrine  contended  for  by  the  plaintiff 
in  this  case  is  correct,  then  before  any  employer  can  safely  ask  a 
servant  to  chop  wood,  the  master  must  first  learn  whether  the 
servant  knows  that  in  chopping  wood  chips  may  fly,  or  else  he 
may  be  liable  for  an  injury  caused  by  flying  chips.  It  is  even 
said  that  in  all  cases  where  a  peremptory  order  is  given,  the 
burden  is  upon  the  master  to  show  that  the  servant  not  only 
knew  what  was  likely  to  happen,  but  that  he  fully  appreciated 
the  situation  in  all  its  respects.  We  say  that  it  is  no  hardship  to 
hold  than  an  adult  who  understands  the  intricacies  of  the 
Australian  ballot  should  be  presumed  to  know  the  powerful 
simplicity  of  the  ax,  the  hammer,  the  spade  and  the  pick.  We 
need  not  multiply  illustrations.  Many  will  readily  suggest 
themselves  to  anyone  who  considers  the  subject  in  all  its  scope. 

Our  conclusion  is  that  the  principles  contended  for,  while 
proper  enough  in  cases  to  which  they  may  apply,  have  no  appli- 
cation to  the  commonplace  every  day  affairs  of  men  that  are 
perfectly  simple  and  easily  comprehended  by  any  adult  person. 
We  are  aware  that  cases  like  the  one  at  bar  in  many  respects 
have  been  sustained  by  courts,  and  our  conclusions  have  not 


CIRCUIT  COURT  REPORTS— NEW  SERIES.       288 
1913.]  Ashtabula  County. 

been  arrived  at  without  a  full  consideration  of  the  reasoning  in 
those  cases,  but  after  full  reflection,  we  feel  compelled  to  de- 
cline to  follow  tliese  decisions.  If  any  such  rule  is  to  be  adopted 
in  Ohio,  we  have  no  ambition  to  be  the  first  in  announcing  it. 
We  prefer  to  respectfully  wait  until  we  hear  from  our  own  Su- 
preme Court  on  this  subject.  We  find  no  prejudicial  errors  in 
the  record  and  the  judgment  of  the  court  of  common  pleas  will 
be  affirmed. 


SAVING  AGAINST  STATUTORY  LIMITATION  IN  CASE 

OF  REVERSAL. 

Circuit  Court  of  Ashtabula  County. 
Florence  V.  Bush  v.  Ray  E.  Cole  et  al. 

Decided,  January  Term,  1913. 

Limitation  of  Actions — Saving  of  Rights  in  Case  of  Reversal — Disfnissal 
for  Want  of  Prosecution  After  Limitation  Has  Expired — Section 
4991,  R.  fif.,  Slightly  Modified  in  Section  11233,  G.  0, 

A  plaintiff  who  brings  an  action  within  the  statutory  period  of  limita- 
tion, and  the  same  is  dismissed  for  want  of  prosecution  after  the 
limitation  has  expired,  may  bring  a  new  action  within  one  year 
after  such  dismissal  by  virtue  of  Section  4991  of  the  Revised  Stat- 
utes, but  where  the  second  action  is  dismissed  more  than  one  year 
after  the  first  dismissal,  that  section  does  not  authorize  the  bring- 
ing of  another  new  action. 

W.  C  Ong  and  Charles  Lawyer,  for  plaintiff  in  error. 
Munsell  cfe  Hall  and  H.  E,  Starkey,  contra. 

•NoRRis,  P.  J. ;  Metcalfe,  J.,  and  Pollock,  J.,  concur. 

Plaintiff  in  error  was  plaintiff  below  and  brought  suit  in  the 
court  of  common  pleas  to  set  aside  two  deeds.  Plaintiff  became 
of  age  July  24th,  1902.    Her  first  suit  was  brought  March  18th, 

1905,  and  was  dismissed  for  want  of  prosecution  December  17th, 

1906.  A  second  action  was  brought  for  the  same  purpose  Feb- 
ruary 16th,  1907.    This  was  also  dismissed  for  want  of  prosecu- 
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tion  March  5th,  1908,  and  on  May  28th,  1908,  a  third  soit  was 
brought  to  set  aside  the  deeds  in  question.  The  statute  of  limi- 
tation was  pleaded  by  the  defendants  and  judgment  thereon  was 
rendered  against  the  plaintiff  in  error. 

It. is  conceded  that  the  last  action  was  barred  by  the  statute 
of  limitations,  unless  it  comes  within  the  saving  clause  of  Sec- 
tion 4991  of  the  Revised  Statutes  then  in  force.  This  section 
so  far  as  the  question  in  this  case  arises  reads  as  follows : 

'^If,  in  an  action  commenced,  or  attempted  to  be  commenced 
in  due  time,  a  judgment  for  the  plaintiff  be  reversed,  or  if  the 
plaintiff  fail  otherwise  than  upon  the  merits,  and  the  time  limited 
for  the  commencement  of  such  action  has,  at  the  date  of  such 
reversal  or  failure,  expired,  the  plaintiff,  or,  if  he  die  and  the 
cause  of  action  survive,  his  representatives  may  commence  a  new 
action  within  one  year  after  such  date,  and  this  provision  shall 
Apply  to  any  claim  asserted  in  any  pleading  by  a  defendant." 

The  limitation  as  to  this  class  of  actions  was  four  years. 
Stivens  v.  Summers,  68  0.  S.,  421. 

Was  the  second  action,  which  was  commenced  February  16th, 
1907,  more  than  four  years  after  the  plaintiff  became  of  age,  but 
within  one  year  of  the  dismissal  of  the  first  action,  an  action 
brought  in  **due  time,''  as  provided  in  Section  4991 1  Or,  in 
other  words,  does  that  section  authorize  repeated  new  actions 
within  one  year  after  the  discontinuance  of  the  preceding  ac- 
tion, or  may  a  cause  of  action  be  kept  alive  and  litigation  pro- 
longed indefinitely  by  plaintiff  under  that  provision  of  the 
statute?  We  do  not  think  so.  We  think  within  "due  time" 
means  an  action  brought  within  the  original  limitation  of  the 
statute  of  limitations,  that  if  the  second  action  was  not  brought 
within  that  original  limitation  it  is  not  brought  within  "due 
time"  as  embodied  in  that  saving  statute. 

This  question  was  squarely  before  the  Supreme  Court  of 
Kansas  under  a  statute  like  our  own  in  the  case  of  Denton  v.  CUy 
of  Atchison,  and  reported  in  90  Pac.  Rep.,  764.  The  court  in  the 
opinion  say : 

"The  general  periods  of  limitation  are  not  changed  by  this 
provision,  but  it  is  intended  to  give  a  party  who  brought  an  ac- 
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tion  in  time,  which  was  disposed  of  otherwise  than  upon  the 
merits  after  the  statute  of  limitations  had  run,  a  year  of  grace 
in  which  to  reinstate  his  case  and  obtain  a  determination  upon 
the  merits.  It  is  a  substitute  for  the  common  law  rule  of  'jour- 
neys account,'  in  which  the  plaintiff,  whose  writ  was  abated  for 
some  matter  of  form  which  did  not  go  to  the  merits,  might  have 
a  new  writ  within  a  reasonable  time  computed  by  the  number  of 
days  which  the  plaintiff  must  spend  in  journeying  to  reach 
the  court.  Under  the  rule  of  our  statute  if  the  dismissal  occurs 
after  the  time  limit  has  expired,  the  plaintiff  has  one  year  from 
that  dismissal  to  bring  a  new  action.  To  get  the  benefit  of  this 
extension  two  things  were  essential :  First,  the  action  must  have 
been  commenced  within  due  time ;  and,  second,  there  must  have 
been  a  failure  otherwise  than  upon  the  merits  after  the  general 
limitation  of  time  had  expired.  Only  one  year  after  such  failure 
is  given  to  bring  a  new  action.  The  new  action,  begun  more  than 
one  year  after  such  failure,  whether  it  was  the  second  or  third 
action,  would  be  an  enlargement  of  the  time  fixed  by  statute,  and 
would  result  in  permitting  the  plaintiff  to  dismiss  and  reinstate 
at  will  and  indefinitely.  The  statute  is  remedial,  and  should  be 
liberally  construed,  with  a  view  of  carrying  into  effect  the  pur- 
pose of  the  Legislature ;  but  a  liberal  construction  does  not  war- 
rant an  addition  to  the  period  fixed  by  statute." 


The  court  cites  many  authorities  in  support  of  its  opinion.  We 
know  of  no  authorities  to  the  contrary.  It  seems  to  us  no  other 
interpretation  can  be  given  to  this  statute.  We  think  it  is  sup- 
ported by  our  own  Supreme  Court  in  the  cases  of  Siegfried  v.  B. 
B.  Co.,  50  0.  S.,  294,  and  By.  Co.  v.  Bemis,  64  0.  S.,  26. 

It  should  be  noticed  that  the  codifiers  have  changed  the  punc- 
tuation of  this  statute.  Our  Supreme  Court  have  given  it  un- 
doubtedly the  correct  punctuation.  It  might  be  further  noticed 
that  in  the  new  code  the  learned  gentlemen  who  codified  it  as 
Section  11233  have  transposed  the  words  and  left  the  words  in 
"due  time"  somewhat  indefinite,  at  least  as  to  their  application. 
We  think  there  is  no  error  in  the  record  and  the  judgment  will 
be  affirmed. 
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INVAUD  TRANSFER  OF  PERSONALTY. 

Circuit  Court  of  Liucas  County. 

George  A.  Graydon  v.  The  Atlantic  Phonograph 

Company  bt  al. 

Decided,  March  19,  1810. 

Chattel  Mortgage — Where  Not  Verified  or  Becorded^Not  Qiven  Validity 
by  Agreement  to  Treat  the  Property  as  ReaUy-^nvaUd  Transfer 
of  Personalty. 

1.  The  private  placing  of  the  property  of  a  debtor  In  trust  in  such  a 

manner  as  to  leave  the  grantor  Insolvent  and  prevent  his  creditors 
from  exercising  their  right  to  pursue  the  property  for  the  satisfac- 
tion of  their  claims  can  not  be  given  validity  by  an  honest  intention 
to  preserve  the  interest  of  the  creditors  by  so  doing  and  ultimately 
pay  them  oft  in  full. 

2.  An  unverified  and  unrecorded  chattel  mortgage  can  not  be  rendered 

valid  by  an  agreement  between  the  parties  to  treat  the  property 
as  real  estate,  where  it  is  not  in  fact  attached  to  the  realty. 

3.  The  validity  of  an  unverified  and  unrecorded  chattel  mortgage  may 

be  attacked  by  the  receiver  of  the  corporation  executing  the  mort- 


H.  J.  Chittenden,  for  plaintiff. 

Kohn  &  Northup  and  Aaron  Slagle,  for  receiver  of  the  At- 
lantic Phonograph  Co. 

KvnQy  Tracy  Chapman  &  Welles  and  Smith  <fe  Baker,  for  the 
Citizens  Safe  Deposit  &  Trust  Co. 

WiLDMAN,  J. ;  Parker,  J.,  and  Kjnkade,  J.,  concur. 

One  George  A.  Graydon,  a  creditor  of  the  corporation  known 
as  the  Atlantic  Phonograph  Company,  brought  a  suit  in  the 
court  of  common  pleas  against  that  company,  and  upon  the  peti- 
tion of  the  plaintiff  a  receiver  was  appointed.  Subsequently 
other  parties  were  brought  into  the  litigation  and  the  contest 
finally  became  one  substantially  among  the  corporation  which  I 
have  named,  another  corporation  known  as  the  Talk-0-Phone 
Company,  the  receivers  of  both  companies,  and  the  Citizens 
Safe  Deposit  &  Trust  Company. 
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The  first  feature  of  the  controversy  which  invites  attention 
is  the  character  of  a  transfer  made  by  the  Talk-0-Phone  Com- 
pany to  the  phonograph  company  in  December,  1906,  of  all 
of  its  assets,  except  certain  unsettled  claims,  accounts  and  bills 
receivable.  The  property,  real  and  personal,  attempted  to  be 
conveyed  to  the  phonograph  company  was  encumbered  by  a 
mortgage  which  at  the  time  of  the  litigation  was  sought  to  be  fore- 
closed by  the  Citizens  Safe  Deposit  &  Trust  Company.  The 
case  was  tried  in  the  court  of  common  pleas  and  brought  by 
appeal  to  the  circuit  court.  The  appeal  was  perfected  by  the 
receiver  for  the  phonograph  company,  and  some  question  has 
been  made  before  us  as  to  whether  this  appeal  was  properly 
made,  inasmuch  as  it  is  said  that  it  attempted  to  bring  up 
only  a  part  of  the  controversy.  If  that  were  true,  the  law 
expressly  provides  for  the  appealing  of  such  part  of  a  divisible 
controversy  as  affects  some  of  the  parties  to  it,  leaving  the  judg- 
ment of  the  trial  court  to  abide  so  far  as  it  affects  other  parties 
who  are  content  with  it  and  whose  interests  are  not  involved  in 
the  matter  appealed  from. 

The  phonograph  company  is  directly  interested  of  course  in 
the  character  of  the  transfer  to  it,,  and  if  that  transfer  was  a 
valid  one  so  as  to  convey  title,  it  would  be  further  interested  to 
some  extent  in  the  character  and  scope  of  the  lien  obtained  by 
the  mortgagee,  the  mortgage  having  been  given  by  the  Talk-0- 
Phone  Company  prior  to  the  transfer  or  attempted  transfer  in 
December,  1906,  to  the  phonograph  company. 

Upon  motion  to  dismiss  the  appeal,  we  having  heard  the  argu- 
ments of  counsel,  overruled  the  motion,  and  we  have  since  care- 
fully considered  the  issues  presented  to  us  in  the  evidence  offered 
by  the  parties  to  support  their  respective  claims. 

Without  discussion  of  this  evidence,  it  sufiices  to  say  that  so 
far  as  the  controversy  relative  to  the  transfer  to  the  phonograph 
company  is  concerned  we  are  united  in  our  view  that  that  trans- 
fer operated  to  hinder  the  creditors  of  the  Talk-0-Phone  Com- 
pany in  the  collection  of  their  claims,  and  there  is  no  question 
in  our  minds  that  the  transfer  was  made  at  a  time  when  by  the 
transfer  the  Talk-0-Phone  Company  was  left  entirely  insolvent; 
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indeed,  it  was  insolvent  before  the  transfer  was  made,  the 
amount  of  accounts  and  bills  receivable  owned  by  the  Talk-0- 
Phone  Company  and  which  had  not  been  pledged  to  the  mort- 
gagee to  secure  the  bonds  of  the  Talk-0-Phone  Company  being 
entirely  inadequate  to  pay  the  unsecured  indebtedness  of  the 
company.  This  transfer  then  should  be  held  invalid  under  the 
familiar  statute  relative  to  transfers  giving  a  preference  to 
creditors  and  transfers  for  hindering  and  delaying  and  de- 
frauding creditors.  We  do  not  base  our  conclusion  as  to  this 
phase  of  the  controversy  upon  any  holding  that  fraud  was  con- 
templated by  the  parties.  It  may  be  entirely  true  that  by  the 
tying  up  of  all  the  assets  of  the  Talk-0-Phone  Company  in  the 
control  of  the  officers  of  the  phonograph  company  or  a  trustee, 
the  parties  intended  that  the  indebtedness  of  the  company 
should  in  time  be  taken  care  of  in  the  manner  provided  in  the 
conveyance  and  in  the  contract  between  the  two  corporations. 
But  the  law  will  not  permit  the  placing  of  property  in  trust  in 
such  a  manner  as  to  leave  the  grantor  insolvent  and  so  as  to 
prevent  creditors  from  exercising  their  right  to  pursue  property 
pursuant  to  the  provisions  of  law.  This  property  was  placed 
in  such  form  that  it  would  be  no  longer  subject  to  execution 
against  the  Talk-0-Phone  Company,  and  so  as  to  compel  the 
receiver  of  the  Talk-0-Phone  Company,  when  one  was  appointed, 
to  have  recourse  to  that  property  only  by  proceedings  in  equity 
to  obtain  a  decree  invalidating  the  transfer. 

We  hold  then  that  this  transfer  was  invalid  and  that  the 
phonograph  company  derived  no  title  therefrom,  as  against 
the  creditors,  as  represented  by  the  receiver  of  the  Talk-0- 
Phone  Company.  And  this  holding  removes  any  need  of  con- 
sidering, so  far  as  the  phonograph  company  is  concerned,  the 
matter  of  the  claimed  invalidity  of  the  bond  issue,  the  bonds 
supporting  the  mortgage  held  by  the  Citizens  Safe  Deposit  & 
Trust  Company  or  the  other  question  as  to  whether  that  mort- 
gage covered  chattel  property  and  should  have  been  filed  and 
verified  as  a  chattel  mortgage.  If  these  claims  were  not  urged 
by  any  other  party  than  the  phonograph  company,  we  might 
have  no  further  question  to  trouble  our  minds.     These  matters 
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are,  however,  urged  by  the  receiver  of  the  Talk-0-Phone  Com- 
pany in  behalf  of  the  company  represented  by  him  and  its 
creditors. 

The  statute  as  to  filing  and  verifying  of  chattel  mortgages 
provides  in  substance  that  where  a  chattel  mortgage  is  given 
and  there  is  not  a  transfer  of  the  possession  of  the  property  to 
the  mortgagee,  it  shall  be  void  as  against  certain  persons,  in- 
cluding   creditors,    if    not    filed    and    verified    in    the    man- 
ner   by    law    provided.     This    mortgage    was    not    so    filed 
and  verified.     It  did  describe  certain  property  and  attempted  by 
its  terms,   evidencing  the  intent  of  the  mortgagor  and  mort- 
gagee, t^  stamp  certain  personal  property  with  the  character  of 
realty  so  as  to  avoid  the  necessity  of  such  verification.    As  held 
by  numerous  autjhorities,  the  intent  of  parties  to  a  mortgage  or 
parties  to  a  lease  may  affect  often-times  the  character  of  property 
attached  to  real  estate  so  as  to  constitute  it  a  fixture  or  fixtures  or 
otherwise.     Sometimes  property  may  be  so  attached  to  the  real 
estate  and  treated  by  the  parties  as  affixed  thereto  as  to  become  a 
part  of  the  real  estate,  and  to  go  with  it  upon  any  conveyance, 
lease,  or  mortgage;    but  we  are  not  presented  with  author- 
ities,   and    we    have    not    found    them,    that    personal    prop- 
erty,   pure    and    simple,    unattached,     may    be    so    turned 
into  real  estate  by  the  mere  agreement  of  the  parties,  as  to  take 
it  out  of  the  requirements  of  the  statute  that  a  mortgage  of  it 
shall  be  filed  and  verified  in  accordance  with  the  statute.    A 
man,  for  instance,  can  not  give  a  mortgage  upon  a  horse  or  a 
wagon  and  in  that  mortgage  say  **we  will  treat  this,  and  it  is 
intended  by  the  parties  to  be  treated,  as  a  real  estate  mortgage," 
and  so  file  and  place  it  upon  the  record  of  real  estate  mortgages 
without  that  verification  which  the  law  requires  as  to  mortgages 
of  chattels.    The  parties  could  not  thereby  create  a  lien  upon  the 
property,  valid  against  those  persons  as  to  whom  the  statute  says 
an  unverified  chattel  mortgage  shall  be  void.   This  mortgage  we 
think  did  describe  some  property  of  that  character.    To  the  extent 
that  it  describes  fixtures  or  machinery  attached  to  the  real  estate, 
we  think  the  parties  might  properly  stamp  upon  it  the  character 
of  fixtures  so  as  to  make  it  realty  and  pass  it  with  the  mortgage ; 
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but  as  to  the  other  property  we  think  that  it  is  not  properly  in- 
cluded in  a  real  estate  mortgage,  and  that  no  lien  was  created 
upon  it  by  the  instrument  given  in  this  case.  I  will  not  stop  to 
specify  the  particular  articles  to  which  this  ruling  will  apply. 
They  are  specifically  defined  in  the  finding  of  the  trial  court,  the 
court  of  common  pleas,  and  a  full  statement  will  be  found  in  the 
journal  entry,  and  our  holding  in  this  respect  Is  precisely  the 
holding  which  was  made  by  the  court  below. 

A  little  question  is  made  in  one  of  the  briefs  before  us,  as  to 
the  validity  of  the  bond  issue  to  secure  which  the  mortgage  was 
given,  and  which  is  now  held  by  the  Citizens  Safe  Deposit  & 
Trust  Company.  I  will  not  stop  to  discuss  this  question  further 
than  to  say  that  the  contention  of  invalidity  in  these  bonds  can 
not  avail.  It  is  not  sustained  by  the  evidence  in  the  record. 
It  is  urged  that  there  is  a  sort  of  estoppel  here,  in  that  the 
parties  rested  for  some  time  after  the  mortgage  was  made  and 
even  after  the  attempted  transfer  was  made  to  the  phonograph 
company,  and  that  there  is  no  right  now  to  dispute  either  the 
transfer  or  perhaps  to  raise  this  question  as  to  the  chattel  mort- 
gage. We  are  not,  however,  in  accord  with  this  view.  We  think 
that  no  suflBcient  evidence  to  justify  the  claim  of  estoppel  has 
been  presented. 

The  question  is  suggested  whether  this  mortgage  is  in- 
valid as  to  creditors  who  have  not  obtained  liens  in  some  way, 
and  )vhether  the  invalidity  can  be  asserted  by  a  receiver  of  the 
Talk-0-Phone  Company.  We  have  examined  various  authorities 
bearing  directly  or  indirectly  upon  this  question.  I  will  not 
stop  to  read  from  the  ones  which  I  desire  to  cite,  but  will 
simply  invite  attention  to  several  cases  in  which  it  was  held  by 
our  Supreme  Court  that  questions  of  this  character  may  be 
raised  by  the  assignee  under  a  general  assignment  for  the 
benefit  of  creditors,  an  officer  who  stands  in  a  relation  somewhat 
similar  to  that  of  a  receiver  so  far  as  involves  his  power  to 
represent  creditors  who  may  complain  of  the  invalidity  of  the 
chattel  mortgage  because  of  its  non-filing  and  non-verification. 
The  cases  to  which  I  refer  are:  Hanes  v.  Tiffany,  25  O.  S.,  549; 
Blandy  v.  Benedict,  42  0.  S.,  295 ;  Westlake  v.  Westlake  et  d, 
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47  O.  S.,  315 ;  and  Betz  v.  Snyder,  48  0.  S.,  492.  A  case  having 
some  bearing  upon  the  matter  is  that  of  Sinn  v.  Pottery  Co., 
90  Fed.  Rep.,  754. 

In  the  5th  Amer.  &  Eng.  Eney.  of  Law  (2d  Edition),  at  pages 
1016  and  1019  are  found  statements  concerning  the  right  of 
receivers  to  raise  this  question  as  to  the  invalidity  of  chattel 
mortgages  where  the  chattel  mortgages  have  not  been 
filed  or  verified  according  to  law,  and  the  notes  in  sup- 
port of  the  text  cite  the  33d  N.  J.  Eq.,  287,  and,  50  N.  J. 
Eq.,  120.  I  am  not  entirely  clear  that  the  authorities  con- 
clusively establish  that  a  receiver  might  make  this  sort  of  claim, 
so  far  as  the  New  Jersey  cases  are  concerned,  by  reason  of  some 
variance  in  the  New  Jersey  statute  from  that  of  Ohio.  Another 
case  to  which  I  will  make  reference  merely  for  its  interest  in 
bearing  upon  some  of  these  controversies,  and  without  reading 
from  it,  is  that  of  Cheney  v.  Maumee  Cycle  Co.,  10  Cir.  Dec., 
717,  decided  by  this  court,  the  opinion  being  rendered  by  Judge 
Haynes. 

Our  conclusion  is  that  the  transfer  to  the  phonograph  company 
should  be  set  aside ;  that  the  bonds  are  valid ;  that  the  mortgage 
does  not  cover  the  personalty  as  described  specifically  in  the 
journal  entry  of  the  court  below,  and  indeed  I  may  say  that 
the  various  paragraphs  beginning  with  paragraph  6  in  the 
somewhat  extended  journal  entry  of  the  court  below  substantially 
express  the  views  at  which  we  have  arrived,  and  may  be  used 
as  a  suggestion  for  a  journal  entry  of  our  decree.  The  para- 
graphs up  to  paragraph  6  are  as  to  matters  upon  which  findings 
were  made  by  default,  no  pleadings  having  been  interposed  to 
raise  certain  issues. 

I  made  a  suggestion  of  the  possibility  that  an  appeal  might 
bring  up  only  the  controversy  between  the  phonograph  com- 
pany and  the  receiver  of  the  Talk-0-Phone  Company,  or  rather 
the  controversy  between  the  receiver  of  the  phonograph  company 
and  the  receiver  of  the  Talk-0-Phone  Company,  as  to  the 
validity  of  the  transfer,  and  that  when  the  issue  was  decided 
against  the  phonograph  company,  it  might  possibly  leave  all  the 
other  issues  in  the  case  standing  as  in  the  court  b4}low.    The  stat- 
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ute  to  which  reference  was  made  at  the  time  that  the  argament 
was  had,  before  us  on  the  motion  to  dismiss  the  appeal  pro- 
vides that  a  party  may  appeal  a  part  of  a  case  in  which  he  is 
especially  interested.  There  is,  however,  a  further  provision 
that  the  court  from  which  the  appeal  is  taken  may  make  orders 
for  the  separation  of  the  papers  and  defining  the  part  of  the 
case  which  is  appealed  from.  No  such  order  was  made  in 
this  case.  The  only  party  appealing,  it  is  true,  was  Mr.  Holland 
0.  Webster,  the  receiver  of  the  phonograph  company.  But  it 
is  a  matter  after  all  of  no  moment  now  whether  the  other  con- 
troversies, among  the  other  parties,  are  appealed  from  or  not, 
since  our  decree,  as  I  have  said,  is  substantially  that  made  by 
the  court  below,  and  for  safety  it  is  probable  that  counsel  should 
embody  in  the  journal  entry  a  full  statement  of  the  conclusions 
at  which  we  have  arrived,  covering  everything  that  the  decree 
below  covered. 


WAIV£K  OP  PULL  PBRPORMANCE. 

Circuit  Court  of  Cuyahoga  County. 

John  W.  Williams  et  al  v.  A.  C.  Fortlage. 

Decided,  June  7.  1910. 

Contract — Modification — Waiver. 

A  contract  provided  that  a  house  should  be  moved  from  the  bottom  of 
a  hill  to  its  summit,  the  owner  expressed  himself  as  satisfied  with 
its  position  when  it  was  placed  by  the  mover  at  a  point  somewhat 
below  the  summit  of  the  hill  and  the  mover  accordingly  regarded 
his  contract  as  fully  performed.  Held:  This  evidence  does  not 
present  a  cause  of  modification  of  a  contract  requiring  a  new  con- 
sideration, but  a  case  of  waiver  of  full  performance. 

Wm.  M.  Reynolds,  for  plaintiff  in  error. 
C.  A,  Besek,  contra. 

Henry,  J. ;  Winch,  J.,  and  ^Iarvin,  J.,  concur. 

As  indicated  upon  the  hearing,  we  find  ourselves  unable  to 
weigh  the  evidence  in  this  case  because  one  of  the  exhibits 
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oflFered  in  evidence  below  is  missing  from  the  bill  of  execptions, 
never  having  been  incorporated  therein,  for  the  reason  that  it 
could  not  be  found.  The  only  other  error  assigned  is  founded 
on  the  contention  that  the  alleged  modification  of  the  contract 
sued  upon  was  unsupported  by  consideration.  The  contract 
in  question  was  for  the  moving  of  a  house  from  the  valley 
to  the  top  of  the  bluff  at  Rocky  River,  but  when  the  house  was 
moved  to  a  point  somewhat  below  the  summit,  the  owner  ex- 
pressed himself  as  satisfied  with  its  position  and  the  mover  ac- 
cordingly regarded  his  contract  as  fully  performed. 

These  facts  present  not  a  case  of  modification  of  a  contract 
requiring  a  new  consideration,  but  only  a  case  of  waiver  of  some 
item  of  performance  of  the  contract  by  a  party  entitled  to  in- 
sist upon  or  to  waive  such  performance,  as  he  may  elect. 

There  being  no  error  in  the  record  before  us,  the  judgment 
is  affirmed. 
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PROCEKDiNCS  IN  FORCIBLE  DETAINER. 

Circuit  Court  of  Cuyahoga  County. 

Andrew  J.  McFann  v.  C.  H.  Carlton,  as  Executor  op  the 
Estate  op  C.  C.  Carlton,  Deceased,  et  al. 

Decided,  June  7,  1910. 

Justice  of  the  Peace — Forcible  Detainer — Error  to  Common  Pleas — 2io- 
tice  to  Leave  when  Premises  Used  for  Gaming — New  Trial — Charge 
to  Jury — Separation  of  Jury  Over  Night — Refusal  to  Discharge  Jury. 

1.  Where  a  petition  in  error  seeking  to  reverse  the  judgment  of  a  jus- 

tice of  the  peace  in  a  forcible  detainer  case  is,  on  leave,  filed  in  the 
common  pleas  court,  the  judgment  of  the  latter  court  thereon  is  re- 
viewable in  the  circuit  court.  Rothwell  v.  Winterstein,  42  O.  S., 
249,  distinguished. 

2.  In  an  action  in  forcible  detainer  under  the  provisions  of  Section 

4276,  Revised  Statutes,  to  recover  the  possession  of  premises  occu- 
pied by  the  tenant  for  gaming,  no  notice  to  quit,  other  than  that 
incident  to  the  bringing  of  the  suit,  need  be  given. 

3.  Under  Section  6560,  Revised  Statutes,  a  justice  of  the  peace  may 

grant  a  new  trial  in  a  forcible  detainer  case. 

4.  A  justice  of  the  peace  is  not  required  to  charge  the  jury  either  be- 

fore or  after  argument. 

5.  When  a  justice  of  the  peace  charges  a  jury,  his  charge  is  not  to  be 

viewel  with  a  critic's  eye  and  its  imperfections  are  to  be  passed 
by,  uuless  they  are  so  plainly  erroneous  and  prejudicial  as  to  indi- 
cate that  the  verdict  was  unjust  and  unlawful. 

6.  It  is  not  reversible  error  for  a  justice  of  the  peace  to  permit  a  jury 

to  separate  over  night,  after  the  case  has  been  submitted  to  it,  un- 
less it  is  shown  affirmatively  that  prejudice  resulted  therefrom  to 
the  defeated  party. 

7.  It  is  not  error  for  a  justice  of  the  peace  to  refuse  to  discharge  a  jury 

when  the  foreman  thereof  on  the  first  evening  reports  that  the  jury 
would  probably  be  unable  to  agree,  or  at  least  that  he  saw  no 
chance  thereof  at  that  time. 

Jos,  L.  Stern,  for  plaintiff  in  error. 
Cook,  McOowan  &  Foote,  contra. 

Henry,  J. ;  Winch,  J.,  and  Marvin,  J.,  concur. 

The  original  action  below  was  commenced  by  the  defendant! 
in  error  here  against  the  plaintiff  in  error,  before  a  justice  of 
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the  peace,  in  forcible  detainer,  to  recover  possession  of  leased 
premises,  upon  forfeiture  of  the  term  for  permitting  gaming 
thereon.  A  verdict  of  **not  guilty"  and  judgment  rendered 
thereon  were  set  aside  by  the  justice,  and  a  new  trial  granted 
on  the  statutory  ground  that  the  verdict  was  obtained  by  par- 
tiality.   Section  6560,  Revised  Statutes. 

At  the  second  trial  a  verdict  and  judgment  were  recovered 
by  the  defendants  in  error.  The  plaintiff  in  error,  by  leave  of 
court,  filed  his  petition  in  error  in  the  court  of  common  pleas. 
There  the  judgment  of  the  justice  of  the  peace  was  aflSrmed  and 
error  is  now  prosecuted  here. 

A  preliminary  question  raised  by  the  defendants  in  error 
here  challenges  the  jurisdiction  of  this  court  in  this  kind  of  a 
case  upon  the  ground  that  forcible  entry  and  detainer  is  a  form 
of  action  intended  to  aflford  summary  relief  against  a  tenant 
wrongfully  continuing  in  the  possession  of  leased  premises.  It 
is  urged  that  even  the  court  of  common  pleas  can  not  entertain 
proceedings  in  error  prosecuted  to  reverse  a  judgment  of  the 
kind  here  presented,  except  upon  leave  first  sought  and  ob" 
tained,  and  that  if  litigation  in  such  cases  may  be  indefinitely 
prolonged  by  the  tenant's  persistence  in  seeking  review  through 
all  the  courts,  the  delay  will  amount  to  a  denial  of  justice. 
Roghwell  v.  Winierstdin,  42  Ohio  St.,  249,  is  cited.  But  that 
case  decides  merely  that  a  proceeding  in  error  to  reverse  the 
judgment  of  a  justice  of  the  peace  can  only  be  commenced  in  the 
first  instance  in  the  court  of  common  pleas,  and  there  only  by 
its  leave,  and  that  its  refusal  to  grant  such  leave  is  not  review- 
able. Moreover,  Section  6709,  Revised  Statutes,  provides  gen- 
erally that: 

**A  judgment  rendered  or  final  order  made  by  any  court  of 
common  pleas,  or  a  judge  thereof,  may  be  reversed,  vacated  or 
modified  by  the  circuit  court  of  the  county  wherein  such  court 
is  located,  for  errors  appearing  upon  the  record.'' 


We  hold,  therefore,  that  we  have  jurisdiction  to  entertain 
this  proceeding  in  error. 

Coming  now  to  the  errors  assigned  by  the  plaintiff  in  error 
we  shall  consider  them  in  their  order. 
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1.  It  is  urged  that  the  justice  of  the  peace  had  no  jurisdic- 
tion of  the  action  because  a  single  notice  to  vacate  the  premises 
was  made  to  serve  the  double  purpose  of  compliance  with  the 
requirements  of  Sections  4276  and  6602,  Revised  Statutes,  in 
that  behalf.     These  sections  are  as  follows: 

**Sec.  4276.  Whenever  premises  are  occupied  for  gaming  or 
lottery  purposes  the  lease  or  agreement  under  which  they  are 
so  occupied  shall  be  absolutely  void  at  the  instance  of  the  lessor, 
who  may  at  any  time  obtain  possession  by  civil  action,  or  by 
action  of  forcible  detainer  before  a  justice  of  the  peace;  and  if 
any  person  leases  premises  for  gaming  or  lottery  purposes,  or 
knowingly  permits  them  to  be  used  and  occupied  for  such  pur- 
poses, and  fails  immediately  to  prosecute,  in  good  faith,  an  action 
or  proceeding  for  the  recovery  of  the  premises,  such  lessor 
shall  be  considered  in  all  cases,  civil  and  criminal,  as  a  princi' 
pal  in  carrying  on  the  business  of  gaming,  or  a  lottery  in  such 
building. 

*'Sec.  6602.  It  shall  be  the  duty  of  the  party  desiring  to 
commence  an  action  under  this  chapter,  to  notify  the  adverse 
party  to  leave  the  premises,  for  the  possession  of  which  action 
is  about  to  be  brought,  which  notice  shall  be  served  at  least 
three  days  before  commencing  the  action,  by  leaving  a  written 
copy  with  the  defendant,  or  at  his  usual  place  of  abode,  if  he 
can  not  be  found." 

The  contention  is  that  the  former  of  these  sections  contem- 
plates a  notice  of  forfeiture  and  gives  a  choice  of  remedies  as 
between  forcible  detainer  in  the  court  of  a  justice  of  the  peace, 
and  ejectment  in  the  court  of  common  pleas.  The  plaintiffs 
below  having  elected  the  former  remedy,  they  were  obliged,  it 
is  insisted,  to  comply  with  all  prerequisites  to  the  maintenance 
of  that  species  of  action,  including  the  service  of  notice  to  leave 
the  premises,  as  provided  by  Section  6602. 

It  will  be  noticed,  however,  that  Section  4276,  though  it  pro- 
vides that  a  lease  of  premises  shall  for  the  causes  therein 
named  '*be  absolutely  void  at  the  instance  of  the  lessor*'  con- 
tains no  express  requirement  of  notice  to  be  served  upon  the 
lessee,  and  we  think  that  no  notice  other  than  that  incident  to 
the  bringing  of  the  suit  in  one  form  or  the  other  need  be  given. 
We  hold,  therefore,  that  the  justice  of  the  peace  had  jurisdic- 
tion of  the  action  which  was  brought  before  him. 
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2.  It  is  urged  further  that  the  justice  of  the  peace  exceeded 
his  jurisdiction  in  granting  a  new  trial,  after  the  Jirst  verdi'^t 
and  judgment  were  rendered. 

The  contention  is  that  Section  6609,  Revised  Statutes,  which 
applies  only  to  the  rendition  of  judgment  in  forcible  entry  and 
detainer  cases,  is  so  irreconcilable  with  Section  6560,  Revised 
Statutes,  which  provides  generally  for  the  granting  of  new  trials 
by  justices  of  the  peace,  that  the  latter  can  have  no  application 
to  forcible  entry  and  detainer  cases.  These  s(M;tioiis  are  as  fcl" 
lows: 

*'Sec.  6609.  The  justice  shall  enter  the  verdict  upon  his 
docket,  and  shall  render  such  judgment  in  the  action  as  if  the 
facts,  authorizing  the  finding  of  such  verdict  had  been  found 
to  be  true  by  himself. 

**Sec.  6560.  It  shall  be  lawful  for  the  justice  before  whom 
a  cause  has  been  tried,  on  motion,  and  being  satisfied  that  the 
verdict  was  obtained  by  fraud,  partiality  or  undue  means,  at 
any  time  within  four  days  after  the  entering  of  judgment,  to 
grant  a  new  trial,  and  he  shall  set  a  time  for  the  new  trial,  of 
which  the  opposite  party  shall  have  at  least  three  days  notice." 

It  is  true  that  the  regulations  governing  the  rendition  of  judg- 
ment under  Section  6609  in  forcible  entry  and  detainer  cases 
differ  essentially  from  those  that  govern  the  rendition  of  other 
judgments  under  Sections  6579.  But  we  do  not  agree  that 
Section  6609  makes  the  finding  of  the  jury  so  conclusively 
the  finding  of  the  justice  himself,  when  judgment  has  been  ren- 
dered upon  the  verdict,  as  to  preclude  his  right  to  grant  a  new 
trial  under  Section  6560,  when  satisfied  that  the  verdict  was 
obtained  by  partiality.  We  hold,  therefore,  that  the  justice  had 
jurisdiction  to  grant  a  new  trial  fot  the  cause  specified,  and  that 
the  first  judgment  is  no  longer  effective. 

3.  It  is  urged  also  that  under  Section  6705,  Revised  Stat- 
utes, making  those  provisions  of  the  code  of  civil  procedure 
**  which  are  in  their  nature  applicable  to  the  proceedings  before 
justices,  and  in  respect  of  which  no  special  provision  is  made 
in  this  title  [the  justices'  code],  are  applicable  to  the  proceedings 
before  the  justices  of  the  peace,"  the  trial  court  erred  in  refusing 
to  charge  as  requested  before  argument.    We  do  not  subscribe  to 
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this  view.  Justices  of  the  peace  are  not  required  to  instruct 
the  jury  at  all  and  the  provisions  of  the  code  of  civil  procedure 
in  regard  to  requests  to  charge  before  argument  are  not  in  their 
nature  applicable  to  proceedings  before  justices  of  the  peace. 

4.  It  is  urged  that  the  justice  erred  in  his  general  charge  to 
the  jury,  but  though  the  instructions  were  not  well  presented, 
our  duty  in  regard  to  justices'  proceedings,  where  jurisdiction 
is  shown,  is  not  to  view  them  with  a  critic's  eye,  but  pass  their 
imperfections  by,  unless  they  are  so  plainly  erroneous  and  preju- 
dicial as  to  indicate  that  the  final  result  is  unjust  and  unlawful. 
In  the  record  before  us  we  note  that  all  of  the  requests  pre" 
sented  by  the  defendant  below  were  given  to  the  jury,  except 
No.  2,  which  is  in  conflict  with  the  case  of  Vlsemer  v.  State,  30 
Bull.,  293,  and  the  charge  from  that  case  was  repeated  verbatim 
to  the  jury  in  this  case  at  his  request.  Under  these  circum- 
stances we  find  no  error  in  the  charge  as  a  whole. 

5.  It  is  complained  further  that  the  justice  permitted  the 
jury  to  separate  for  the  night  after  their  deliberations  had  com- 
menced, contrary  to  the  provisions  of  Section  6557,  Revised 
Statutes,  which  requires  that : 

''After  the  jury  shall  have  been  sworn,  they  shall  sit  together, 
and  hear  proofs  and  allegations  of  the  parties ;  and,  after  hear- 
ing the  same  shall  be  kept  together  in  some  convenient  place, 
under  the  charge  of  a  constable,  until  they  have  agreed  upon 
their  verdict,  or  shall  be  discharged  by  the  justice." 

This  provision  is  clearly  directory,  and  unless  its  violation 
be  shown  to  have  resulted  prejudicially  to  the  defeated  party, 
no  error  can  be  predicated  upon  it.  Downer  v.  Baxter^  30  Vt., 
467;  Cullen,  Administrator,  v.  B.  <&  0.  Railroad  Co.,  1  Ohio 
Supreme  Court  Decisions,  Unreported,  266 ;  Armleder  v.  Lieber- 
man,  33  Ohio  St.,  77. 

For  like  reasons  we  think  there  was  no  error  in  refusing  to 
discharge  the  jury  when  the  foreman  reported  on  the  first  even- 
ing that  they  would  probably  be  unable  to  agree,  or  at  least 
that  he  saw  no  chance  thereof  at  the  present  time."  Section 
6559,  Revised  Statutes;  Poege  v.  State,  3  Ohio  St.,  229,  239; 
Eines  v.  State,  24  Ohio  St.,  134,  138. 


CIRCUIT  COURT  REPORTS— NEW  SERIES.       249 
1913.]  Cuyahoga  County. 

6.  Misconduct  of  counsel  and  jury  is  also  urged  as  a  ground 
for  reversal.  But  without  reviewing  the  facts  of  the  alleged 
misconduct  at  length,  it  suffices  to  say  that  we  do  not  find  any 
prejudicial  error  in  these  respects. 

There  being  no  ground  for  reversal  found  in  the  record 
the  judgments  of  the  court  of  common  pleas  and  of  the  justice 
court  are  affirmed. 


DURATION  or  TERN  OF  UCASE  WITH  OPTION  OP  RRNEWAL. 

Circuit  Court  of  Cuyahoga  County. 

The  Swetl^vnd  &  Sons  Co.  v.  The  Bronx  Realty  Company.^ 

Decided,  June  28,  1910. 

Lease  for  Three  Years, 

As  between  the  parties  to  it,  a  lease  for  three  years,  whether  the  term 
begins  at  once  or  in  the  future,  need  not  be  attested,  acknowledged 
or  recorded,  and  this  is  so  even  though  the  lease  contains  an  op- 
tion to  the  tenant  to  renew  or  extend  the  same  for  another  like 
period. 

Carpenter,  Young  &  Stocker,  for  plaintiff  in  error. 
Deutch^  Howells  &  Grossman,  contra. 

Henby,  J.;  Winch,  J.,  and  Tagoart,  J.,  concur. 

The  parties  stand  in  the  relation  opposite  to  that  in  which 
they  stood  below.  There  the  action  was  for  rent  accrued 
under  a  writing  of  March  — ,  1906,  purporting  to  be  a  lease  tor 
three  years  commencing  April  1,  1906,  with  an  option  to  the 
tenant  to  renew  or  extend  the  same  for  another  like  period. 
The  first  cause  of  action  is  for  rent  for  a  period  of  actual  oc- 
cupancy by  the  lessee,  and  as  to  this  there  is  no  dispute.  The 
second  cause  of  action  is  for  later  rent  after  the  premises  were 
vacated  without  cause.  The  judgment  recovered  for  this  rent 
is  claimed  to  be  erroneous  because  the  lease  being  for  a  term 


♦  AJBSrmed  without  opinion,  Shetland  d  Sons  Co.  v.  Bronx  Realty  Co., 
86  Ohio  State,  313. 
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exceeding  three  years,  and  hence  not  within  the  terms  of  Sec- 
tion 3112,  Revised  Statutes,  was  not  executed  as  required  by 
Section  4106,  Revised  Statutes.  That  the  term  exceeds  three 
years  is  argued  first,  from  the  fact,  that  the  three  year  period 
contemplated  commences  in  the  future,  and  secondly,  that  it  is 
subject  at  the  tenant's  option  to  a  renewal  or  extension  for  an- 
other three  year  period. 

We  find  ourselves  unable  to  agree  with  either  of  these  con- 
tentions. Without  deciding  what  the  rights  of  innocent  pur- 
chasers or  other  third  parties  might  be,  nor  what  force  the  option 
might  have  if  it  were  sought  to  be  exercised,  for  as  we  view 
the  matter  these  questions  are  not  involved,  we  hold  that  Sec- 
tion 4112,  Revised  Statutes,  applies  to  a  term  of  three  years  or 
less,  whether  beginning  in  futuro  or  in  praesenti. 

A  reference  to  the  acts  of  February  4,  1828,  and  February  22, 
1831,  3  Chase's  Statutes,  pp.  1588,  Section  2,  and  1845,  Sec- 
tion 9,  being  the  originals  of  said  Section  4112,  makes  it  evi- 
dent that  it  is  the  duration  of  the  term  and  not  the  time  to 
elapse  after  the  making  of  the  agreement,  which  the  Legis- 
lature had  in  contemplation  in  this  behalf. 

On  the  other  point,  an  examination  of  Toupin  v.  Pedbody, 
162  Mass.,  473,  and  of  the  other  authorities  cited,  fails  to  dis- 
close any  clear  authority,  nor  do  we  perceive  any  reason,  for 
holding  that  the  demise  of  the  term  is  invalidated  by  annexing 
thereto  a  conditional  agreement  to  lease  the  property  for  an 
additional  period. 

We  find  no  error  in  the  record  and  the  judgment  is  affirmed. 
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CHARGE  OF  COURT  IN  SUIT  ON  NOTE. 

Circuit  Court  of  Cuyahoga  County. 
H.  C.  Odenkirk  v.  Katherine  Higgins. 

Decided.  June  28,  1910. 

Promissory  Note — Joint  Makers — Relationship  Between  them  of  Princi- 
pal and  Surety — Notice  to  Payee, 

In  a  suit  on  a  promissory  note  against  one  of  two  joint  makers,  it  is 
error  to  refuse  to  charge  that  the  plaintiff  is  not  bound  by  the  re- 
lationship of  principal  and  surety  alleged  by  the  defendant  to  exist 
between  the  Joint  makers,  unless  he  had  notice  of  that  relation 
when  he  took  the  note. 

Parsons  &  Fitzgerald,  for  plaintiff  in  error. 
Charles  S.  Beardsley,  contra. 

Henry,  J.;  Winch,  J.,  and  Marvin,  J.,  concur. 

The  parties  here  stand  as  they  stood  below.  There  the  action 
was  commenced  under  the  statute  against  the  defendant  in  error 
as  one  of  two  joint  makers  of  a  promissory  note.  The  answer 
averred  that  said  defendant  was  to\he  knowledge  of  the  plaint- 
iff, a  surety  only  and  that  the  plaintiff  having  released  the  other 
joint  maker  the  defendant  was  thereby  also  released.  The  de- 
fendant recovered  a  verdict  and  judgment,  which  are  here 
sought  to  be  reversed  as  being  against  the  weight  of  the  evidence 
and  also  for  error  in  the  charge. 

We  find  sufficient  evidence  to  support  the  verdict.  As  to  the 
charge,  the  court  was  asked  to  instruct  the  jury  that  the  plaintiff 
was  not  bound  by  the  relationship  of  principal  and  surety 
alleged  to  exist  between  the  joint  maker  of  the  note,  unless  he 
had  notice  of  that  relation  when  he  took  the  note.  Despite  the 
conflict  of  authority,  we  think  the  court  should  have  so  charged. 
Rawson  v.  Taylor,  30  Ohio  St.,  389.  Compare  also  Section 
5832,  Revised  Statutes  of  Ohio. 

For  this  error  the  judgment  is  reversed  and  the  cause  re" 
manded. 
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ACTIONS  AGAINST  EXECUTORS. 

Court  of  Appeals  for  Hamilton  County. 

John  G.  Roth  et  al  v.  Joseph  Hummel,  Executor. 

Decided,  June  7,  1913. 

Oonstruction  of  Section  10^78,  Limiting  the  Time  for  Bringing  Suits 
Against  the  Heirs,  Widow  and  'Next  of  Kin  of  a  Decedent, 

The  provlslonB  in  the  General  Code  10878  (R.  S.  6218),  requiring  suit  to 
be  commenced  against  the  heirs,  widow  and  next  of  kin  of  a  de- 
cedent within  one  year  after  the  time  when  the  right  of  action 
shall  first  accrue,  is  not  merely  a  statute  of  limitation  relating  to 
the  remedy,  but  is  a  necessary  qualification  of  the  right  to  main- 
tain such  an  action. 

jff.  P.  Kaufman,  Denis  F.  Cash  and  F,  J.  Dorger,  for  plaintiffii 
in  error. 
H.  A.  Reeve  and  Cogan,  WiUiams  4&  RagUmd,  contra. 

Jones,  O.  B.,  J. ;  Swing,  J.,  and  Jones,  E.  H.,  J.,  concur. 

This  proceeding  in  error  is  brought  by  the  distributees,  who 
were  the  children  and  next  of  kin  of  John  C.  Roth,  deceased,  to 
reverse  a  judgment  against  them  taken  upon  the  bond  of  Frank 
Pehr  as  executor  of  Theresa  Aulbach,  deceased,  on  which  bond 
John  C.  Roth  was  one  of  the  sureties.  Roth  died  and  his  estate 
was  fully  administered  and  distributed  before  the  settlement  of 
the  account  of  Frank  Fehr  as  such  executor,  so  the  action  below 
^as  brought  against  Fehr's  representatives  and  those  of  the 
other  bondsman  and  the  distributees  of  the  estate  of  John  C. 
Roth,  under  Sections  6217  and  6218  of  the  Revised  Statutof 
(being  before  the  enactment  of  the  General  Code). 

A  demurrer  was  filed  by  Roth's  distributees  to  the  petition 
and  amendment  thereto  both  general,  that  the  petition  did  not 
state  a  cause  of  action,  and  special  in  that  ''the  action  was  not 
brought  within  the  time  limited  for  the  commencement  of  such 
actions."  This  demurrer  was  overruled,  to  which  ruling  they 
excepted.  Afterwards  they  answered,  and  on  trial  judgment 
was  entered  against  them. 
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The  account  of  Prank  Fehr  as  executor  of  Theresa  Aulbach, 
deceased,  was  filed  in  the  probate  court  which,  upon  settlement 
of  same  May  1, 1902,  found  that  there  was  due  from  him  as  exec- 
utor of  said  estate  some  three  thousand  five  Hundred  dollars. 
Fehr's  successor  as  executor  of  Theresa  Aulbach,  who  was  plaint- 
iff below,  gave  notice  May  10,  1902,  of  his  intention  to  appeal 
from  this  finding  and  judgment  of  the  probate  court  to  the 
court  of  common  pleas.     The  transcript  and  original  papers 
were  filed  in  the  common  pleas  court  on  August  4,  1902,  on  ap- 
peal from  the  probate  court.    As  the  statute  in  order  to  perfect 
such  appeal  required  same  to  be  filed  '*by  the  person  appealing" 
on  or  before  the  second  day  of  the  term  of  said  court  next  after 
the  undertaking  or  notice  was  given  (R.  S.  6409),  which  day  was 
the  first  Tuesday  after  the  first  Monday  in  July,  it  will  be  seen 
that  the  transcript  and  papers  were  filed  a  month  too  late.  This 
state  of  facts  appearing  to  the  common  pleas  court  it  dismissed 
the  appeal  on  June  3,  1908. 

In  Biddle  v.  Phipps,  2  C.  C,  61,  it  was  held  that  the  person 
appealing  must  file  the  transcript. ,  And  in  Downing  v.  Douming, 
3  C.C.(N.S.),  623,  625,  that  a  failure  to  file  the  transcript  in 
time  is  fatal.  And  in  Brown  v.  Wallace,  66  0.  S.,  57,  the  Su- 
preme Court  has  laid  down  the  rule  as  follows: 

**As  the  right  of  appeal  exists  only  by  virtue  of  the  statutes, 
in  order  to  give  appellate  court  jurisdiction  the  statutory  pro- 
visions must  be  strictly  followed.*' 

The  common  pleas  court  never  having  obtained  jurisdiction  of 
this  appeal,  it  was  dismissed.  This  practically  decided  that 
there  never  had  been  any  pending  appeal  and  the  judgment  of 
the  probate  court  had  been  at  all  times  after  its  entry  in  full 
force  precisely  as  if  no  attempt  had  been  made  to  appeal  it. 

The  defendant  in  error  was  himself  responsible  for  the  delay 
caused  by  his  abortive  attempt,  and  plaintiffs  in  error  were  not 
in  any  way  a  party  to  these  proceedings  or  responsible  for  same. 

Section  6217  of  the  Revised  Statutes  provided : 

"After  the  settlement  of  any  estate  by  an  executor  or  admin- 
istrator and  after  the  expiration  of  the  time  limited  for  the 
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commencement  of  actions  against  him  by  the  creditors  of  the 
deceased,  the  heirs,  next  of  Mn,  widow  as  next  of  kin,  devisees 
and  legatees  of  the  deceased,  shall  be  liable  by  action  in  the 
common  pleas  or  superior  court,  in  the  manner  provided  in 
the  following  sections,  for  all  debts  which  could  not  have  been 
sued  for,  against  the  executor  or  administrator,  and  for  which 
provision  shall  not  have  been  made  as  hereinbefore  provided." 

And  Section  6218  provided: 

**Any  such  creditor  whose  right  of  action  shall  first  accrue 
after  the  expiration  of  the  time  of  such  limitation  •  •  • 
may  recover  the  same  against  the  heirs,  widow  as  next  of  kin 
and  next  of  kin  of  the  deceased,  and  the  devisees  and  legatees 
under  his  will,  each  one  of  whom  shall  be  liable  to  the  creditor  to 
an  (amount)  not  exceeding  the  value,  whether  of  real  or  per- 
sonal estate,  that  he  or  she  shall  have  received  under  the  will, 
or  by  the  distribution  of  the  estate  of  the  deceased  •  •  • 
and  provided  further,  no  such  suit  shall  be  maintained  unless  it 
be  commenced  within  one  year  next  after  the  time  when  the 
right  of  action  shall  first  accrue,  except"  (then  follow  exceptions 
for  disabilities  of  infancy,  lunacy,  etc.). 

Without  the  provisions  of  these  statutes  there  would  be  no 
right  of  action  against  John  G.  Roth  and  his  brothers  and 
sisters.  They  did  not  sign  Fehr's  bond  as  executor  and  had 
no  relations  whatever  to  plaintiff  or  the  claim  sued  upon.  Their 
father  however  was  a  surety  on  the  bond,  and  if  he  had  then 
been  alive  or  his  estate  had  been  unsettled  or  in  the  hands  of 
his  executrix,  he  or  she  could  have  been  sued  on  the  bond  at  any 
time  within  ten  years  from  the  time  the  right  of  action  accrued. 
(R.  S.  4984,  G.  C.  11226.)  But  as  alleged  in  the  petition  John 
C.  Roth's  estate  had  been  settled  in  April,  1901,  and  the  probate 
court  refused  plaintiff's  application  to  appoint  an  administrator 
de  bonis  non  with  the  will  annexed  November  25,  1907.  There 
could  therefore  be  no  action  against  him  or  his  estate.  And  R 
S.  6217  and  6218  furnish  the  only  authority  for  any  proceeding 
against  his  distributees. 

Plaintiff's  cause  of  action  first  accrued  when  the  probate  court 
settled  the  account  of  Fehr  as  executor.  Newton  v.  Hammond, 
38  0.  S.,  430. 
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The  order  finding  the  amount  due  from  him  to  the  estate  be- 
came a  judgment  in  favor  of  the  estate  to  which  the  succeeding 
executor  was  entitled.    Slagle  v.  Entrekin,  44  0.  S.,  637. 

In  this  case  therefore  plaintifif 's  cause  of  action  accrued  May  1, 
1902,  and  no  suit  could  be  maintained  thereon  against  plaintiffs 
in  error  unless  it  was  commenced  within  one  year  from  that  date. 
The  petition  was  filed  August  31,  1908,  more  than  five  years  too 
late. 

The  argument  of  defendant  in  error  that  because  the  action 
arises  upon  an  executor's  bond  under  R.  S.  4984  (G.  C.  11226), 
it  can  be  brought  within  ten  years,  overlooks  the  fact  that  this 
section  was  itself  **  subject  to  the  qualifications  in  R.  S.,  4976,'* 
which  was  as  follows: 

**  Civil  actions  can  only  be  commenced  within  the  periods  pre- 
scribed in  this  chapter,  after  the  cause  of  action  accrues;  but 
where  a  different  limitation  is  prescribed  by  statute  that  shall 
govern.'' 

R.  S.  6218  does  prescribe  a  different  limitation  of  one  year 
and  as  it  and  the  ten  year  limitation  of  R.  S.  4984  botii  start 
from  the  time  the  cause  of  action  accrues,  the  latter  must  yield 
to  the  former  by  virtue  of  the  express  terms  of  R.  S.  4976.  If 
this  were  not  the  rule  we  could  hardly  conceive  of  a  case  where 
the  one  year  provision  of  R.  S.  6218  would  apply.  Take  a  case 
where  it  was  desired  to  pursue  distributees  on  a  claim  arising  on 
a  verbal  contract  by  the  same  argument  suit  could  be  com- 
menced in  six  years  and  not  in  one  as  the  statute  provides.  So 
if  it  were  upon  a  promissory  note  it  might  be  prosecuted  in 
fifteen  years  and  not  be  limited  to  one  year,  and  so  with  every 
other  class  of  the  claims,  rendering  the  one  year  provision  en- 
tirely nugatory. 

Our  Supreme  Court  has  passed  on  this  question  in  Railroad  v. 
Mowait,  35  O.  S.,  284,  where  a  claim  on  behalf  of  a  property 
holder  for  damages  caused  by  change  of  grade  made  by  a  railroad 
in  occupying  a  city  street  was  limited  by  the  terms  of  the  action 
to  two  years  instead  of  the  general  statute  of  limitations  for  tort 
of  four  years.     See  also  Shierberg  v.  Shierberg,  5  Bull.,  753. 
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There  is  no  right  to  proceed  against  the  distributees  of  an 
estate  except  upon  the  terms  named  in  the  statute.  In  the  ease 
of  Railroad  v.  Hine,  25  0.  S.,  629,  for  damages  because  of  wrong- 
ful death,  the  statute  giving  a  right  of  action  contained  a  quali- 
fication **  provided  that  every  such  action  shall  be  commenced 
within  two  years  after  the  death  of  such  deceased  person." 
After  the  death  had  occurred,  by  a  change  in  the  law,  this  pro- 
vision was  omitted  and  suit  was  brought  after  two  years  had 
expired.  The  court  held  that  the  restriction  qualified  the  right 
itself  and  no  repeal  could  be  had  to  affect  rights  of  the  parties 
already  accrued. 

Plaintiff  therefore  had  no  right  of  action  against  Roth's  dis- 
tributees under  the  petition  when  filed  and  their  demurrer  should 
have  been  sustained.  Judgment  reversed  as  to  plaintiffs  in 
error  and  judgment  will  be  entered  for  them  here. 


ACTION  AGAINST  RAILWAY  FOR  LOSS  BY  FOUL 

Court  of  Appeals  for  Clermont  County. 

The  Pittsburg,  Cincinnati,  Chicago  &  St.  Louis  Railway 

Company  v.  William  B.  Applbgatb. 

Decided,  May,  1913. 

Railways — Proof  Establishing  Liability  of  Company  for  Loss  by  Fire 
on  Land  Adjoining  Right-of-Way — Owner  Not  Concluded  by  First 
Estimate  of  Loss — Interrogatories. 

1.  A  Judgment  against  a  steam  railway  company  for  the  value  of  a 

building  and  contents,  burned  in  the  night  time  on  land  adjoining 
the  company's  right-of-way,  will  not  be  set  aside  on  the  theory 
that  the  fire  originated  from  sparks  from  a  chimney  of  the  build- 
ing, rather  than  from  a  passing  locomotive,  where  the  evidence 
warrants  the  conclusion  that  the  sparks  came  from  a  locomotive 
and  the  Jury  have  so  found. 

2.  In  an  action  for  recovery  of  damages  on  account  of  a  loss  so  oc- 

curring, it  is  not  error  to  refuse  to  submit  to  the  Jury  the  second 
and  fourth  of  the  following  interrogatories:     "(1)  Was  the  fire 
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caused  by  a  spark  from  one  of  the  chimneys  on  plaintiff's  house? 

(2)  If  you  answer  'yes/  state  which  chimney  emitted  the  spark; 

(3)  Was  the  fire  caused  by  a  spark  from  one  of  defendant's  loco- 
motives? (4)  If  you  answer  'yes/  state  which  of  the  three  loco- 
motives emitted  the  spark?" 

3.  The  fact  that  the  amount  of  the  judgment  exceeds  the  amount  of 
the  loss  as  st&ted  by  the  plaintiff  In  a  letter  to  the  company  writ- 
ten soon  after  the  fire,  does  not  afford  ground  for  setting  the  Judg- 
ment aside,  where  evidence  detailing  the  loss  and  given  at  the 
trial  supports  the  finding  of  the  jury  as  to  the  amount  of  loss  sus- 
tained. 

Maxwell  <fe  Ramsey,  for  plaintiflf  in  error. 
Louis  Hicks,  W.  A,  Hicks,  8.  A.  West  and  E,  H.  Speidel, 
contra. 

Jones,  E.  H.,  J. ;  Swing,  J.,  and  Jones,  0.  B.,  J.,  concur. 

The  action  was  brought  by  defendant  in  error  to  recover 
damages  from  plaintiff  in  error  caused  by  burning  of  a  building 
and  stock  of  merchandise  belonging  to  defendant  in  error  and 
located  in  the  village  of  Branch  Hill.  The  petition  alleges 
that  the  fire  was  caused  by  sparks  emitted  from  a  locomotive 
engine,  *' operated  by  said  defendant  over  and  upon  the  said 
Little  Miami  railroad,  which  fell  upon  and  set  fire  to  the  said 
dwelling-house  and  store-room  of  said  plaintiflf,"  etc.  Judg- 
ment was  recovered  below  against  the  railroad  company  for 
$4,100,  and  it  is  sought  by  this  proceeding  in  error  to  reverse 
said  judgment. 

By  statute  a  railway  company  is  held  liable  in  this  state  for 
damages  caused  by  fire  originating  upon  land  adjacent  to  its 
right-of-way,  if  such  fire  is  ignited  by  sparks  from  an  engine 
operating  upon  such  right-of-way,  and  it  is  under  this  statute 
that  the  petition  in  this  case  was  drawn.  To  show  that  the  fire 
was  so  caused  evidence  was  oflfered,  mainly  from  the  engineers 
operating  the  engines  passing  Branch  Hill  on  the  night  of  the 
fire,  showing  that  said  engines — particularly  two  of  them  which 
passed  just  a  short  time  before  the  fire  was  discovered — ^were 
emitting  sparks  in  great  numbers;  that  the  wind  carried  said 
sparks  in  the  direction  of  the  Applegate  dwelling-house  and  store- 
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room.  Other  witnesses  testified  that  the  fire  started  on  the  side 
of  the  roof  next  to  the  railroad  tracks,  and  it  was  also  shown 
that  there  was  no  fire  on  said  roof  at  the  time  said  engines 
passed. 

The  defendant  below  made  little  or  no  effort  to  controvert  this 
testimony,  but  attempted  to  and  did  show  that -there  was  a  fire 
in  the  stove  in  said  store  up  until  six  or  seven  o'clock  that  even- 
ing, or  within  four  or  five  hours  of  the  time  that  the  fire  broke 
out,  and  that  there  was  a  grate  fire  in  the  portion  of  the  building 
occupied  as  a  dwelling  upon  which  fire  fuel  was  placed  as  late 
as  seven  o'clock  on  said  evening.  From  this  evidence  the  jury 
was  asked  to  draw  the  deduction  that  a  fire  may  have  ignited 
from  one  of  these  sources;  but  they  refused  to  do  so,  and  most 
have  been  satisfied  from  the  evidence  that  the  fire  originated 
from  the  sparks  thrown  by  the  engine.  This  was  a  question  of 
fact  which  the  jury  alone  was  to  determine. 

We  think,  therefore,  that  the  verdict  is  sustained  by  the  evi- 
dence, and  must  decline  to  reverse  the  judgment  on  that  ground 
as  requested  by  plaintiff  in  error.  The  authorities  cited  by  counsel 
for  the  railway  company,  we  think,  do  not  support  the  con- 
tention that  the  verdict  was  not  sustained  by  the  evidence  in 
this  case,  as  in  those  cases  negligence  was  alleged  and  had  to 
be  proven.  In  this  case  the  only  proof  necessary  to  establish 
the  liability  of  the  defendant  was  that  the  fire  originated  from 
the  sparks  of  the  engine. 

Another  alleged  error  was  the  refusal  of  the  court  to  submit 
to  the  jury  interrogatories  2  and  4.  The  court  agreed  to  submit 
interrogatories  1  and  3  to  the  jury,  but  lipon  his  refusal  to 
submit  2  and  4  the  former  were  withdrawn  and  exceptions  noted. 

The  interrogatories  were  as  follows: 

*  *  1.  Was  the  fire  caused  by  a  spark  from  one  of  the  chimneys 
of  plaintiff's  house. 

**2.  If  you  answer  *yes,'  state  which  chimney  emitted  the 
spark. 

**3.  Was  the  fire  caused  by  a  spark  from  one  of  defendant's 
locomotives? 

*'4.  If  you  state  *yes,'  state  which  of  the  three  locomotives 
emitted  the  spark," 
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The  court  properly  refused  to  give  the  second  and  fourth 
interrogatories.  It  was  not  necessary  for  the  jury  to  find  which 
chimney  it  was,  as  their  affirmative  answer  to  the  first  inter- 
rogatory would  be  decisive  of  the  case  and  compel  a  verdict 
for  the  defendant.  With  reference  to  interrogatory  No.  4  a 
like  objection  occurs  to  us:  if  the  jury  should  answer  No. 
3  in  the  affirmative,  the  railroad  company  would  be  liable 
regardless  of  what  the  number  of  the  particular  engine  was 
which  emitted  the  spark,  and  as  the  evidence  showed  that 
at  least  two  of  the  engines  passed  the  property  just  a  short 
time  before  the  fire,  throwing  sparks  in  the  direction  of  the 
house,  it  would  obviously  be  impossible  for  the  jury  to 
tell  which  one  it  was.  We  think  it  was  as  unnecessary  as  it 
was  impossible  for  them  to  answer  this  question,  for  the  reason 
that  if  they  answered  No.  3  in  the  affirmative,  that  answer  would 
conclusively  fasten  liability  on  the  defendant  company. 

It  is  also  urged  that  this  judgment  should  be  set  aside  for 
the  reason  that  it  exceeds  in  amount  the  loss  as  stated  by  Mr. 
Applegate  in  a  letter  written  to  the  company  shortly  after  the 
fire.  In  view  of  Mr.  Applegate 's  evidence  given  at  the  trial, 
detailing  his  loss,  and  the  finding  of  the  jury  thereon,  we  do 
not  feel  that  his  letter  written  shortly  after  the  fire  should  be 
given  the  weight  or  have  the  effect  contended  for  by  counsel. 

The  portion  of  the  charge  of  the  court  objected  to  follows, 
in  substance,  the  law  as  laid  down  by  our  Supreme  Court  in 
the  case  of  Lawrence  R.  B.  Co.  v.  Cobb,  35  0.  S.,  94. 

Finding  no  error  in  the  record,  the  judgment  of  the  lower 
court  should  be  affirmed. 
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IN£rrBCTIVE  EFFORT  TO  REPEAL  FRANCHISE. 

Circuit  Court  of  Cuyahoga  County. 
State  op  Ohio,  ex  rel  David  E.  Evans,  v.  John  H.  Orgill  bt  al. 

Decided,  October  21,  1910. 

Franchise    Ordinance — Does    Not    Require    Publication — Acceptance — 
Repeal. 

1.  An  ordinance  of  a  municipality  granting  a  franchise  does  not  re- 

quire publication. 

2.  When  a  public  service  corporation  has  duly  accepted  a  franchise 

granted  it  by  a  municipality,  the  franchise  can  not  be  withdrawn 
by  repealing  the  ordinance  granting  it. 

James  E.  Mathews,  for  plaintiff  in  error. 
,   J.  H.  Price,  Kline,  Tolles  &  Morley  and  Newton  D.  Baker, 
contra. 

Henry,  J. ;  Winch,  J.,  and  Marvin,  J.,  concur. 

The  Legislature  in  Sections  4224  and  4227  of  the  General  Code 
having  clearly  discriniinatfed  between  an  ordinance  of  a  general 
nature  and  one  granting  a  franchise,  and  having  required  only 
the  former  to  be  published,  it  follows  that  the  ordinances  of 
the  city  of  Cleveland  passed  December  6,  1909,  granting  fran- 
chises to  the  Cleveland  Underground  Rapid  Transit  Railroad 
Company  required  no  publication.  Those  ordinances  having 
been  duly  accepted  by  said  company,  the  subsequent  attempted 
repeal  thereof  by  the  council  January  17,  1910,  was  ineflPective 
to  abrogate  the  contract  then  already  completed.  Our  con- 
clusion is  in  accord  with  that  in  State,  ex  rel,  v.  The  OaJcwood 
Street  Railroad  Company,  11  C.C.(N.S.),  263,  affirmed  without 
report  in  81  Ohio  State  Reports,  502. 

The  ordinances  granting  the  franchises  in  question  having 
been  seasonably  accepted  and  the  attempted  repeal  being,  in- 
effectual, it  further  follows  that  the  proposed  referendum  elec- 
tion, a  petition  for  which  has  been  duly  filed  and  certified  to  the 
board  of  elections,  should  not  be  enjoined.    Upon  the  result  of 
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that  election  the  validity  of  the  so-called  subway  franchise  will 
turn. 

The  demurrer  interposed  by  the  plaintiff  to  the  answer  in  this 
ease  is  overruled,  and  the  plaintiflE  not  desiring  to  plead  further, 
the  petition  is  dismissed. 


REMEDY  OF  AN  EXCLUDED  POLICE  COURT  INTERPRETER. 

Circuit  Court  of  Cuyahoga  County. 

State,  ex  rel  Louis  Rubinstein,  v.  Hyland  B.  Wright, 

Auditor. 

Decided,  October  28,  1910. 

Police  Court  Interpreter — Excluded  from  Office — Mandamus  Against 
Police  Judge  and  Not  City  Auditor  Proper  Remedy, 

Under  a  statute  which  provides  that  the  police  Judges  of  certain  cities 
may  appoint  an  interpreter  of  the  police  court,  one  who  claims  the 
right  to  said  office  from  which  he  has  been  excluded  by  said 
judges  who  have  appointed  another  in  his  stead  may  test 
it  by  mandamus  against  the  police  judges  to  restore  him  to  his 
place,  and  not  by  mandamus  against  the  city  'auditor  to  issue 
him  a  warrant  for  his  pay  during  the  time  he  Is  so  excluded. 

Westenhaver  &  Boyd,  for  plaintiff. 
Newton  D.  Baker,  contra. 

Henry,  J. ;  Winch,  J.,  and  Marvin,  J.,  concur. 

This  is  an  appeal  of  an  action  in  mandamus  to  compel  the 
city  auditor  of  the  city  of  Cleveland  to  issue  vouchers  for  two 
installments  of  pay  alleged  to  be  due  to  the  relator  as  police 
court  intei^reter,  who  claims  to  be  the  lawful  incumbent  of  the 
oflSce  provided  for  by  General  Code,  Section  4589,  as  follows : 

**The  business  of  the  court  shall  be  dispatched  with  all  speed 
consistent  with  a  full,  fair  trial  or  hearing  of  the  case.  In  cities 
where  there  is  more  than  one  police  judge,  the  judges  of  the 
police  court  may  appoint  an  interpreter  for  the  court,  and  in 
case  they  fail  to  agree,  the  clerk  of  the  court  may  appoint  such 
interpreter,  for  the  term  of  two  years,  who  shall  receive  as  com" 
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pensation  fifteen  hundred  dollars  per  year;  the  interpreter  shall 
attend  all  sessions  of  the  court  and  obey  all  orders  of  the  judges 
thereof.  He  shall  receive  no  fees  while  acting  in  the  capacity 
of  the  interpreter,  and  the  judges  may  for  adequate  cause  re- 
move him." 

The  facts  as  agreed  to  by  the  parties  are  essentially  as  fol- 
lows : 

That  the  relator  was  first  appointed  May  10,  1904,  and  re- 
appointed May  25,  1906,  upon  certificate  of  the  police  judges 
that  they  failed  to  agree.  The  judges  then  in  office  were  suc- 
ceeded on  January  1,  1907,  by  the  present  incumbents,  who  took 
no  action  in  regard  to  the  appointment  of  a  successor  to  relator 
until  June  1,  1910,  when  they  appointed  Samuel  Greenwald; 
Oreenwald  qualified  and  has  since  been  recognized  by  the  judges 
as  the  incumbent  of  the  place,  except  that  an  acting  police  judge 
has,  on  several  diflferent  days  since  Greenwald 's  appointment, 
recognized  the  relator,  who,  whether  recognized  or  not,  has  con- 
tinued his  attendance  and  tendered  performance  of  the  duties 
of  an  interpreter.  The  relator  has  taken  this  course  in  pursuance 
of  his  reappointment  May  24,  1910,  by  the  police  court  clerk, 
who  acted  in  the  premises  on  the  theory  that  mere  omission  of 
the  judges  to  appoint  amounted  to  a  failure  to  agree  upon  an 
appointment,  notwithstanding  that  the  judges  had  never  given 
the  matter  consideration  during  their  incumbency.  Between 
the  date  of  the  relator's  last  appointment  and  the  date  of  Green- 
wald's  appointment,  a  period  of  eight  days,  the  relator  served 
as  police  interpreter. 

It  is  urged  that  if  the  position  is  an  office,  quo  warranto 
to  determine  the  right  of  the  claimant  thereto  and  not  man- 
damus is  the  proper  remedy;  and  if  it  is  only  an  employment 
by  the  city,  mandamus  still  will  not  lie  because  there  is  an 
adequate  remedy  at  law  in  damages  for  wrongful  discharge. 
James  v.  Allen  Co.,  44  0.  S.,  226;  Oohrecht  v.  Cincinnati,  51 
Ohio  St.,  69. 

But  in  State,  ex  rel,  v.  Baldmn,  77  Ohio  St.,  532,  it  was  held: 

''Mandamus  is  the  proper  remedy  to  restore  a  party  to  the 
possession  of  an  office  from  which  he  has  been  illegally  removed." 
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The  rest  of  the  syllabus  shows  that  the  rule  applies  to  any 
public  position.  The  relator  there  was  a  police  detective  and 
the  court  said,  by  Summers,  J.,  at  p.  553 : 

''The  restoration  of  relator  to  his  ofiSce  and  the  ousting  of 
the  person  who  was  appointed  to  succeed  him  does  not  present 
a  case  of  determining  title  to  an  office,  because  his  removal  was 
absolutely  void  the  pretended  appointment  is  a  mere  nullity. 

'*The  mayor  being  without  jurisdiction  there  is  no  contro- 
versy as  to  the  relevant  and  controlling  facts,  and  proceeding 
to  render  the  judgment  that  the  circuit  court  should  have  ren- 
dered, it  is  ordered  that  a  peremptory  writ  of  mandamus  as 
prayed  for  issue  against  the  respondent  as  mayor." 

At  page  540  he  cites  with  approval,  City  of  Chicago  v.  The 
People,  210  111.,  84 : 

''This  was  a  proceeding  in  mandamus  by  a  police  patrolman 
to  compel  the  city  of  Chicago  and  the  general  superintendent  of 
police  to  place  his  name  upon  the  roster  of  police  patrolmen, 
from  which  it  had  been  omitted  and  excluded  by  a  former  gen- 
eral superintendent  of  police,  and  to  place  his  name  upon  the 
police  payroll,  from  which  it  had  been  omitted  and  excluded; 
also  to  compel  the  civil  service  commissioners  of  the  city  to 
certify  his  name  to  the  comptroller  of  said  city  as  a  person  en- 
titled to  pay  as  a  police  patrolman  of  the  city,  and  to  compel 
the  city  to  pay  the  petitioner  his  salary  for  the  time  he  had 
been  excluded.  It  was  held  that  his  discharge  was  unwarranted 
because  the  trial  board  was  not  constituted  as  required  by  the 
rules  of  the  civil  service  commission,  and  because  he  was  not 
given  an  opportunity  to  be  heard  in  his  own  defense.  It  was 
also  held  that  if  the  trial  had  been  held  in  the  manner  pointed 
out  by  the  statute  that  then  the  action  of  the  civil  service  com- 
mission would  not  be  reviewable  by  the  courts.  A  mandamus 
for  the  money  was  refused,  but  the  lower  court  was  directed 
to  enter  a  judgment  awarding  a  writ  of  mandamus  commanding 
the  civil  service  commissioners  and  the  general  superintendent  of 
police  and  the  comptroller  of  the  city  of  Chicago  forthwith  to 
place  the  name  of  the  petitioner  upon  the  roster  of  police  patrol- 
men and  upon  the  police  payroll  of  said  city  of  Chicago,  to  the 
end  that  the  relator  may  at  once  enter  upon  the  performance 
of  his  duties  as  a  police  patrolman  with  the  same  right  to  con- 
tinue in  the  performance  thereof  and  receive  salary  therefor 
as  he  had  prior  to  his  unlawful  removal,  and  that  the  judgment 
so  entered  should  not  prejudice  the  right  of  the  relator  to  as- 
sert his  claim  for  right  of  salary  for  the  period  intervening  be- 
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tween  his  removal  and  restoration  in  any  appropriate  form  of 
action,  nor  the  right  of  the  city  of  Chicago  to  interpose  any 
lawful  defense  thereto." 

This,  we  hold,  is  applicable  here.  The  police  judges  are  not 
parties  to  this  proceeding  and  the  only  possible  remedy  by 
mandamus  would  be  against  them  to  restore  the  r.elator  to  his 
place,  and  not  against  the  city  auditor  for  his  pay  while  he  is 
de  facto  deprived  of  his  place.. 

In  State,  ex  rel,  v.  Mayor,  etc.,  of  Newark,  58  N.  J.  Law, 
12,  the  syllabus  is : 


*  *  The  writ  of  mandamus  can  not  be  used  to  compel  a  munici- 
pality to  pay  damages  for  its  illegal  discharge  of  an  employe. 

**  Salary  having  been  paid  by  a  municipality  to  a  de  facia 
incumbent  of  an  office  can  not  be  recovered  from  the  municipal- 
ity by  the  de  jure  officer. 

''Where,  upon  a  demurrer  to  a  replication  to  a  return  to  an 
alternative  writ,  it  appears  upon  the  pleadings  that  the  relator 
is  entitled  to  only  a  part  of  what  he  demands  in  his  alternative 
writ,  there  must  be  a  judgment  against  the  relator." 

Whether  mandamus  would  lie  in  any  case  we  do  not  now 
decide,  in  view  of  the  doubt  which  arises  concerning  the  proper 
construction  of  the  phrase  **fail  to  agree"  in  the  statute,  from 
the  language  of  the  Supreme  Court,  in  construing  another  sec- 
tion, in  Siegfried  v.  E,  R.  Co.,  50  Ohio  St.,  294. 

At  page  296  the  court  says : 

''To  fail,  implies  an  effort  or  purpose  to  succeed.  One  can 
not,  properly,  be  said  to  fail  in  anything  he  does  not  undertake, 
nor,  in  an  undertaking  which  he  voluntarily  abandons." 

The  right  of  the  clerk  to  appoint  under  the  circumstances  of 
this  case  is  thus  not  free  from  doubt. 

So  also  is  the  right  of  discharge  "for  adequate  cause"  by 
merely  appointing  a  successor,  in  view  of  the  holding  in  State, 
ex  rel,  v.  Sullivan,  58  Ohio  St.,  504. 

The  petition  is  dismissed  because  no  relief  by  mandamus  can 
be  granted  on  the  facts  in  this  case,  against  the  city  auditor. 
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RIGHTS  OF  ABUTTER  WITH  RESPECT  TO  STREETS  VACATED. 

Circuit  Court  of  Cuyahoga  County. 

Emiue  Bohm  v.  James  T.  Kelley  et  al. 

Decided,  October  28,  IWO. 

Streets — Vacation  by  Council — Rights  of  Abutters  Therein  Under  Sec- 
tion 3729,  General  Code. 

The  provisions  of  Section  3729,  General  Code,  regarding  the  vacation 
of  a  street  by  a  municipal  council,  that  the  right  of  way  and  ease- 
ment in  the  street  so  vacated  of  any  lot  owner  shall  not  be  im- 
paired, do  not  apply  to  streets  the  land  for  which  has  been  appro- 
priated by  the  municipality. 

Hei«iy,  J.;  Winch,  J.,  and  Mabvin,  J.,  concur. 

In  this  appeal  issue  is  joined  by  demurrer  to  the  answer. 
The  action  is  one  for  injunction  against  interference  with  plaint- 
iff's alleged  easement  or  right  of  way  over  a  portion  of  defend- 
ant's land  abutting  on  the  south  side  of  Lorain  street  in  the  city 
of  Cleveland  and  situated  in  the  acute  angle  formed  by  and 
lying  east  of  the  intersection  of  said  street  with  Dennison  avenue. 
Before  1899,  Lorain  street  was  66  feet  wide,  and  east  of  the 
land  in  question  it  was  widened  to  80  feet  by  appropriating  7 
feet  on  each  side  of  the  street.  This  action  left  a  jog  of  7  feet 
on  each  side  of  the  street,  some  three  or  four  rods  east  of  the 
said  intersection  of  Lorain  street  and  Dennison  avenue.  Plaint- 
iff owns  the  triangular  lot  which  abuts  on  both  streets  just  east 
of  their  intersection,  and  defendant  owns  the  lot  next  east  of  that, 
the  said  jog  in  Lorain  street  falling  in  the  boundary  line  between 
them.  Recently  the  city,  by  order  of  council  duly  made,  vacated 
the  small  i)ortion  of  Lorain  street  which  had  been  taken  from 
defendant's  lot  by  eminent  domain  when  the  street  was  widened; 
and  the  defendants,  assuming  that  this  seven  foot  strip  has  thus 
reverted  to  them,  are  about  to  erect  thereon  a  brick  building 
flush  with  the  old  street  line,  as  re-established  by  said  vacation 
proceedings.  But  the  east  end  of  the  strip  in  question  is, 
by  reason  of  the  jog  aforesaid,  a  part  of  plaintiff's  west  bound- 
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ary  line.  Plaintiff,  therefore,  claims  the  rights  of  an  abutter 
in  respect  to  the  portion  of  the  street  so  vacated,  and  founds 
his  action  here  upon  the  right  defined  by  General  Code,  Section 
3729: 

'*The  order  of  the  council  vacating  or  narrowing  a  street  or 
alley  which  has  been  dedicated  to  public  use  by  the  proprietor, 
shall,  to  the  extent  to  which  it  is  vacated  or  narrowed,  operate 
as  a  revocation  of  the  acceptance  thereof  by  the  council,  but  the 
right-of-way  and  easement  therein  of  any  lot  owner  shall  not 
be  impaired  thereby." 

It  is  manifest,  however,  that  this  section  applies  only  to  land 
in  a  street  *' which  has  been  dedicated  to  public  use  by  the  pro- 
prietor" and  not  to  that  which  has  been  appt-opriated  to  street 
purposes  by  exercise  of  the  power  of  eminent  domain.  In  the 
latter  case  those  injured  by  an  order  of  council  vacating  so  much 
of  the  street  as  had  theretofore  been  appropriated,  have  no 
remedy  against  him  to  whom  the  land  has  all  the  while  be- 
longed subject  only  to  the  public  easement  which  the  order  of 
vacation  abrogated. 

Petition  dismissed. 
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SALE  or  A  SALOON  UNDER  FALSE  REPRESENTATIONS. 

Circuit  Court  of  Cuyahoga  County. 

I.  P.  Masten  v.  S.  S.  Levy  and  Andrew  L.  Krafpbbt.* 

Decided,  Novemher  9,  1910. 

Action  Sounding  Both  in  Tort  and  Breach  of  Contract — Evidence — 
Either  Relief  Orantable. 

The  intermingling  of  allegations  of  fraud  and  breach  of  contract,  con- 
cerning the  same  transaction,  do  not  necessarily  commit  the 
pleader  to  a  single  theory  of  his  right  to  recover.  He  may  intro- 
duce evidence  in  support  of  both  aspects  of  his  case  and  recover 
on  either  or  both,  according  to  the  proof  made. 

W.  D.  Meals  and  B.  J.  Sawyer,  for  plaintiflE  in  error. 
J.  M,  Shallenherger  and  J.  De  Kaiser,  contra. 

Henry,  J. ;  Winch,  J.,  and  Marvin,  J.,  concur. 

The  action  below  was  brought  by  plaintiff  in  error  here  upon 
a  promissory  note  for  $500  made  and  delivered  to  him  by  the 
defendants  in  error  Levy  and  Kraffert.  Masten  sold  to  Levy 
and  Kraffert  August  22,  1905,  a  saloon  business  at  Nos.  7  and  9 
East  End  avenue  for  $3,000,  of  which  $2,000  was  paid  down  and 
two  notes  for  $500  each  were  given  to  cover  the  balance  of  tlie 
purchase  price.  One  of  these  notes  was  afterwards  paid  and  the 
action  below  was  upon  the  remaining  one.  The  defendant  Kraf- 
fert was  served,  but  filed  no  pleading.  Levy  answered  admit- 
ting the  facts  as  above  set  forth  and  alleging  by  way  of  further 
answer  and  also  by  way  of  cross-petition,  that  the  transaction 
in  question  was  evidenced  by  a  contract  which  was  put  in  evi- 
dence, and  is  as  follows: 

*' Cleveland,  0.,  Aug.  22.  1905. 

**This  agreement  entered  into  between  I.  P.  Masten  first  party 
and  Levy  and  Kraffert  second  party,  witnesses: 

**In  consideration  of  bill  of  sale  executed  this  day  between 
said  parties,  first  party  agrees  to  deliver  to  second  party  on  or 
before  the  1st  day  of  September,  A.  D.  1905,  a  lease  of  saloon 

*  Affirmed  without  opinion,  Masten  v.  Levy,  86  Ohio  State,  363. 
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at  No.  9  East  End  Ave.,  Cleveland,  Ohio,  from  September  1st, 
1905,  until  June,  1909,  executed  by  the  Cleveland  Sandusky 
Brewing  Co.  with  the  same  condition  printed  in  copy  of  lease 
hereto  attached  with  rental  at  $60  per  month. 

**  First  party  agrees  to  not  go  into  the  retail  saloon  business 
within  three  miles  of  said  location  during  term  of  said  lease, 
or  continuance  of  said  second  parties'  or  assignees  in  said  loca- 
tion. Said  first  party  to  conduct  business  until  September  1st, 
as  his  own,  second  party  to  have  all  receipts  and  pay  all  bills 
from  the  time  of  signing  these  presents. 

''First  party  to  stay  and  assist  second  party  in  becoming  ac- 
quainted with  said  business  for  a  period  of  not  leas  than  thirty 
days. 

**  First  party  to  secure  for  second  party  same  right  of  con- 
trol of  brand  of  whiskey  known  as  'Full  Weight'  the  same  as  he 
has. 

"Second  party  to  have  right  to  use  sign  and  name  of  first 
party  as  now  on  said  building. 

''(Signed)       I.  P.  Mastbn. 
"Attest: 

"B.  J.  Savttbb.'' 

I 

The  form  of  lease  mentioned  in  this  contract  was  never  at- 
tached, and  the  bill  of  sale  referred  to  therein  discloses  that  he 
contracted  to  sell  all  wines,  liquors,  cordials,  beer  and  cigars 
then  in  stock  and  contained  in  the  saloon  at  No.  9  East  End 
avenue. 

The  answer  and  cross-petition  further  alleges  that  the  fore- 
going contract  was  violated  by  Masten  in  several  particulars, 
to-wit : 

First,  in  that  he  failed  to  deliver  the  lease  called  for  therein 
and  that  the  provision  in  the  contract  to  the  effect  that  the  lease 
was  "to  be  executed  by  the  Cleveland  Sandusky  Brewing  Com- 
pany" was  interpolated  by  or  for  Masten  after  the  execution 
of  the  contract  and  without  the  consent  of  the  purchasers. 

Second,  that  Masten  misrepresented  the  quantity  of  whiskey 
in  stock  by  express  statements  that  there  were  three  barrels 
thereof  on  hand ;  whereas  in  fact  there  were  only  some  twenty- 
four  gallons  in  all. 

Third,  that  an  ice  box  and  certain  screens  in  the  saloon  were 
represented  by  Masten  to  belong  to  him  and  to  be  among  the 
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items  of  property  covered  by  the  contract  of  sale;  whereas  in 
truth  they  were  the  property  of  third  parties  and  were  never 
delivered  to  the  defendants. 

Fourth,  that  Masten  failed  to  assist  defendants  in  becoming 
acquainted  with  the  trade. 

Fifth,  that  Masten 's  failure  to  deliver  the  lease  called  for  by 
the  contract  and  his  delinquency  in  other  respects  resulted  in 
the  utter  loss  of  the  good  will  of  said  business  and  its  complete 
ruin  and  loss,  so  that  the  same  was  closed  out  and  at  public 
sale  was  bought  in  by  Masten,  who  thereupon  resumed  business 
in  that  location. 

All  this  is  charged  to  have  been  done  by  Masten  in  pursuance 
of  a  preconceived  plan  to  defraud  Levy  and  Kraflfert.  Levy  also 
avers  that  he  requested  Kraflfert  to  join  with  him  in  demanding 
the  relief  prayed  for  in  his  cross-petition,  to-wit,  the  cancella- 
tion of  the  note  sued  on  by  plaintiff,  and  damages  in  the  sum 
of  $5,000,  but  that  Kraflfert  refused  to  comply  with  said  request. 

Issue  was  joined  by  reply  which  denied  that  Masten  had  in 
any  way  violated  the  contract.  Upon  trial  of  the  issues  a  ver- 
dict and  judgment  were  rendered  for  the  defendants,  allowing 
nothing  upon  the  note  sued  on,  and  awarding  damages  on  the 
cross-petition  in  the  sum  of  $900. 

The  errors  here  complained  of  all  relate  to  the  question: 
**What  is  the  true  theory  of  the  cause  of  action  asserted  in  the 
cross-petition "f  The  plaintiff  in  error  says  in  his  brief,  "It  is 
true  that  the  cross-petition  contains  allegations  of  fraudulent  rep- 
resentation, but  on  the  whole  the  defendant  Levy's  action  as 
set  forth  in  said  cross-petition  is  one  for  breach  of  contract;  at 
all  events  it  was  ultimately  so  construed  by  the  trial  court,"  etc., 
and  it  is  urged  that  the  court  erred  in  admitting  evidence  of 
fraud.  The  charge,  it  is  said,  similarly  confuses  two  irrecon- 
cilable theories  of  the  case,  made  by  the  cross-petition. 

We  do  not  agree  with  plaintiff's  contention  that  the  court 
erred  in  these  particulars. 

In  Gardner  v.  Corwine,  57  Ohio  St.,  246,  suit  was  brought  by 
Gardner  against  Corwine  to  recover  damages  for  breach  of 
warranty  in  the  sale  of  a  horse.  The  petition  alleged,  in  addi- 
tion to  the  warranty  and  its  breach,  that  the  defendant  knew 
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at  the  time  of  the  sale  that  the  animal  was  not  what  it  was  war- 
ranted to  be.  It  was  there  contended  that  the  effect  of  the 
averment  charging  the  defendant  with  knowledge  of  the  falsity 
of  the  warranty  was  to  make  the  action  one  for  deceit  or  fraud, 
and  therefore  that  proof  of  such  knowledge  was  essential  to  the 
plaintiff's  right  of  recovery;  otherwise  the  petition  would  in- 
clude two  inconsistent  cailses  of  action  which  could  not  be  joined. 
In  the  opinion  of  the  court,  Williams,  J.,  says  at  page  255 : 

''Whether  there  is  more  than  one  cause  of  action  stated  in  the 
petition  is  a  question  upon  which  difference  of  opinion  may 
exist.  But  it  need  not  now  be  determined.  If  there  are  two, 
one  for  breach  of  the  warranty  and  the  other  for  fraud,  they 
grow  out  of  the  same  transaction,  and  may  be  properly  joined 
in  the  same  petition.  *  *  *  In  favor  of  the  view  that  there 
is  but  one  cause  of  action  stated,  it  may  be  said,  there  was  but 
a  single  transaction  between  the  parties,  the  negotiations  re- 
sulted in  the  sale  of  the  horse;  there  was  but  one  wrong  of  the 
defendant,  the  sale  of  an  unsound  animal  as  and  for  a  sound 
one;  and  there  is  but  one  right  of  the  plaintiff  growing  out  of 
the  wrong,  that  is,  to  have  redress  for  the  injury  he  sustained 
in  consequence  of  it,  and  for  which  he  can  have  but  one  re- 
covery. And  a  statement  of  all  the  facts  of  the  transaction, 
with  a  demand  for  the  relief  desired,  as  one  cause  of  action, 
seems  more  in  harmony  with  our  reformed  system  of  pleading 
than  the  repetition  of  them,  which  becomes  necessary,  in  part 
at  least,  in  their  statement  as  separate  causes  of  action."  • 

Elsewhere  in  the  same  opinion  he  says  further: 

**And  it  is  competent,  we  think,  for  a  plaintiff  to  state  in  his 
pleading  all  the  facts  of  the  transaction  which  enter  into  his 
right  to  recover,  as  he  believes  them  to  be,  though  they  present 
different  grounds  of  recovery,  and  admit  of  different  modes  or 
measures  of  relief;  and  he  may  ultimately  have  that  relief  to 
which  the  allegations  proved,  show  him  entitled." 

From  the  entire  opinion  it  is  manifest  that  the  intermingling 
of  allegations  of  fraud  and  breach  of  contract  concerning  the 
same  transactions  does  not  necessarily  commit  the  pleader  to 
a  single  theory  of  his  right  to  recover.  He  may  introduce  evi- 
dence in  support  of  both  aspects  of  his  case  and  recover  on  either 
or  both,  according  to  the  proof  made.     In  other  words,  the  case 
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presented  upon  the  record  before  us  may  be  viewed  as  involving 
the  elements  both  of  fraud  and  of  breach  of  contract  without 
any  inconsistency.  We  discover  no  error  in  the  admission  of 
evidence  upon  the  both  aspects  of  the  issue,  and  we  find  no 
error  in  the  charge  of  the  court  upon  the  case  as  made  by  the 
evidence.  The  entire  record  is  free  from  substantial  or  preju- 
dicial error  to  the  plaintiff  in  error  and  the  judgment  is 
afSrmed. 


RICmTS  OF  CHATTEL  MORTGAGEE  AS  AGAINST  ASSIGNEE 

OF  MORTGAGOR. 

■ 

Circuit  Court  of  Cuyahoga  County. 

C.  P.  MiNNICK  ET  AL  V.  S.  E.  DeTTELBACH  ET  AL. 

Decided,  November  9,  1910. 

Appeal — Does  Not  Take  Up  Separate  Branch  of  Case  Previously  Dis- 
posed of — Affidavit  to  Chattel  Mortgage — Indebted  Equivalent  to 
Unpaid — Possession  ty  Mortgagee  of  Chattels  Superior  to  Rights 
of  Assignee, 

1.  An  appeal  from  the  insolvency  court  to  the  court  of  common  pleas 

does  not  take  up  a  branch  of  the  cause,  separate  and  distinct  from 
other  parts  of  the  cause,  as  to  which  the  insolvency  court  had, 
theretofore  and  beyond  the  time  limited  for  appeal,  entered  a 
judgment  which  reserved  no  further  questions  or  directions  for 
future  determination  with  regard  to  that  separate  branch  of  the 
cause. 

2.  A  statement  in  an  affidavit  to  a  chattel  mortgage  that  the  mort- 

gagor is  "indebted"  on  the  mortgage  claim  to  the  mortgagee  in  a 
certain  sum,  sufficiently  complies  with  the  requirement  of  Revised 
Statutes,  Section  4154,  that  the  mortgagor  must  state  under  oath 
that  his  claim  is  "unpaid." 

3.  Where  a  mortgagee  of  chattels  takes  possession  of  them  under  his 

mortgage  before  the  filing  of  a  deed  of  assignment  by  the  mort- 
gagor, his  rights  are  superior  to  the  rights  of  the  assignee. 

Max  E.  Meiself  for  plaintiff  in  error. 
Carpenter,  Young  cfe  Stacker,  contra. 

Henby,  J. ;  Winch,  J.,  and  Marvin,  J.,  concur. 
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This  litigation  originated  in  the  insolvency  court  with  the 
filing  of  an  assignment  by  the  Paul's  Hotel  Company  to  the 
plaintiffs  in  error  for  the  benefit  of-  said  company's  creditors. 
Upon  application  made  there  by  the  assignees  for  an  order  to 
sell  property  in  their  possession,  the  defendants  in  error,  Dettel- 
bach and  Coakes,  filed  their  cross-petition  in  said  proceeding 
claiming  certain  items  of  said  property  as  fixtures  belonging 
to  them  as  lessors  of  the  hotel  to  the  insolvent  company  and 
asserting  a  lien  upon  all  the  property  in  the  hotel  by  virtue 
of  a  stipulation  to  that  effect  in  the  lease.  At  the  April,  1908, 
term  of  the  insolvency  court  the  fixtures  in  question  were  de- 
cided in  favor  of  the  landlord,  and  judgment  rendered  accord- 
ingly. No  proceedings  to  review  this  decision  were  taken  until' 
the  insolvency  court,  at  its  July  term,  had  tried  the  lien  in 
question. 

The  second  question  was  decided  in  favor  of  the  assignees 
and  in  journalizing  the  judgment  upon  this  branch  of  the  case 
the  former  judgment  upon  the  fixtures  branch  was  reiterated; 
thereupon  both  parties  appealed  to  the  court  of  common  pleas. 
Upon  trial  of  the  appeal  that  court  ruled  that  the  fixtures  branch 
of  the  case  was  not  embraced  within  the  scope  of  the  appeal  thus 
taken,  and  refused  to  try  that  branch  of  the  case.  Upon  trial 
of  the  lien  question  the  court  decided  in  favor  of  the  landlord; 
and  the  assignees  by  this  proceeding  in  error  seek  to  review 
both  branches  of  the  case  upon  the  record  of  the  court  of  com- 
mon pleas. 

Upon  the  authority  of  Teaf  v.  Hewitt^  1  Ohio  St.,  511,  we 
hold  that  the  court  of  common  pleas  ruled  correctly  on  the  first 
question.  The  syllabus  of  Teaff  v.  Hewitt  is,  of  course,  the 
work  of  the  reporter  and  not  an  expression  by  the  court.  The 
present  practice  of  the  Supreme  Court,  according  to  which  the 
syllabi  of  reported  cases  are  prepared  by  the  court  itself,  did 
not  then  obtain,  and  the  reporter  inadequately  conceived  the 
scope  of  the  court's  decision.  In  the  opinion  by  Bartley,  Chief 
Justice,  appears  the  following  language,  at  page  520: 

**A  final  decree  is  one  which  determines  and  disposes  of  the 
whole  merits  of  the  cause  before  the  court,  or  a  branch  of  the 
cause  which  is  separate  and  distinct  from  the  other  parts  of  the 
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case,  reserving  no  further  questions  or  directions  for  future 
determination ;  so  that  it  will  not  be  necessary  to  bring  the  cause, 
or  that  separate  branch  of  the  cause,  again  before  the  court  for 
further  decision. ' ' 

In  Teaff  v.  Hewitt,  as  in  the  case  at  bar,  a  question  of  fix- 
tures was  adjudicated  by  the  trial  <;ourt,  which  held  that  certain 
items  claimed  to  be  fixtures  were  such.  At  a  later  term,  the 
trial  court  took  up  the  question  as  to  whether  certain  other  items 
of  property,  also  claimed  to  be  fixtures,  were  within  the  lien  of 
a  certain  mortgage.  And  it  was  held,  upon  review,  that  the 
first  branch  of  the  action  had  been  finally  adjudicated  at  the 
previous  term.  The  case  is  thus  very  like  the  one  now  before 
us  and  we  see  no  ground  for  distinguishing  them  in  the  particu- 
lar which  is  here  in  controversy. 

The  other  branch  of  the  case,  we  think,  turns  upon  the  con- 
struction to  be  given  to  the  sworn  statement  of  claim  endorsed 
upon  the  lease  which  was  filed  as  a  mortgage  just  before  the  deed 
of  assignment  was  filed.    The  statement  is  as  follows: 

*' State  of  Ohio,  Cuyahoga  County,  ss. 

**C.  C.  Young,  being  first  duly  sworn,  says  he  is  the  agent 
and  attorney  of  S.  E.  Dettelback  and  Frederick  W.  Goakes,  the 
lessors  and  mortgagees  in  a  mortgage  and  lease  of  which  the 
within  is  a  true  copy ;  that  said,  the  Pauls  Hotel  Company,  lessee 
and  mortgagor,  is  indebted  to  S.  E.  Dettelbach  and  Frederick  W. 
Goakes  in  the  sum  of  seven  thousand  five  hundred  dollars,  pay- 
able during  the  ensuing  year  in  monthly  installments  of  six 
hundred  and  twenty-five  dollars  on  the  first  day  of  each  and 
every  month;  that  such  claim  is  just  and  lawful,  and  to  secure 
the  payment  of  the  same,  the  said  lease  and  mortgage  have  been 
executed  in  good  faith.     Signed,  C.  C.  Young. 


>> 


It  is  urged  that  this  statement  does  not  satisfy  the  provisions 
of  Section  4154,  Revised  Statutes,  which  reads  as  follows : 

**The  mortgagee,  his  agent,  or  attorney,  before  the  instru- 
ment is  filed,  must  state  thereon,  under  oath,  the  amount  of  the 
claim,  and  that  it  is  just  and  unpaid,  if  given  to  secure  the  pay- 
ment of  a  sum  of  money  only." 

The  point  made  by  the  plaintiffs  in  error  is  that  this  sworn 
statement  does  not  suflSciently  set  forth  that  the  claim  referred 
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to  therein  is  * 'unpaid."  It  will  be  observed,  however,  that  the 

aflSdavit  does  set  forth  that  '*the  Pauls  Hotel  Company,  lessor 

and  mortgagor,  is  indebted  to  S.  E.  Dettelbaeh  and  Frederick 

W.  Goakes  in  the  sum  of  seven  thousand  five  hundred  dollars," 

etc.     This,  we  hold,  is  equivalent  to  saying  that  the  claim  is 

unpaid. 

It  was  suggested  upon  the  hearing  that  some  of  the  goods 

covered  by  the  deed  of  assignment  consisted  of  a  shifting  stock 
of  provisions,  liquors  and  cigars,  as  to  which  the  mortgage,  even 
if  properly  executed,  sworn  to  and  filed,  would  create  no  lien 
prior  to  possession  taken.  But  it  was  said,  in  answer  to  this 
suggestion,  that  all  goods  of  this  character  were  sold  under  at- 
tachment by  judgment  creditors,  and  are,  therefore,  in  no  way 
involved  in  the  controversy  between  the  parties  to  this  proceed- 
ing. There  is  some  evidence  to  this  effect  in  the  bill  of  ex- 
ceptions, but  whether  any  of  the  shifting  stock  of  goods  be  or 
be  not  included  within  the  it^ms  of  property  sold  by  the  as- 
signees and  therefore  included  within  the  fund  here  in  contro- 
versy, is  we  think  immaterial  in  view  of  the  evidence  which 
shows,  or  tends  to  show,  that  Mr.  Young,  as  agent  of  the  defend- 
ants in  error,  took  possession  of  all  the  property  in  the  hotel 
under  his  mortgage  before  the  deed  of  assignment  was  filed. 
It  is  true  that  persons  representing  the  creditors  were  already 
there,  but  their  possession,  if  any,  could  effect  no  lien  on,  or 
transfer  of,  the  property,  as  against  the  lessor's  and  in  favor  of 
the  assignees,  who  are  the  sole  parties  to  the  present  contro- 
versy. Mr.  Young's  entry  was  prior  to  the  filing  of  the  deed  of 
assignment  and  his  rights  are  therefore  superior  to  those  of  the 
assignee  under  that  deed.  At  least  the  court  of  common  pleas 
was  justified  in  so  finding  from  the  evidence,  and  our  weighing 
of  the  evidence  fails  to  disclose  that  the  court  of  common  pleas 
erred  in  its  finding  and  judgment  in  this  regard. 
The  judgment  is  therefore  affirmed. 
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INSANE  DELUSIONS  NOT  APPECTING  PROVISIONS  OP  WILL. 

Court  of  Appeals  for  Delaware  County. 

Board  op  Foreign  Missions  op  the  Presbyterian  Church  in 

THE  United  States  of  America  v.  Henry  W.  Bevan, 

AND  Henry  W.  Bevan,  as  Administrator  With 

the  Will  Annexed  op  the  Estate  op 

James  Bevan,  Deceased. 

Decided,  May  Term,  1913. 

As  to  Qualification  of  Non-expert  Witnesses — Hypothetical  Questions, 
How  Made  Competent — Estoppel  Against  Contestant — Mistaken 
Tendency  on  the  Part  of  Juries  in  Will  Cases — Delusions  Not 
Ground  for  Setting  Will  Aside,  When. 

1.  The  opinions  of  non-expert  witnesses  as  to  the  sanity  of  a  testator 

are  incompetent,  where  such  witnesses  do  not  qualify  by  giving 
the  facts  coming  under  their  observation  upon  which  their  opinions 
are  based. 

2.  While  it  is  not  necessary  that  hypothetical  questions  submitted  to  ex- 

pert witnesses  should  be  based  on  conceded  facts  or  be  stated  in 
the  language  of  the  witness,  replies  to  such  questions  are  incom- 
petent where  the  questions  are  not  based  on  facts  which  the  testi- 
mony tends  to  prove. 

3.  Lack  of  testamentary  capacity  is  not  shown  by  evidence  of  a  re- 

ligious conviction  on  the  part  of  the  testator  upon  the  subject  of 
foreign  missions,  where  his  delusion  with  reference  thereto,  if  any 
existed,  did  not  control  the  making  of  his  will,  but  on  the  contrary 
he  disposed  of  his  property  without  reference  to  foreign  missions 
except  and  in  the  event  of  his  son  and  only  heir  dying  without 
issue. 

Overturf  <&  Hough  and  Waight  &  Moore,  for  plaintiflE  in  error. 
Marriott  &  Freshwater  and  Piigh  &  Pngh,  contra. 

Voorhebs,  J.;  Shields,  J.,  and  Powell,  J.,  concur. 

Error  to  the  Court  of  Common  Pleas  of  Delaware  County. 

This  cause  is  in  this  court  on  proceedings  in  error.  The  case 
below  was  tried  on  an  amended  petition  filed  May  1st,  1909,  and 
issue  joined  by  answer  filed  February  5th,  1910.     The  object 
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of  the  suit  was,  and  is,  to  set  aiside  the  last  will  and  testament  of 
said  James  Bevan,  deceased,  on  grounds  stated  in  said  amended 
petition. 

The  will  was  made  on  the  17th  day  of  December,  1894,  and 
James  Bevan  died  February,  1903.  His  will  was  admitted  to 
probate  and  record  in  the  Probate  Court  of  Delaware  County, 
Ohio,  on  the  30th  day  of  May,  1903. 

The  grounds  on  which  the  will  is  contested  are  set  forth  in 
said  amended  petition,  and  are,  in  substance,  that  at  the  time  of 
making  said  will,  and  for  many  years  prior  thereto,  the  said 
James  Bevan  was  not  of  sound  mind  and  memory,  but  by  reason 
of  old  age  and  sickness  was  mentally  incapacitated  from  making 
a  will  or  proper  disposition  of  his  property,  and  was  persuaded 
and  unduly  influenced  into  signing  said  will  by  persons  whose 
names  are  unknown  to  plaintiff,  at  their  suggestion,  influencing 
and  prejudicing  the  weak  mind  of  the  said  James  Bevan  against 
the  interests  of  the  plaintiff;  second,  that  said  will  and  the 
devise  therein  to  the  said  defendant  Board  of  Foreign  Missions 
of  the  Presbyterian  Church  in  the  United  States  of  America, 
were  procured  and  made  by  the  exercise  of  undue  influence  over 
the  mind  of  the  plaintiff  *s  father,  the  said  James  Bevan,  so  that 
such  will  or  paper  writing  does  not,  because  of  such  undue  in- 
fluence, express  his  wish  or  will;  third,  that  said  paper  writing 
or  pretended  will  is  not  the  valid  last  will  and  testament  of  said 
James  Bevan,  deceased,  because  the  same  is  not  executed  and 
is  not  signed  at  the  end  thereof  as  required  by  the  statutes  of 
Ohio,  and  is  therefore  void.  Said  pretended  will  was  not 
signed  by  deceased  or  any  one  thereunto  authorized  by  him. 

To  the  amended  petition  plaintiff  in  error,  defendant  below, 
filed  its  answer,  setting  up  his  defenses : 

First,  after  admitting  a  number  of  allegations  contained  in 
the  amended  petition,  among  which  are  that  the  defendant  be- 
low, plaintiff  in  error,  admits  that  it  is  an  eleemosynary  corpor- 
ation organized  as  alleged  in  the  amended  petition;  that  on  the 
28th  day  of  February,  1903,  James  Bevan  died ;  that  on  the  30th 
day  of  May,  1903,  a  certain  paper  writing,  purporting  to  be  the 
last  will  and  testament  of  the  said  James  Bevan,  deceased,  bear- 
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ing  date  of  the  17th  day  of  December,  1894,  waa  presented  to 
and  admitted  to  probate  by  the  probate  court  of  said  Delaware 
county;  that  said  paper  writing  remained  in  said  court  as  a 
portion  of  the  records  thereof,  and  that  letters  testamentary 
were  issued  thereon  by  said  probate  court  to  the  said  Henry  W. 
Bevan,  defendant  in  error,  as  administrator  with  the  will  an- 
nexed ;  that  by  the  terms  of  said  paper  writing,  the  said  plaintiff 
in  error  is  named  as  devisee  of  said  James  Bevan,  deceased,  de- 
pending, however,  on  certain  conditions  and  contingencies  ex- 
pressed therein. 

Defendant  below,  plaintiff  in  error,  denies  that  ''said  paper 
writing  is  not  the  last  will  and  testament  of  James  Bevan,  de- 
ceased, for  the  reason  that  said  James  Bevan,  at  the  date  of  said 
paper  writing,  and  for  many  years  prior  thereto,  was  not  of 
sound  mind  and  memory ;  and  denies  that  by  reason  of  old  age 
and  sickness  was  mentally  incapacitated  from  making  a  wiU  or 
proper  disposition  of  his  property,  and  was  persuaded  and  un- 
duly influenced  in  signing  said  paper  writing  by  persons  whose 
names  are  unknown  to  plaintiff,  defendant  in  error,  at  their 
suggestion,  influencing  and  prejudicing  the  weak  mind  of  said 
James  Bevan  against  the. interests  of  the  plaintiff." 

Defendant  further  denies  that  said  paper  writing  and  devise 
therein  to  said  answering  defendant  ''were  procured  and  made 
by  the  exercise  of  undue  influence  over  the  mind  of  said  James 
Bevan,  so  that  said  paper  writing  does  not,  because  of  such  undue 
influence,  express  his  wish  and  will." 

Said  defendant  further  denies  "that  said  paper  writing  is 
not  the  valid  last  will  and  testament  of  said  decedent,  James 
Bevan,  because  the  same  is  not  executed  and  is  not  signed  at 
the  end  thereof  as  required  by  the  statutes  of  Ohio,  and  is  there- 
fore void."  And  further  denies  that  said  will  was  not  signed 
by  said  decedent  or  any  one  thereunto  authorized  by  him.  The 
defendant  denies  each  and  every  allegation  in  the  amended  peti- 
tion contained  not  herein  specifically  admitted  to  be  true. 

As  a  second  defense  the  defendant  adopts  all  and  singular  the 
admissions,  denials  and  allegations  in  the  first  defense  contained 
as  far  as  the  same  may  be  applicable  herein,  and  says  that  the 
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plaintiff  on  the  17th  day  of  March,  1903,  filed  said  will  for 
probate  and  used  his  influence  to  accomplish  the  probate  of  the 
same;  that  he  sought  the  administration  of  the  estate  of  said 
James  Bevan  under  said  will  and  the  appointment  as  admin- 
istrator with  the  will  annexed,  and  was  appointed  as  such,  and 
duly  qualified  on  the  2d  day  of  July,  1903,  and  has  ever  since 
acted  under  said  appointment;  that  in  making  application  for 
said  appointment,  plaintiff  made  affidavit  asserting  such  instru- 
ment as  the  last  will  and  testament  of  said  James  Bevan,  and 
praying  authority  thereunder  to  administer  said  estate. 

Defendant  further  says  that  plaintiff,  ever  since  his  apx>oint- 
ment,  has  acted  as  the  administrator  of  said  estate,  and  has  acted 
upon  and  under  the  terms  of  said  will,  and  has  administered 
the  estate  under  said  will  as  such  administrator  with  the  will 
annexed ;  that  said  plaintiff  has  received  and  accepted  his  legacy 
under  said  will  and  has  taken  possession  of  the  real  estate  of 
which  the  said  James  Bevan  died  seized,  and  has  sold  property 
and  collected  money  in  the  administration  of  such  estate,  all  by 
virtue  and  under  the  authority  of  said  will,  for  all  of  which 
plaintiff  is  now  estopped  from  assailing  or  denying  the  validity 
of  said  will. 

Defendant  prays  that  an  issue  be  made  up  as  to  whether  said 
paper  writing  is  the  last  will  and  testament  of  said  James  Bevan; 
that  the  same  may  be  declared  to  be  the  valid  last  will  and  testa- 
ment of  said  James  Bevan;  that  the  said  Henry  W.  Bevan, 
plaintiff,  be  estopped  from  assailing  or  denying  the  validity  of 
said  will ;  and  for  all  other  proper  relief. 

Upon  issue  so  made  up  and  joined,  said  cause  was  tried  to  a 
jury  at  the  April  term,  1912,  to-wit,  April  25th,  1912,  resulting 
in  a  verdict  and  finding  by  the  jury  **that  the  paper  writing 
described  in  the  petition  and  produced  at  the  trial  purporting 
to  be  the  last  will  and  testament  of  James  Bevan,  deceased,  is 
not  the  valid  last  will  and  testament  of  the  said  James  Bevan, 
deceased.    Signed,  Eugene  Nash,  Foreman." 

Thereupon,  the  Board  of  Foreign  Missions,  defendant,  ex- 
cepted to  said  finding  of  the  jury,  and  gave  notice  of  its  inten- 
tion to  file  a  motion  for  a  new  trial,  which  was  accordingly  done 
within  the  time  required  by  law. 
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Proceedings  in  error  are  prosecuted  to  this  court.  Sixteen 
grounds  of  error  are  set  forth  in  the  petition  in  error  as  reasons 
for  reversal  of  the  judgment  as  follows,  to-wit : 

1st.  The  court  erred  in  sustaining  the  demurrer  by  the  plaint- 
iff below  filed  Octobfer  3,  1905,  to  answer  of  estoppel  by  defend- 
ants below. 

2d.  For  error  of  the  court  in  admitting  testimony  offered 
by  plaintiff  below  to  which  the  defendant  below  at  the  time 
excepted. 

3d.  For  error  of  the  court  in  rejecting  testimony  offered 
by  defendant  below  upon  the  trial  of  the  cause,  to  which  ruling 
of  the  court  the  defendant  below  at  the  time  excepted. 

4th.  Irregularity  in  the  proceedings  of  the  court  by  which 
the  plaintiff  was  prevented  from  having  a  fair  trial. 

5th.     Misconduct  of  the  jury. 

6th.  Accident  and  surprise  which  ordinary  prudence  could 
not  have  guarded  against. 

7th.  That  the  verdict  was  given  under  the  influence  of  pas- 
sion and  prejudice. 

8th.  That  the  verdict  is  not  sustained  by  sufficient  evidence 
and  is  contrary  to  law. 

9th.     The  verdict  of  the  jury  is  contrary  to  law. 

10th.  Error  of  law  occurring  at  the  trial  and  excepted  to 
by  the  defendant  at  the  time. 

11th.     Error  of  the  court  in  its  general  charge  to  the  jury. 

12th.  Error  of  the  coui:t  in  giving  special  instructions  to 
the  jury  asked  by  plaintiff  below. 

13th.  The  verdict  of  the  jury  should  not  have  been  for  de- 
fendant and  against  plaintiff. 

14th.    Misconduct  of  counsel  for  defendant. 

15th.  The  court  erred  in  overruling  the  motion  for  a  new 
trial. 

16th.  There  are  other  errors  manifest  on  the  record  not 
shown  by  the  motion  for  a  new  trial. 

All  the  grounds  are  not  urged  in  the  arguments  or  briefs, 
and  we  will  consider  such  as  we  regard  as  material  and  necessary 
in  reaching  a  correct  conclusion  in  the  case. 
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The  first  ground  of  error  complained  of  in  the  petition  in 
error,  is  that  the  court  erred  in  sustaining  the  demurrer  by  the 
plaintiff  below,  filed  October  t3d,  1905,  to  answer  of  estoppel  by 
defendants  below. 

As  a  second  defense  in  said  answer  it  is  alleged  that  the 
plaintiff  filed  the  will  of  his  father,  James  Bevan,  deceased,  for 
probate,  used  his  influence  to  accomplish  the  probate,  sought  the 
administration  of  the  estate  under  the  will,  and  was  appointed 
administrator,  qualified,  and  has  ever  since  acted  as  such;  that 
in  making  the  application  for  appointment  he  made  affidavit 
asserting  that  the  instrument'  was  the  last  will  and  testament 
of  his  father;  that  ever  since  said  appointment  he  has  acted  as 
administrator,  and  has  administered  upon  the  estate ;  that  he  re- 
ceived and  accepted  the  legacy  under  the  will,  and  has  taken 
possession  of  the  real  estate  of  which  his  father  died  seized  and 
has  sold  property  and  collected  money  under  the  estate  as 
administrator.  From  these  facts  he  is  estopped  from  thereby 
contesting  the  validity  of  the  will. 

In  support  of  the  demurrer,  we  are  cited  to  the  decision  of 
this  court  in  the  case  of  Flora  Leedy  v.  R.  H.  Cockley  ei  al, 
reported  in  14  C.C.(N.S.),  page  72,  but  the  facts  in  that  case 
are  so  different  from  the  facts  set  up  as  a  second  defense  in 
the  answer  filed  October  3d,  1905,  in  the  case  at  bar  that  we 
do  not  regard  the  case  an  authority  which  should  control  this 
court  in  deciding  upon  the  suflSciency  or  insufficiency  of  the 
second  defense  in  said  answer. 

A  history  of  the  pleadings  will  demonstrate  the  insufficiency 
of  said  defense.  The  original  petition  was  filed  January  25ih, 
1905,  and  to  that  petition  an  answer  was  filed  September  18th, 
1905,  in  which  the  same  defense  was  set  up.  A  demurrer  was 
interposed  to  that  defense  by  the  plaintiff  and  tne  same  was  sus- 
tained, to  which  exceptions  were  taken. 

On  May  1st,  1905,  the  plaintiff  filed  an  amended  petition 
which  contained  practically  all  the  averments  of  the  original 
petition  and  some  new  allegations,  one  being  that  the  signature 
to  the  will  was  not  the  signature  of  James  Bevan. 
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To  the  amended  petition  the  defendants  filed  an  answer 
February  5th,  1910,  and  in  which  they  repeated  the  second  de- 
fense which  was  contained  in  their  answer  to  the  original  peti- 
tion. 

To  this  answer,  and  to  neither  of  the  defenses  therein  con- 
tained was  ever  any  demurrer  filed  by  the  plaintiff.  A  motion 
was  filed  to  strike  out  this  defense,  but  it  was  never  heard.  The 
amended  petition  superseded  the  original  petition  and  the  an- 
swer to  the  amended  petitioft  superseded  prior  answers  to  the 
original  petition. 

The  case  was  tried  on  the  amended  petition  and  the  answer 
thereto,  which  answer  contained  the  plea  of  estoppel.  Not  hav- 
ing been  demurred  to,  it  was  part  of  the  pleadings,  making  up 
the  issues  upon  which  the  cause  was  tried.  Upon  estoppel  Henry 
Bevan  was  a  witness.  This  clearly  demonstrates  that  there  was 
no  prejudicial  error  in  the  court  sustaining  a  demurrer  to  the 
second  defense  in  the  answer  to  the  original  petition.  There 
was  no  error  in  sustaining  the  demurrer  to  answer  of  estoppel 
filed  October  3d,  1905. 

The  main  or  principal  errors  are  in  the  admission  of  testi- 
mony on  behalf  of  plaintiff  below,  error  in  the  proceedings  of 
the  court  by  which  the  defendant  was  prevented  from  having 
a  fair  trial. 

These  errors  are  raised  in  the  petition  in  error  under  grounds 
2  and  4,  and  may  be  considered  together. 

There  is  error  in  the  record  in  the  admission  of  testimony  on 
behalf  of  the  plaintiff  below  in  this: 

The  non-expert  witnesses  did  not  sufficiently  qualify  before 
giving  an  opinion  as  to  the  mental  condition  of  the  testator  at  the 
time  he  made  his  will.  All  the  authorities  hold  that  non-pro- 
fessional witnesses  are  allowed  to  state  their  opinions  on  the 
trial  of  an  issue  involving  mental  capacity  or  soundness  or  un- 
soundness of  mind,  in  connection  with  the  facts  on  which  the 
opinions  are  formed.  The  only  exception  to  this  rule  of  evi- 
dence is  that  recognized  in  the  probate  of  wills  and  in  issues 
to  try  their  validity.  The  subscribing  witnesses  are  allowed  and 
required  to  state  that  in  their  opinion  the  testator  was  of  sound 
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and  disposlDg  mind  and  memory.  The  principle  has  come  to  be 
generally  recognized  that  non-professional  witnesses  may  give 
their  opinion  upon  the  question  of  sanity  as  a  result  of  their 
personal  observations  of  the  person  whose  mental  condition  is  in 
issue  after  stating  the  facts  which  they  have  observed. 

Tested  by  this  rule  of  law,  as  to  the  testimony  of  non-expert 
witnesses,  in  giving  an  opinion  as  to  the  soundness  or  unsound- 
ness of  the  mind  of  the  testator,  James  Bevan,  we  think  there 
was  error  in  permitting  the  witn'esses,  J.  A.  Olingan,  W.  D. 
Stayman,  W.  B.  Matthews,  Henry  Donivan,  Henry  Evans,  John 
Soil,  J.  B.  Jones,  William  Pritchard,  C.  M.  Leonard,  James  M. 
Bichey  and  John  McGlure,  to  give  their  opinions  as  to  the  sound- 
ness of  mind  of  said  testator  at  the  time  he  made  his  will. 

Error  in  the  admission  of  the  expert  or  professional  witnesses 
in  connection  with  the  hypothetical  question  is  equally  manifest. 

Hypothetical  questions  should  be  based  upon  facts  which  the 
evidence  tends  to  prove.  It  is  not  required  that  they  should 
be  based  upon  conceded  facts,  nor  that  they  should  be  stated 
in  the  language  of  the  witness.    Meeker  v.  Meeker,  74  Iowa,  355. 

A  medical  witness  who  has  seen  and  examined  the  injured 
party  and  has  testified  to  his  condition,  may  state  what  in  his 
opinion  produced  the  symptons  he  has  described.  A  hypotheti- 
cal question  may  assume  such  facts  within  the  range  of  the  evi- 
dence as  the  party  believes  the  evidence  tends  to  establish. 
LouisvUle,  etc.,  Ry.  Co.  v.  Wood,  113  Ind.,  554. 

The  answer  of  an  expert  witness  to  a  hypothetical  question 
must  be  supposed  to  rest  on  all  of  the  facts  stated  in  such  ques- 
tion ;  and  if  one  of  these  facts  is  not  found  in  the  case  the  jury 
must  disregard  the  answer.  Turnbvll  v.  Richardson,  69  Mich., 
400-10 ;  People  v.  Foley,  64  Mich.,  148-156 ;  Lydia  M.  West,  as 
executrix,  etc.,  v.  Lillian  Knoppenberger,  4  C.C.(N.S.),  305. 

Tested  by  these  rules  of  evidence,  and  in  connection  therewith, 
from  a  comparison  of  the  hypothetical  question  submitted  to  the 
expert  witnesses,  with  the  testimony  in  the  record,  it  is  so  mani- 
fest that  the  hypothetical  questions  propounded  to  the  medical  ex- 
perts were  not  substantially  correct  as  shown  by  the  evidence 
introduced  on  the  trial  of  the  case  that  the  opinions  given  by 
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the  experts  based  upon  the  facts  assumed  in  the  hypothetical 
question  are  entitled  to  no  weight.  That  is  to  say,  the  hypo- 
thetical facts  upon  which  the  questions  were  based  were  so  exag- 
gerated and  unsupported  by  the  evidence  in  the  case,  the  opin- 
ions were  not  entitled  to  any  weight  in  determining  the  issue  in 
the  case. 

The  sole  value  of  the  opinion. must  of  necessity  depend  upon 
the  correctness  of  the  statement  of  facts  upon  which  it  is  based. 
If  the  facts  are  incorrect  the  opinion  can  have  no  weight  or 
value. 

Therefore,  in  view  of  the  incompetent  testimony  given  by  the 
non-professional  experts,  there  is  manifest  error  in  the  record 
in  this  case. 

With  this  incompetent  evidence  eliminated  the  verdict  of 
the  jury  is  contrary  to  law,  and  is  not  sustained  by  sufSeient 
evidence. 

When  we  come  to  consider  the  law  on  the  subject  of  testa- 
mentary capacity,  there  is  no  evidence  to  overcome  the  reason- 
ableness of  the  will,  which  was  made  under  the  circumstances 
that  James  Bevan  made  his  will.  His  only  child  was  a  son, 
twelve  years  of  age,  untried  in  business  and  uncertain  of  life 
and  health ;  he  gives  him  suflScient  property  for  his  life  to  yield 
him  an  ample  income  for  his  support  in  health  or  sickness,  to- 
wit :  the  use  of  245  acres  of  land,  and  two  houses  in  the  city  of 
Delaware,  and  personal  property  in  amount  and  value  of  $6,280. 

In  his  will  he  gives  the  use  of  his  property  to  his  wife  during 
her  life;  to  his  son  if  living  at  the  death  of  his  wife  during 
his  life;  if  the  son  leaves  children  to  them  in  fee  simple. 

The  verdict  in  this  case  can  not  be  accounted  for  on  any 
theory  other  than  prejudice  of  the  jury.  The  modern  tendency 
of  juries  in  will  contests  is  to  be  governed  by  their  own  notions 
as  to  what  the  will  should  be,  and  how  the  testator,  according 
to  their  individual  notions,  should  have  disposed  of  his  property. 
It  seems  that  the  verdict  is  the  result  either  of  a  misapprehen- 
sion of  the  charge  of  the  court  as  to  law,  or  bias  and  prejudice 
in  favor  of  the  defendant  in  error  or  against  the  testator,  Henry 
Bevan,  and  that  they  must  have  caught  the  spirit  that  was 


284  COURT  OF  APPEALS. 

Foreign  Mission  Board  v.  Beyan.         [Vol.  17  (N.S.) 

breathed  forth  in  the  testimony  of  several  of  the  witnesses  tHat 
they  thought  the  old  gentleman  was  not  competent  to  make  a 
will  because  he  made  a  will  different  from  what  they  would  have 
made.  In  this  case  we  are  clearly  of  the  opinion  that  the  ver- 
dict of  the  jury  is  clearly  and  manifestly  against  the  weight  of 
the  evidence  and  contrary  to  law.  The  only  theory  upon  which 
the  verdict  can  be  accounted  for  was  the  bias  and  prejudice  of 
the  jury. 

It  is  hardly  necessary  to  extend  the  discussion  further.  The 
testimony  upon  the  question  of  testamentary  capacity  of  James 
Sevan,  counsel  for  defendant  in  error  substantially  concede 
does  not  show  want  of  testamentary  capacity  excepting  as  man- 
ifested by  his  religous  conviction  upon  the  subject  of  foreign 
missions.  In  other  words,  he  was  controlled  by  an  insane  de- 
lusion in  making  his  wiU. 

To  avoid  a  will  on  the  ground  of  delusion  of  the  testator,  the 
delusion  must  be  an  insane  delusion  and  the  will  must  be  a  pro- 
duct of  it.    Johnson  v.  Johnson,  105  Md.,  81. 

''Delusions  on  the  part  of  the  testatrix,  though  without 
foundation,  that  her  sons  had  defrauded  her,  are  not  sufficient 
grounds  to  set  aside  her  will  passing  over  her  sons.  They  still 
have  the  burden  of  proof  to  show  not  only  that  the  testatrix 
was  laboring  under  such  delusions  at  the  time  she  made  the  will, 
but  also  that  the  will  was  the  result  of  such  delusions,  before 
a  court  is  justified  in  setting  aside  the  will  therefor."  Estate 
of  Hefmngway,  195  Pa.,  291 ;  same  case  78  American  State  Re- 
ports, 815. 

''Delusions  can  scarcely  be  regarded  as  evidence  of  general 
insanity,  and  when  evidence  of  them  is  opposed  by  other  evi- 
dence tending  to  prove  the  general  capacity  of  the  person  whose 
mind  is  in  question  to  attend  to  his  own  affairs,  and  to  dispose  of 
them  with  sagacity,  or  at  least  in  obedience  to  the  free  impulses 
and  motives  of  his  mind,  his  contracts  and  his  dispositions  of 
his  property,  testamentary  and  otherwise,  must  be  treated  as 
valid,  unless  connected  in  some  way  with  his  insane  delusions." 
Imcos  v.  Parson,  71  Am.  Dec,  147 ;  Maynard  v.  Tyler,  168  Mass., 
107 ;  Rice  V.  Rice,  50  Mich.,  448 ;  HoUinger  v.  8yms,  37  N.  J. 
Eq.,  221. 

It  can  hardly  be  contended  with  any  reason  that  his  religious 
delusion  on  foreign  missions  had  any  connection  with  his  will. 
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as  he  disposed  of  his  property  without  regard  to  foreign  mis- 
sions except  on  condition  that  his  son  should  die  leaving  no  issue. 
This  disposes  of  the  case.  It  is  not  necessary  to  pass  upon 
the  other  assigned  errors.  Judgment  of  the  court  below  is  re- 
versed with  costs,  and  the  verdict  is  set  aside  for  reasons  stated 
in  the  foregoing  opinion.  Cause  remanded  to  the  common  pleas 
for  new  trial  and  proceedings  according  to  law.    Exceptions. 


ATTORNEY'S  FEES  IN  ACTION  BY  TAX-PAYER. 

Ck)urt  of  Appeals  for  Hamilton  County. 

Thbodobe  Hobstman  v.  City  op  Cincinnati. 

Decided,  July  21,  1913. 

Attorney  and  Client — Allowance  for  Services  in  Action  Brought  "by 
a  T€LX-payer— Effect  of  Amendment  to  Section  1779,  Revised  Stat- 
utes, 

Where  prior  to  the  amendment  of  Section  1779,  Revised  Statutes,  an 
attorney  prosecuting  an  action  as  a  tax-payer  was  awarded  judg- 
ment in  the  court  below,  he  is  entitled  to  an  allowance  which  will 
cover  all  his  costs  in  the  case  including  a  reasonable  sum  for 
services  as  attorney,  notwithstanding  that  subsequent  to  the 
amendment  of  this  statute  error  was  prosecuted  to  the  Supreme 
Court  resulting  in  a  reversal  of  the  Judgment  below. 

Horstman  &  Horstman,  for  plaintiff  in  error. 
Coleman  Avery,  Assistant  City  Solicitor,  contra. 

Jones,  E.  H.,  J. ;  Swing,  J.,  and  Jones,  0.  B.,  J.,  concur. 

This  is  a  proceeding  in  error  to  reverse  an  order  made  in  the 
superior  court  in  special  term  overruling  the  motion  and  amend- 
ment thereto  of  Theodore  Horstman  for  an  allowance  for  his 
costs  and  counsel  fees  in  what  is  commonly  known  as  'Hhe  Rogers 
Law  case."  The  style  of  that  case  was  ** Theodore  Horstman, 
on  behalf  of  the  city  of  Cincinnati,  versus  the  Cincinnati  Street 
Railway  Company,  a  corporation  under  the  laws  of  Ohio."    The 
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suit  was  begun  by  Mr.  Horstman  to  test  the  constitutionality  of 
an  act  of  the  General  Assembly  of  the  state  of  Ohio,  the  city 
solicitor  having  declined,  upon  request,  to  bring  the  action. 

Sections  1778  and'  1779,  Revised  Statutes,  in  force  at  the  time 
the  orginal  action  was  commenced,  read  as  follows: 

*' Section  1778.  In  case  he  fail  upon  the  request  of  any  tax- 
payer of  the  corporation  to  make  the  application  provided  for 
in  the  preceding  action,  it  shall  be  lawful  for  such  tax-payer 
to  institute  suit  for  such  purpose  in  his  own  name,  on  behalf  of 
the  corporation;  provided,  that  no  such  suit  or  proceeding  shall 
be  entertained  by  any  court  until  such  request  shall  have  first 
been  made  in  writing.     (87  0.  L.,  123.) 

\*  Section  1779.  If  the  court  hearing  such  case  is  satisfied  that 
such  tax-payer  had  good  cause  to  believe  that  his  allegations 
were  well  founded,  or  if  the  same  is  sufficient  in  law,  it  shall 
make  such  order  as  the  equity  and  justice  of  the  case  demands; 
and  in  such  case  the  tax-payer  shall  be  allowed  his  costs,  includ- 
ing a  reasonable  compensation  to  his  attorney.  (66  0.  L.,  175, 
Sec.  161.)" 

On  April  29,  1902,  after  the  original  action  was  begun  and 
before  the  judgment  was  entered  in  the  superior  court  this  latter 
section  was  amended,  the  amendment  providing  in  effect  that 
before  compensation  may  be  allowed  to  the  attorney  for  the  tax- 
payer judgment  must  be  finally  ordered  in  favor  of  such  tax- 
payer. The  judgment  in  the  superior  court  was  in  favor  of  the 
plaintiff,  but  upon  a  proceeding  in  error  this  judgment  was  re- 
versed by  the  Supreme  Court. 

Upon  an  examination  of  the  pleadings  and  record  in  the  case, 
and  owing  to  the  fact  that  Mr.  Horstman  as  tax-payer  won  the 
case  in  the  superior  court,  we  are  satisfied  that  he  is  entitled, 
under  Section  1779,  R.  S.,  to  be  allowed  all  his  costs  in  this  ease 
including  a  reasonable  compensation  to  himself  as  attorney  in  the 
superior  court.  The  proceeding  in  error  not  having  been  begun 
in  the  Supreme  Court  until  after  the  amendment  he  would  not 
be  entitled  to  any  compensation  for  his  legal  services  in  said 
court,  the  decision  in  that  court  having  been  against  him.  As  a 
part  of  his  compensation  to  be  allowed  for  his  services  in  the 
superior  court  he  is  entitled  to  receive  any  money  expended  by 
him  for  printing  briefs. 
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The  superior  court  erred  in  overruling  the  motion  of  plaintiff 
in  error  for  an  allowance  against  the  city  for  his  costs  and  com- 
pensation to  the  extent  above  stated,  and  the  judgment  will  be 
reversed  and  the  case  remanded  to  that  court  with  instructions 
that  it  proceed  to  determine  and  adjudge  what  would  be  a  rea- 
sonable compensation  for  plaintiff  in  error  for  his  services  as 
attorney  in  said  cause  in  that  court,  said  amount,  together  with 
all  costs  in  the  superior  court  and  Supreme  Court  including  the 
costs  of  this  proceeding  in  error,  to  be  taxed  against  and  paid 
by  the  city  of  Cincinnati. 


PROCKDUR£  WHERE  E(^ITABUD  RELIEF  IS  REQUIRED  IN 

ACTION  BEFORE  MAGISTRATE. 

Circuit  Court  of  Cuyahoga  County. 
Maby  Basti#*ell  v.  The  Bailey  CoMPAjnr. 

Decided,  November  14,  1910. 

Jtutice  of  the  Peace — Equitable  Defense — Action  for  Reformation  and 
Injunction, 

Where  a  defendant  In  an  action  before  a  justice  of  the  peace  requires 
equitable  relief,  such  as  the  reformation  of  a  written  instru- 
ment, which  relief  the  justice  can  not  grant,  his  proper  course  is  to 
bring  his  action  In  the  court  of  common  pleas  for  reformation  of 
the  instrument  and  pray  for  an  injunction  to  restrain  the  prose- 
cution of  the  justice  action  until  his  rights  to  such  relief  are  ad- 
judicated. 

W.  J.  WUson  and  D.  B,  Carpenter,  for  plaintiff. 
Feniger  &  Kastriner,  contra. 

Henry,  J. ;  Winch,  J.,  and  Marvin,  J.,  concur. 

This  case  was  originally  brought  before  a  justice  of  the  peace, 
being  a  replevin  suit  begun  by  the  Bailey  Company  for  the 
recovery  of  a  piano.  The  transaction  out  of  which  the  litigation 
grew  was  an  exchange  of  pianos,  whereby  a  balance  of  $245 
was  left  owing  the  Bailey  Company  by  Mrs.  Bastifell.    Upon 
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the  trial  in  the  justice  court  it  appeared  the  facts  were  these: 
About  the  time  the  exchange  was  effected,  the  Bailey  Company 
gave  a  certificate,  by  the  terms  of  which  it  undertook  and  agreed 
then  and  there  that  any  installments  of  the  purchase  price  due 
it  for  the  piano  which  it  had  given  in  exchange  to  Mrs.  Basti- 
fell would,  in  case  of  her  death,  be  canceled,  so  that  the  piano 
would  become  the  unencumbered  property  of  her  personal 
representatives. 

The  defendant  contended  that  the  real  agreement  with  the 
Bailey  Company  was  that  the  obligation  should  be  canceled  in  case 
of  the  death,  not  of  Mrs.  Bastifell,  who  purchased  the  piano,  but 
of  her  husband,  out  of  whose  earnings  the  installments  were  to 
be  paid.  It  is  evident  that  the  certificate  was  signed  and 
delivered  subsequently  to  the  consummation  of  the  exchange, 
though  the  agreement,  whatever  its  terms,  was  made  at  the  time. 

The  case,  as  before  stated,  was  originally  brought  before  a 
justice  of  the  peace,  who  when  confronted  with  the  certificate, 
ruled  against  the  defendant's  contention  because,  as  he  said,  it 
varied  the  terms  of  the  written  agreement.  No  exception  was 
then  reserved,  nor  was  any  proper  offer  made  to  prove  the  al- 
leged oral  agreement  made  between  the  parties  at  the  time  of  the 
exchange  of  pianos ;  and  though  it  may  well  be  true,  if  we  under- 
stand the  situation,  that  the  evidence  was  admissible,  still  the 
error  is  not  properly  presented  in  the  record  before  us. 

But,  it  is  urged  further  on  behalf  of  Mrs.  Bastifell,  if  the 
justice  was  right  in  ruling  out  this  evidence,  the  defendant's 
contention  that  the  certificate  or  agreement  should  be  reformed 
and  construed  in  accordance  with  the  actual  meaning  and  intent 
of  the  parties,  presented  an  equitable  defense  which  made  it  the 
duty  of  the  justice  to  dismiss  the  case  and  permit  it  to  be  brought 
in  a  forum  which  could  adjudicate  equitable  issues. 

We  do  not  understand  that  this  is  the  proper  practice. 

If  a  reformation  of  the  certificate  were  required  to  enable  the 
defendant  to  make  his  proper  defense,  he  must  bring  his  action 
to  reform  it  in  the  only  forum  which  has  cognizance  of  that  mat- 
ter, to-wit,  the  court  of  common  pleas.  There,  pending  the  ac- 
tion, an  order  temporarily  restraining  the  prosecution  of  the 
replevin  suit  could  be  had.     Manifestly,  as  pointed  out  at  the 


CIRCUIT  COURT  REPORTS— NEW  SERIES.        289 


1913.]  Cuyahoga  County. 


hearing,  if  the  justice  had  dismissed  the  action,  it  being  for 
property  valued  at  less  than  $100,  we  will  say,  and  a  new  action 
had  been  brought  in  the  court  of  common  pleas,  the  petition  in 
replevin  would  there  have  been  demurrable  because  it  was  below 
the  jurisdiction  of  the  conrt  of  common  pleas,  and  the  plaintiff, 
having  been  thrown  out  of  the  justice  court,  would  then  be 
thrown  out  of  the  court  of  common  pleas,  as  well. 

We  see  no  error  in  the  record  before  us  and  the  judgment  is 
afBrmed. 


VAUMTY  OF  THE  MILK  BOTTLE  ACT. 

Circuit  Court  of  Cuyahoga  County. 

State  op  Ohio  v.  Wiluam  H.  Doyle. 

Decided,  November  28,  1910. 

Constitutional    Law — Refilling    Milk    Bottles. 

The  act  of  May  9.  1908  (99  O.  L.,  454),  to  regulate  the  filling  and  re- 
filling of  milk  bottles  and  glass  jars,  is  constitutional. 

Myers  &  Chreen  and  J.  A,  Cline,  for  plaintiff  in  error. 
Seidman  &  Seidman,  contra. 

Henry,  J. ;  Winch,  J.,  and  Marvin,  J.,  concur. 

The  defendant  in  error  was  convicted  before  a  police  justice  of 
Cleveland  Heights  Village  of  having  violated  Section  1  of  an  act 
to  regulate  the  filling  and  refilling  of  milk  bottles  in  glass  jars 
(99  Ohio  Laws,  454).     Said  act  is  as  follows: 

**  Section  1.  It  shall  be  unlawful  to  fill  or  refill,  with  milk, 
cream  or  other  milk  product,  any  glass  jar  or  bottle  having 
the  name  of  any  person,  firm  or  corporation  blown  therein,  with 
intent  to  sell  or  vend  such  milk,  cream  or  other  milk  product, 
provided,  that  the  provisions  of  this  section  shall  not  extend  to 
the  person,  firm  or  corporation  whose  name  is  blown  in  such 
glass  jar  or  bottle,  or  a  duly  authorized  agent  or  employe  thereof. 

'*  Section  2.  It  shall  be  unlawful  to  fill  or  refill,  with  milk, 
cream  or  other  milk  product,  any  glass  jar  or  bottle,  with  intent 
to  sell  or  vend  such  milk,  cream  or  other  milk  product,  unless 
such  glass  jar  or  bottle  be  first  throughly  cleansed  and  sterilized. 


I 
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**  Section  3.  Any  person  or  persons  guilty  of  violating  the 
provisions  of  the  preceding  sections  of  this  act,  shall  be  fined  not 
more  than  one  hundred  dollars." 

Upon  petition  in  error  the  court  of  common  pleas  reversed  the 
judgment  of  conviction  and  discharged  the  plaintiff  in  error, 
upon  the  ground  that  said  act  is  unconstitutional  and  void. 
This  ruling  was  evidently  based  upon  State  of  Ohio  v.  Schmuckf 
77  Ohio  St.,  438,  in  which  it  was  held : 

' '  Sections  4364-42,  4364-43,  4364-44  and  4364-45,  Revised  Stat- 
utes, making  it  a  crime  to  have  in  possession  for  use  or  sale  cer- 
tain bottles  or  other  vessels  without  the  written  consent  of  the 
owner,  and  providing  for  search  warrant  to  seize  and  restore 
such  property  to  the  owner,  are  invalid,  being  in  conflict  with 
Sections  1,  14  and  19  of  Article  I  of  the  Constitution  of  Ohio." 

It  will  be  noted,  however,  that  the  court  in  its  opinion  by 
Price,  J.,  observes  at  page  454: 

*'It  is  manifest  that  the  general  public  has  not  been  offended 
by  the  commission  of  the  act  alleged  in  the  indictment,  nor  does 
the  statute  in  question  make  criminal  any  act  in  which  the 
general  public  is  concerned." 

In  the  case  at  bar  it  is  contended  that  Sections  2  and  3  of  the 
act  above  quoted  are  obnoxious  to  any  constitutional  limitation. 
But  Section  1,  it  was  successfully  urged  below,  is  unconstitutional 
for  the  same  reasons  that  were  assigned  to  State  v.  SchmU'Ck. 

It  will  be  observed  that  the  act  now  under  consideration  does 
not  require  that  milk  shall  be  sold  only  in  glass  jars  and  bottles 
having  the  name  of  the  vendor  blown  therein.  The  requirement 
made  by  the  Legislature  is  rather  that  such  receptacles  so  marked 
shall  not  be  used  for  the  vending  of  milk  by  anyone  else.  The 
act  does  not  prohibit  the  use  of  bottles  with  other  peoples' 
names  blown  therein  for  purposes  other  than  the  vending  of  milk. 
The  sole  object  of  the  Legislature  seems  to  be  that  no  milk 
dealer  shall  be  permitted  to  use  a  glass  receptacle  bearing  the 
name  of  any  person,  firm  or  corporation,  other  than  the  vendor, 
or  his  principal,  to  the  end  that  the  public  may  not  be  misled 
or  deceived  into  the  belief  that  this  important  food  product 
extremely  liable,  as  it  is,  to  be  tainted  with  germs  of  disease,  is 
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being  marketed  by  a  known  and  responsible  dealer,  when  the 
contrary  is  the  fact. 

If  purchasers  of  milk  choose  to  patronize  anonymous  dealers, 
they  are,  so  far  as  this  act  is  concerned,  at  liberty  to  do  so; 
but  if  they  desire  to  patronize  only  ones  of  established  reputa- 
tion, the  Legislature  has  provided  against  such  precaution  being 
defeated  by  deceit  and  misrepresentation  in  the  use  of  bottles 
bearing  the  name  of  another  than  the  actual  vendor. 

This,  we  think,  is  an  entirely  proper  use  of  the  police  power 
of  the  state  to  promote  the  public  health  and  safety,  and  in  this 
respect  the  case  is  to  be  sharply  distinguished  from  State  v. 
Schmuck,  supra. 

Even  if  we  were  in  doubt  in  regard  to  the  correctness  of  our 
view,  as  above  stated,  we  are  still  mindful  of  the  salutary  rule 
which  requires,  where  the  constitutionality  of  any  statute  is  in 
question,  that  courts  are  not  to  declare  statutes  unconstitutional 
unless  they  are  palpably  irreconcilable  with  the  fundamental 
law.  We  are  bound  to  resolve  our  doubts,  if  we  have  any  in 
this  regard,  in  favor  of  the  validity  of  the  act,  upon  which  this 
prosecution  is  based. 

The  judgment  of  the  court  of  common  pleas  is  therefore  re- 
versed and  that  of  the  police  justice  is  aflBrmed. 
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VALIDITY  OF  TITLE  TO  PROPERTY  SOLD  BY  ORDER  OF  THE 

PROBATE  COURT. 

Circuit  Court  of  Cuyahoga  County. 

Ruth  C.  Robinson  v.  S.  D.  Dunn. 

Decided,  December  19,  1910. 

Probate  Court — Jurisdiction — Records  Import  Absolute  Verity— Col- 
lateral Proceedings — Service. 

The  probate  courts  of  this  state  are  courts  of  record,  competent  to  de- 
cide on  their  own  jurisdiction  and  exercise  it  to  final  judgment. 
Such  court's  records  import  absolute  verity,  and  no  party  to  any 
proper  proceeding  therein  can  in  any  collateral  pocceeding,  by  im- 
peaching the  truth  of  its  findings,  challenge  its  jurisdiction  to 
adjudge  that  he  was  duly  served  with  proper  notice  and  to 
award  relief  accordingly. 

F.  &  J.  Rudin  and  H,  C,  Mason,  for  plaintiff  in  error. 
Estep  &  Oott,  contra. 

Henry,  J.;  Winch,  J.,  and  ^Marvin,  J.,  concur. 

The  parties  to  this  proceeding  in  error  stand  as  they  stood 
below.  There  the  action  was  brought  to  establish  plaintiff's 
title  to  an  undivided  one-third  interest  in  certain  Cleveland 
residence  property  and  to  compel  defendant  to  account  for  the 
rents  and  profits  thereof.  The  sole  question  here  challenges 
the  validity  of  certain  probate  court  proceedings  whereby  plaint- 
iff in  error's  title  is  claimed  to  have  been  divested  through  a  stat- 
utory sale  made  without  notice  to  her,  while  she  was  an  infant 
and  a  resident  of  British  America. 

The  probate  court  record  and  files  in  that  proceeding  were 
received  in  evidence  in  this  case,  and  the  only  evidence  now 
discoverable  of  the  kind  of  notice,  if  any,  which  was  given  to  the 
plaintiff  in  error,  of  the  pendency  of  said  proceeding  in  the  pro- 
bate court,  is  the  aflSdavit  of  an  attorney  that  he  **sent"  her  a 
letter,  which  he  quotes  in  full.  But  the  probate  court  journal 
shows  that  '  *  the  court  being  fully  advised  in  the  premises,  finds 
that  all  parties  defendant  have  had  due  notice  of  this  action  and 
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of  the  substance  and  object  of  the  petition,  or  have  waived 
notice  and  voluntarily  entered  their  appearance  in  the  case." 
For  aught  we  know,  the  court  may  have  had  abundant  evidence 
of  service  of  notice  on  the  plaintiff  in  error  besides  the  said 
affidavit.  The  probate  courts  of  this  state  are  courts  of  record 
competent  to  decide  on  their  own  jurisdiction  and  exercise  it  to 
final  judgment.  Such  a  court's  records  import  absolute  verity; 
and  no  party  to  any  proper  proceeding  therein  can  in  a  collateral 
proceeding  by  impeaching  the  truth  of  its  findings,  challenge 
its  jurisdiction  to  adjudge  that  he  was  duly  served  with  proper 
notice  and  to  award  relief  accordingly.  Railroad  Company  v. 
Belle  Center  Village,  48  Ohio  St.,  273. 
The  judgment  is  affirmed. 


ALLEGED  LIBEL  OF  A  COURT  STENOGRAPHER. 

Circuit  Court  of  Cuyahoga  County* 
Harriet  Hunt  v.  The  Meridian  Printing  Company.* 

Decided,  December  19,  1910. 

Libel — No  Special  Damages — Libel  per  ae  for  Court — Classes  of  Libels 
per  se — Imputation  of  Petition — Destruction  of  Property — Libel 
on  Stenographer  in  her  Occupation. 

1.  Where  in  an  action  for  libel,  no  special  damages  are  alleged,  the 

article  complained  of  is  either  a  libel  per  se,  or  it  is  not  a  libel  at 
all,  and  this  is  a  question  for  the  court. 

2.  Libels  per  se  are  of  three  classes:  (1)  imputing  an  indictable  offense, 

involving  moral  turpitude  or  infamous  punishinent;  (2)  impu- 
ting a  contagious  or  offensive  disease  or  condition,  tending  to 
ostracize;    (3)   tending  to  injure  one  in  one's  occupation. 

3.  If  a  publication  does  not  warrant  the  imputation  of  criminality, 

placed  upon  it  by  the  petition,  it  is  not  libelous. 

4.  The  petulant  destruction  of  another's  property  of  trifling  worth  is 

not  a  crime  involving  infamous  turpitude  or  punishment. 

5.  It  is  the  duty  of  a  stenographer  to  take  proper  care  of  and  not  to 

destroy  valuable  records  and  papers  committed  to  her  custody  in 


^Affirmed  without  opinion.  Meridian  Printing  Co.  v.  Hunt,  87  Ohio 
State,  622. 
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the  course  of  her  employment  as  such.  To  impute  a  contrary 
course  of  conduct  to  her  tends  to  injure  her  in  her  occupation,  and 
is  libelous  per  se, 

Charles  F.  Morgan,  for  plaintiff  in  error. 
Oage,  Wilbur  &  WUliams,  contra. 

Henry,  J.;  Winch,  J.,  and  Marvin,  J.,  concur. 
The  parties  stand  as  they  stood  below.     The  action  was  libel 
there.    The  newspaper  article  complained  of  is  as  follows : 

**  Strike  Against  Order  to  Leave. 

**  Court  Stenographers  Refuse  to  Accept  Discharge. 

**  Twelve  judges  of  the  common  pleas  court  do  not  know  that 
they  have  another  strike  on  their  hands.  The  strikers,  two  in 
number,  neglected  to  inform  them  of  their  stand.  Couriers  went 
back  and  forth  exchanging  news  of  the  trouble  Friday. 

**  'We  do  not  know  that  we  have  been  discharged  by  the 
judges,'  said  Miss  Harriet  Hunt,  court  stenographer,  under  the 
title  of  court  constable  (until  last  Wednesday).  Miss  Margaret 
Kane  nodded  her  approval  of  the  declaration. 

**  *We  have  no  official  stenographers  or  constables,'  echo  all 
the  judges.  *The  two  we  had  were  discharged  Wednesday. 
Their  pay  stopped  at  once.     That  goes.' 

''But  the  constables  have  not  gone.  They  were  discharged 
because  they  went  on  strike — refused  to  take  the  testimony  in 
the  Holden  murder  case.  Now  they  have  declared  another 
strike.     They  refused  to  be  discharged  through  the  newspapers. 

"But  the  latest  strike  is  not  a  walkout.  To  the  contrary,  as 
the  stenogs  are  still  holding  forth  in  the  official  constables' 
office  on  the  third  floor  of  the  old  court  house. 

"Word  came  to  one  of  the  judges  Thursday  that  the  ex- 
officials  were  occupying  themselves,  destroying  papers  and  rec- 
ords in  their  possession.  'Those  papers  are  county  property 
and  must  be  accounted  for'  said  that  particular  judge.  No 
names  are  to  be  mentioned. 

mail 


'Journal  clerk  Burke  was  instructed  at  noon  Thursday  to 
il  the  strikers  a  copy  of  the  journal  entry  made  in  their  case." 


The  innuendo,  among  other  things,  charge  that  the  next  to  the 
last  paragraph  falsely  and  maliciously  attributes  to  plaintiff 
the  commission  of  "the  crime  of  malicious  destruction  of  property 
not  her  own;"  and  the  petition  further  alleges  that: 
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**Said  entire  article,  as  a  wh^le,  and  each  part  thereof,  sepa- 
rately as  above  set  forth,  is  a  false,  malicious  and  brutual  libel 
upon  plaintiJff  and  published  of  her,  both  individually  as  a  lady, 
and  in  her  business  of  stenographer." 

The  petition  does  not,  however,  lay  any  special  damages,  but 
prays  generally  for  "judgment  for  damages  against  defendant 
in  the  sum  of  $25,000."  The  article  is  therefore  a  libel  per  se, 
or  it  is  not  a  libel  at  all ;  and  this  is  a  question  for  the  court. 
Mark  v.  Brundage  et  at,  68  Ohio  St.,  89. 

The  court  below  sustained  a  general  demurrer  to  the  petition 
and  rendered  final  judgment  for  the  defendant.  The  plaintiff 
seeks  here  to  reverse  this  judgment. 

Libels  per  se  embrace  words  of  but  three  classes,  (1)  Imputing 
an  indictable  offense,  involving  moral  turpitude  or  infamous 
punishment;* (2)  Imputing  a  contagious  or  offensive  disease,  or 
condition  tending  to  ostracize;  or  (3)  Tending  to  injure  one  in 
one's  occupation. 

The  first  and  last  of  these  are  in  question  here.  As  to  the 
first: 

**By  this  rule  the  infamy  of  the  offense  or  of  the  punishment 
constitutes  the  test  whether  the  words  are  actionable,  when  an 
indictable  offense  is  charged  upon  the  plaintiff.  •  •  •  The 
nature  and  turpitude  of  the  offense  charged  are  the  criteria 
by  which  to  decide  whether  the  injury  is  such  as  to  be  the  founda- 
tion of  an  action.  A  charge  of  assault  and  battery — of  fighting 
at  fisticuffs — of  refusing  to  aid  an  officer  to  arrest  criminals,  re- 
sisting an  officer  in  the  execution  of  process,  keeping  a  ferry  or 
tavern  without  license,  and  others  of  the  like  class,  though  sub- 
ject to  indictment  and  punishment,  and  of  themselves  reprehen- 
sible, as  violations  of  positive  law,  do  not  imply  that  degree  of 
moral  depravity  which  will  sustain  an  action  of  slander  for  words 
spoken  imputing  such  offense."  Dial  v.  Holier,  6  Ohio  St., 
228,  241-2. 

Words  libelous  per  se,  as  imputing  criminalty  to  anyone  **mu8t 
first,  be  such  as  charge  him  with  an  indictable  offense;  and, 
second,  the  offense  charged  must  involve  a  high  degree  of  moral 
turnpitude,  or  subject  the  offender  to  infamous  punishment." 
Hollingsworth  v.  Shaw^  19  Ohio  St.,  430  and  433. 
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The  crime  of  malicious  destruction  of  property  and  its  punish- 
ment are  defined  as  follows  by  Section  6863,  Revised  Statutes 
(General  Code,  12477)  : 


*' Whoever  maliciously  destroys  or  injures  property  not  his 
own,  if  the  value  of  the  property  destroyed,  or  the  injury  done 
is  one  hundred  dollars  or  more,  shall  be  imprisoned  in  the  peni- 
tentiary not  less  than  one  year  nor  more  than  seven  years,  or, 
if  the  value  is  less  than  that  sum,  shall  be  fined  not  more  than 
five  hundred  dollars  or  imprisoned  not  more  than  thirty  days, 
or  both." 

The  crime  of  maliciously  destroying  public  records  or  papers, 
and  its  punishment,  are  defined  by  Section  7095,  Revised  Statutes 
(General  Code,  13088) : 

**  Whoever  maliciously  alters,  defaces,  mutilates,  destroys  ab- 
stracts or  conceals  the  whole  or  part  of  a  record,  authorized  to 
be  made  by  law,  of  or  pertaining  to  a  court,  justice  of  the  peace 
or  a  state,  county,  township  or  municipal  office  or  officer,  or 
other  public  record  authorized  by  law  or  a  paper  or  writing  duly 
filed  with,  in  or  by  such  court,  office  or  officer,  shall  be  fined  not 
more  than  three  hundred  dollars  or  imprisoned  not  more  than 
three  months,  or  both." 

The  petition,  by  its  innuendo,  clearly  founds  the  imputation  of 
criminality  upon  the  first  of  these  two  offenses,  whereas  the  pub- 
lication as  clearly  imputes  the  second,  if  it  imputes  either.  Now, 
the  innuendo  may  elucidate,  construe  and  apply  (and  hence,  of 
course,  restrict),  but  it  can  not  enlarge,  the  meaning  of  a  libel 
(State  V.  Smily,  57  Ohio  St.,  34,  35).  If,  then,  the  publication 
does  not  warrant  such  construction  as  the  petition  seeks  to  put 
upon  it,  viz.,  an  imputation  of  **the  crime  of  malicious  destruc- 
tion of  property  not  her  own,"  made  punishable  by  Section 
6863,  Revised  Statutes  (General  Code,  12477),  it  follows  that  the 
publication  is  not  libelous  for  imputing  criminality.  The  facts 
alleged  in  the  petition  for  it  shows  that  the  publication  did  not 
impute  to  plaintiff  the  crime  which  the  pleader  alleges  and 
relies  on  (Hamm  v.  Wicklinej  26  Ohio  St.,  83).  Moreover,  it 
fails  to  allege  whether  the  publication  imputed  to  plaintiff  the 
destruction  of  property  worth  more  or  property  worth  less  than 
one  hundred  dollars.     These  indeed  are  kindred  offenses;  but 
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the  punishment  of  imprisonment  in  the  penitentiary  is  neces- 
sarily visited  upon  anyone  guilty  of  the  one,  whereas  only  a 
fine  and  thirty  days'  imprisonment  in  jail  is  the  maximum 
penalty  for  the  latter  offense.  Infamy  and  turpitude  are  very 
differently  related  to  the  two  cases  respectively,  and  it  can  hardly 
be  claimed  that  the  petulant  destruction  of  another's  property 
of  trifling  worth  is  a  crime  involving  infamous  turpitude  or 
punishment. 

If  the  charge  of  criminality  relied  on  by  the  pleader  were,  as 
it  should  manifestly  have  been,  the  violation  of  Section  7095, 
Revised  Statutes  (General  Code,  13088),  prohibiting  the  malic- 
ious destruction  of  public  records  or  papers,  the  maximum 
penalty  is  $300  fine  and  three  months'  imprisonment  in  jail.  No 
penitentiary  sentence  is  possible,  Section  6794,  Revised  Statutes 
(General  Code,  12370).  The  punishment  is  therefore  not  in- 
famous. The  offense  may  or  may  not  involve  great  moral  turpi- 
tude ;  but  there  is  nothing  whatever  in  the  libel  itself,  or  in  the 
allegations  of  the  petition,  to  indicate  that  the  records  and 
papers  said  to  have  been  destroyed  were  of  any  particular  im- 
portance, or  such  as,  if  necessary,  could  not  readily  be  dupli- 
cated; and  if  they  were  not,  their  destruction  surely  involved 
no  such  **high  degree  of  moral  turpitude"  as  the  law  of  libel 
contemplates. 

We  hold,  therefore,  that  this  alleged  libel  is  not  such  per  se 
so  far  as  imputing  criminality  is  concerned. 

It  is  otherwise,  however,  as  regards  the  claim  that  it  is  of  a 
nature  tending  to  injure  plaintiff  in  her  business  as  a  stenog- 
rapher. It  is  the  duty  of  a  stenographer  to  take  proper  care  of 
and  not  to  destroy  valuable  records  and  papers  committed  to  her 
custody  in  the  course  of  her  employment  as  such.  To  impute  a 
contrary  course  of  conduct  to  a  stenographer  certainly  tends  as 
such  to  injure  him,  or  her,  in  the  pursuit  of  that  occupation  as 
to  impute  drunkenness  to  a  clergyman.  The  injury  is  the  same 
in  kind  if  not  necessarily  so  in  degree  (Hayner  v.  Cotvden,  27 
Ohio  St.,  292) .  In  this,  and  in  this  only,  do  we  think  the  petition 
states  a  cause  of  action.  For  error  in  sustaining  the  demurrer 
to  the  petition,  the  judgment  is  reversed  and  the  cause  remanded. 
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PREJUDICE  FROM  DISMISSAL  OF  APPEAL. 

Circuit  Court  of  Cuyalioga  County. 

Charlotte  M.  Phillips  v.  The  Peovident  Life  &  Trust 

Company  et  al.  j 


Decided,  December  26,  1910. 

The  dismissal  of  an  appeal  by  the  appellant  will  be  set  aside  at  the 
direction  of  the  court.  If  it  appears  that  any  other  party  to  the  ap- 
pealed case  will  be  unreasonably  or  unfairly  prejudiced  by  such 
dismissal. 

John  J.  Sullivan,  for  plaintiff  in  error. 

A,  A,  Lamson  and  Stearns,  Chamberlain  &  Royan,  contra. 

BtENRY,  J. ;  Winch,  J.,  and  Marvin,  J.,  concur. 

A  motion  is  interposed  here  by  the  plaintiff  in  this  appeal  to 
vacate  the  order  of  dismissal  entered  upon  application  by  the 
plaintiff  at  a  former  day  in  the  present  term  of  court.  That 
order  was  made  without  notice  to  the  plaintiff,  appellee,  upon 
the  theory  that  the  defendant,  appellant,  had  the  absolute  right 
to  dismiss  his  appeal  at  will.  The  plaintiff  now  urges  that  great 
injustice  will  be  done  her  if  this  practice  is  allowed  to  prevail 
in  the  case  before  us.  The  action  was  originally  commenced  by 
her  in  the  court  of  common  pleas  to  recover  the  amount  of  a 
policy  of  insurance  upon  her  husband's  life,  issued  to  the  latter 
in  his  lifetime  by  the  defendant,  the  Provident  Life  &  Trust  Co. 
The  appellant  here  was  made  co-defendant,  because  the  plaintiff 
since  her  husband's  death  had  assigned  said  policy  to  the  Glen- 
ville  Bank,  of  which  the  appellant  is  the  trustee  in  insolvency. 
In  order  to  recover  from  the  insurer,  the  plaintiff  is  obliged, 
of  course,  to  have  her  assignment  set  aside.  This  she  seeks  to 
do  upon  the  ground  that  the  assignment  was  fraudulently  pro- 
cured. Upon  the  trial  below  she  failed  to  obtain  this  prere- 
quisite relief,  and  judgment  was  had  upon  the  policy  assigned, 
as  aforesaid,  by  her  to  the  Glenville  Bank,  in  favor  of  the  latter 
and  against  the  defendant,  the  Provident  Life  &  Trust  Com- 
pany. 
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For  some  reason  not  fully  explained,  the  trustee  of  the  Glen- 
ville  Bank  saw  fit  to  appeal  from  this  judgment  generally.  This 
he  did  under  the  statute,  without  having  to  file  any  appeal  bond. 
Upon  further  investigation  he  concluded  that  he  could  gain 
nothing  by  his  appeal  and  thereupon  he  dismissed  the  same  here 
in  open  court,  and  entry  was  made  accordingly.  Meanwhile, 
however,  the  time  within  which  the  plaintiff  might  have  ap- 
pealed has  elapsed.  She  apparently  relied  upon  the  appeal 
taken  by  the  defendant  trustee,  and  hence  took  no  steps  to  per- 
fect an  independent  appeal  on  her  part.  She  desires  a  review 
of  the  case  on  appeal  by  this  court,  but  if  the  appellant's  dis- 
missal of  his  appeal  is  allowed  to  stand,  she  is  left  without  rem- 
edy. 

We  have  re-examined  the  right  of  an  appellant  voluntarily 
to  dismiss  his  appeal.  The  subject  was  under  consideration  by 
this  court  in  the  case  of  Monjou  v.  Local  No.  106  Hotel  and 
Restaurant  Employes,  etc,  decided  December  16,  1907.  We 
there  said  in  the  opinion  by  Winch,  J. : 

**The  question  in  the  precise  form  we  have  it  here,  has  never 
been  passed  upon  in  the  reported  cases.  The  practice,  however, 
seems  to  have  the  sanction  of  the  Supreme  Court  in  the  case  of 
Irwin  V.  Lloyd,  65  0.  S.,  55. 

"However,  upon  the  claim  of  the  plaintiff  that  he  would  be 
greatly  prejudiced  by  a  dismissal  of  the  appeal  in  this  court, 
and  because  of  the  lack  of  authorities  upon  the  proposition  first 
considered,  we  have  examined  the  order  made  by  the  common 
pleas  court  and  are  prepared  to  say  that  if  the  defendants  are 
satisfied  with  it,  the  plaintiff  has  no  cause  to  complain.'' 

The  weight  of  authority  in  other  jurisdictions  seems  to  be  to 
the  effect  that  the  right  of  an  appellant  voluntarily  to  dismiss 
his  own  appeal  is  qualified,  in  that  the  right  can  be  exercised 
only  in  the  discretion  of  the  court,  and  this  discretion  is  directed 
in  its  exercise  to  the  determination  of  the  question  whether  or 
not  any  other  party  to  the  appeal  will  be  unreasonably  or  un- 
fairly prejudiced  by  such  dismissal. 

Inasmuch  as  the  practice  in  this  state  has  not  been  clearly 
settled  to  the  contrary  by  the  Supreme  Court,  we  shall  vacate 
the  order  of  dismissal  hitherto  entered  herein  because  of  the 
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manifest  prejudice  which  will  occur  to  Mrs.  Phillips  if  the 
appellant  trustee  is  permitted  to  abandon  his  appeal. 
Motion  granted  and  order  of  dismissal  vacated. 


EVIDENCE  RELATINC  TO  PROMISE  OF  MARRIAGE. 

Cfircuit  Court  of  Cuyahoga  County. 

Davu)  Carb  v.  Mary  DoviiOSKY. 

Decided,  December  27,  1910. 

Breach  of  Promise  of  Marriage — Evidence, 

In  a  suit  for  damages  for  breach  of  promise  of  marriage,  eyidence  may 
be  received  of  conversations  between  the  parties  after  the  marriage 
of  the  defendant  to  another;  of  his  admissions  to  a  third  party  of  the 
mutual  affection  of  the  parties,  and  of  declarations  of  the  plaintiff 
made  when  she  was  about  to  leave  her  employment  that  she  was 
leaving  so  as  to  prepare  to  get  married. 

Faran  &  PoweU,  for  plaintiff  in  error. 
Kerruish  cfe  Kerruish,  contra. 

HtBNBY,  J. ;  Winch,  J.,  and  Marvin,  J.,  concur. 

The  parties  stand  in  the  relation  opposite  to  that  in  which  they 
stood  below.  The  action  there  was  for  damages  for  breach  of 
promise  of  marriage,  and  the  plaintiff  below  recovered  a  verdict 
and  judgment. 

Error  is  assigned  upon  the  admission  of  evidence,  for  the  plaint- 
iff below,  of  conversations  between  the  parties  after  the  marriage 
of  the  defendant  below  to  another  woman;  of  his  admission  to 

* 

a  third  party  concerning  the  mutual  affection  of  the  parties ;  and 
of  the  declaration  of  the  plaintiff  below  to  a  third  party,  from 
whom  she  was  in  the  habit  of  buying  meats  for  the  restaurant 
where  she  was  employed,  that  she  was  about  to  leave  said  em- 
plo3nnent  and  get  married.  We  have  scrutinized  each  of  these 
assignments  separately  without  finding  error. 
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Th«  charge  is  excepted  to  for  what  the  court  said  about  im- 
plied contract  and  punitive  damages;  but  upon  examination  we 
discern  no  error  in  the  instructions  given  or  refused. 

The  judgment  is  affirmed. 


ErPORT  TO  RESTRICT  USE  OF  DRIVEWAY. 

Circuit  Court  of  Cuyahoga  County. 

May  R.  Remington  v.  The  Fire  Proof  Warehouse  Company 

BT   Ali.* 

Decided,  December  27,  1910. 

Easements — Character  of  Use  of  Driveway — Land  to  Which  Appurte- 
nant, 

1.  The  use  of  a  driveway  provided  for  in  a  deed  by  general  language 

can  not  be  restricted  to  residence  purposes,  as  distinguished  from 
commercial  purposes,  though  at  the  time  the  use  was  charged  upon 
the  land  all  the  premises  were  used  for  residence  purposes  only. 

2.  One  who  buys  land,  to  which  is  annexed  the  use  of  a  driveway  over 

another's  land,  will  not  be  enjoined  from  using  said  driveway  for 
access  to  his  own  land,  even  though  he  has  added  a  small  additional 
parcel  of  land  to  his  original  parcel,  which  additional  parcel  is  also 
in  some  small  degree  benefited  by  the  use  of  such  driveway. 

Remington  A  Locker  and  HUls  &  Van  Derveer^  for  plaintiff  in 
error. 

Henderson,  Quail  &  Siddall,  contra. 

Henry,  J. ;  Winch,  J.,  and  Marvin,  J.,  concur. 

The  plaintiff  in  this  appealed  action  seeks  to  enjoin  the  use 
of  her  premises  as  a  driveway  by  the  defendant,  the  Fire  Proof 
"Warehouse  Company.  Said  premises  were  conveyed  by  A.  G. 
Hutchinson  in  March,  1899,  to  the  plaintiff,  and  they  consist 
of  sixty-three  feet  a  little  northerly  of  Euclid  avenue  on  the  east 

^Affirmed  without  opinion.  Remington  v.  Fire  Proof  Warehouse  Co.,  87 
Ohio  State,  523. 
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side  of  115th  street  (formerly  Rosedale),  in  the  city  of  Cleve- 
land.    The  deed  of  conveyance  contained  the  following  clauses: 

'*  Subject  to  the  reservation  by  the  grantor  himself,  his  heirs 
and  assigns,  of  the  driveway  use  of  a  strip  of  land  10  feet  wide 
from  front  to  rear  off  the  southerly  side  of  said  premises  herein 
conveyed. 

'*Free  from  incumbrances,  except  the  right  of  driveway  here- 
tofore granted  by  deed  of  A.  6.  Hutchinson  to  R.  H.  Fetterman, 
dated  September  4,  1891,  and  recorded  in  Volume  501,  page  384, 
of  Cuyahoga  county  records." 

The  deed  to  Fetterman  contains  the  following  clauses : 

'*  Beginning  at  the  northwesterly  corner  of  land  in  said  lot, 
deeded  by  us  to  R.  H.  Fetterman  by  deed  in  Volume  462,  page 
593,  Cuyahoga  county  records;  thence  northerly  along  the  line 
of  our  land  to  the  south  line  of  a  ten  foot  wide  private  driveway 
about  48  feet  to  a  point  therein  intersected  by  a  line  continued 
northerly  from  the  northeasterly  corner  of  land  deeded  by  ua 
to  Fetterman  and  upon  the  same  course  as  his  easterly  line; 
thence  southerly  in  said  extended  line  to  the  northeast  comer 
of  land  deeded  by  us  to  Fetterman  about  16  and  8-12  feet; 
thence  westerly  to  the  place  of  beginning  about  48  feet;  also 
there  is  granted  herein  and  hereby  a  use  in  common  by  the  said 
grantees,  their  heirs  and  assigns,  with  the  grantors,  their  heirs 
and  assigns,  of  said  private  driveway  for  their  joint  use  and 
benefit  for  driving  to  and  from  said  above  described  land  over 
said  driveway  to  Rosedale  avenue  and  for  no  other  purpose. 
The  use  of  said  driveway  by  said  grantee  to  extend  no  more 
than  15  feet  easterly  from  the  westerly  line  of  land  above 
deeded." 

The  previous  deed  from  Hutchinson  to  Fetterman  mentioned 
in  the  foregoing  quotation  conveys  the  land  described  therein  as 
'*  being  a  part  of  the  parcel  of  land  deeded  by  Thomas  Wilson 
and  wife  to  A.  G.  Hutchinson,  July  15,  1889." 

The  deed  from  Wilson  to  Hutchinson  includes  the  major  part 
of  the  land  fronting  on  Euclid  avenue,  now  owned  by  the  de- 
fendant, the  Fire  Proof  Warehouse  Company.  PlaintiflP's  and 
defendants'  lands  fronting  respectively  on  115th  street  and 
Euclid  avenue  come  into  contact  with  each  other  at  right  angles 
in  the  rear,  and  the  driveway  on  plaintff's  premises,  the  use  of 
which  by  defendants  is  here  sought  to  be  enjoined,  is  thus 
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physically  appurtenant  to  defendants'  premises.  The  language 
of  the  deed  from  Hutchinson  to  plaintiff,  by  following  up  the 
chain  of  references  therein  noted,  creates  an  easement  appurte- 
nant to  the  lands  retained  by  the  grantor,  and  said  easement  is, 
by  appropriate  words,  expressly  made  a  hereditament,  reserved 
'*by  the  grantor  to  himself,  his  heirs  and  assigns." 

The  grounds  of  plaintiff's  claim  to  an  injunction  are  these: 

First.  That  at  the  time  she  acquired  her  premises,  subject  to 
her  grantor's  easement  therein  of  a  driveway  use,  115th  street 
was,  and  it  still  is,  an  exclusively  residence  locality,  as  was  also 
Euclid  avenue  in  the  vicinity  of  its  intersection  with  said 
street,  and  the  use  of  said  driveway  was  then  confined  in  fact, 
and  in  the  contemplation  of  the  parties  to  the  deed  of  convey- 
ance from  Hutchinson  to  plaintiff,  to  such  driveway  purposes  as 
are  ordinarily  incident  to  land  so  used;  whereas  the  defendant's 
use  of  the  driveway  is  for  commercial  purposes. 

Secondly.  It  is  claimed  that  the  defendant,  the  Fire  Proof 
Warehouse  Company,  is  now  using  the  said  driveway  not  only 
for  the  commercial  purposes  incident  to  the  altered  use  of  the 
premises  as  the  site  of  a  storage  warehouse,  but  that  said  ware- 
house occupies  ten  feet  more  land  on  Euclid  avenue  than  Hutch- 
inson owned  at  the  time  said  easement  was  reserved  by  him,  so 
that  plaintiff's  premises  are  in  fact  being  subjected  to  an  ad- 
ditional servitude  in  connection  with  the  use  of  land  to  which  the 
driveway  use  was  never  intended  to  be  appurtenant. 

Upon  the  first  point  we  are  of  opinion  that  the  language  of 
plaintiff's  deed  concerning  the  easement  in  controversy,  is  not 
ambiguous  and  does  not  admit  of  the  introduction  of  oral  evi- 
dence to  explain  or  qualify  it.  The  driveway  use  indicated  by 
the  language  used  is  general  and  not  qualified. 

On  the  second  point  we  hold  that  although  the  easement  in 
question  is  not  appurtenant  to  the  easterly  ten  feet  of  the  Fire 
Proof  Warehouse  Company's  property,  the  additional  burden 
from  this  cause  is  relatively  so  trifling  as  not  to  warrant  the 
injunction  which  plaintiff  prays.  In  so  far  as  the  use  of  the 
driveway  appurtenant  to  said  ten  feet  is  concerned,  no  sub- 
stantial use  is  shown  by  the  evidence.  If  the  defendant  should 
enlarge  its  warehouse  so  as  to  include  other  land,  a  different  case 
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would  undoubtedly  be  presented.  As  the  matter  now  stands, 
the  plaintiff's  petition  will  be  dismissed,  but  the  defendant  will 
be  charged  with  the  costs. 


.  RIGtfTS  OP  CROSS-PKTITiONING  DEFENDANT  ON  APPEAL. 

Circuit  Court  of  Cuyahoga  County. 

The  Cleveland  Tbust  Co.  v.  John  Habtness  Brown  et  al. 

Decided,  December  27,  1910. 

Appeal  of  Case  Dismissed  After  Demurrer  to  Petition  Sustaiihed — 
Cross-Petitioning  DefencUint  Brought  up  hy  Appeal, 

1.  In  a  proper  case  appeal  may  be  taken  from  a  Judgment  of  the 

common  pleas  court  sustaining  a  demurrer  to  a  petition  and  dis- 
missing the  same  upon  the  statement  of  the  plaintiff  that  he  does 
not  desire  to  plead  further. 

2.  The  dismissal  of  a  case  after  sustaining  a  demurrer  to  the  petition 

carries  with  it  the  dismissal  of  a  cross-petition  setting  up  a  tax 
lien  on  the  premises  involved  in  the  proceedings,  and  an  appeal 
thereafter  by  the  plaintiff  brings  up  the  whole  case,  including  the 
rights  of  the  cross-petitioning  defendant. 

Henderson,  Quail  <£'  Siddall,  for  plaintiff  in  error. 
Hidy,  Klein  (t  Harris  and  A.  B,  Bernstein,  contra. 

Henry,  J. ;  Winch,  J.,  and  Marvin,  J.,  concur. 

The  defendant  Brown  moves  here  for  the  dismissal  of  this 
appeal  upon  the  grounds  that  the  judgment  appealed  from  is 
not  a  final  order,  in  that  the  dismissal  of  the  petition  was 
voluntarily  submitted  to  by  the  plaintiff;  and  also  in  that  the 
issues  tendered  by  the  cross-petition  of  the  defendant,  C.  S. 
Horner,  trustee,  were  not  disposed  of,  although  a  final  determi- 
nation of  the  causo  re(iuired  their  adjudication. 

The  action  was  commenced  to  foreclose  a  contract  lien  asserted 
by  plaintiff  upon  real  estate  of  the  defendant  Brown.  The  order 
appealed  from  reads: 

**  October  27,  1910.  To  Court :  The  demurrer  of  the  defend- 
ant, John  Hartness  Brown,  to  the  petition,  having  heretofore 
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been  sustained  as  to  the  second  ground  thereof,  and  the  plaintiff 
not  desiring  to  amend  or  further  plead,  it  is  ordered  and  ad- 
judged that  said  petition  he,  and  the  same  is  hereby  dismissed, 
and  that  the  defendants,  John  Hartness  Brown  and  C.  D.  Horner, 
trustee,  recover  from  the  plaintiff  their  costs  of  this  suit.  Judg- 
ment is  rendered  against  the  plaintiff  for  its  costs  herein.  The 
amount  of  the  bond  for  appeal  is  fixed  at  $200. ' ' 

We  do  not  deem  it  necessary  to  re-examine  or  to  vindicate  the 
grounds  of  the  established  practice  of  the  circuit  courts  of  this 
state  to  recognize  the  appealability  of  actions  after  judgment 
rendered  upon  demurrer  to  the  petition  in  this  matter.  We 
have  frequently  sustained  it;  and  that,  too,  despite  the  sug- 
gestion that  this  practice  may  permit  the  bringing  of  a  cause 
into  this  court  for  trial  upon  the  facts,  where  such  trial  was 
shunned  below.  What  hazard,  if  any,  to  the  parties  may  result 
from  tacties  of  this  sort,  where  leave  to  amend  is  first  sought 
here,  after  demurrer  sustained  below,  is  another  question,  and 
one  which  haa  no  proper  bearing  upon  their  right  to  appeal. 

Upon  the  remaining  ground  of  the  motion,  it  is  true  that  such 
issues  as  were  tendered  by  the  cross-petition  of  Horner,  trustee, 
were  not  adjudicated.  He  alleges  **that  he  is  the  owner  and 
holder  of  a  certain  tax  certificate  No.  82,  given  by  the  Auditor  of 
Cuyahoga  County  for  the  taxes  and  penalty  for  the  year  1906, 
and  also  for  the  simple  tax  for  the  year  1907,  paid  on  said 
sub-lot  Xo.  31,  described  in  plaintiff's  petition;"  and  that  there 
is  due  him  thereon  $632.64,  with  interest  and  he  therefore  prays 
for  the  sale  of  said  property;  that  he  be  found  to  have  a  first 
lien  thereon,  and  that  he  be  paid  out  of  the  proceeds  of  such 
sale,  after  payment  of  costs,  the  amount  of  said  lien  as  aforesaid. 

We  think  this  cross-petition  does  not  state  an  independent 
cause  of  action.  Even  if  it  alleges  facts  sufficient  to  show  the 
lien  provided  for  by  Section  2880,  Revised  Statutes,  no  such 
independent  mode  of  enforcing  the  lien  of  a  purchaser  at  a 
delinquent  tax  sale  is  there  given,  as  Section  2910,  Revised  Stat- 
utes, gives  to  a  purchaser  at  a  sale  of  forefeited  lands;  nor  do 
we  know  of  any  precedent  for  the  maintenance  of  an  independ- 
ent action  to  foreclose  such  lien. 
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We  hold  that  the  judgment  appealed  from  is  a  final  order 
to  which  an  appeal  lies;  that  the  dismissal  of  the  petition  neces- 
sarily carried  with  it  the  cross-petition  also,  so  that  nothing 
remained  to  be  disposed  of  below;  and  that  the  appeal  brings 
up  the  entire  cause. 

The  motion  is  overruled. 


CALCULATION  OP  DIVIDEND  ON  CERTIFICATE  OP  DEPOSIT 

IN  INSOLVENT  BANK. 

Circuit  Court  of  Cuyahoga  County. 

The  Mutual  Bank  v.  The  Cleveland  Trust  Company,  As- 
signee ET  AL;  Two  Cases. 

Decided,  January  5,  1911. 

Insolvent  Estate — Dividend  on  Collateral  Deposited  with  Another. 

A  certificate  of  deposit  in  a  bank  which  afterwards  became  insolvent, 
was  deposited  with  another  bank  as  collateral  security  for  a  debt 
due  it;  upon  declaration  of  a  dividend  by  the  assignee  of  the  In- 
solvent bank.  Heid:  That  it  should  be  computed  upon  the  full 
amount  of  said  certificate  of  deposit,  notwithstanding  that  mean- 
while the  debt  to  which  it  had  been  pledged  as  collateral  had  been 
reduced,  but  not  below  the  amount  of  such  dividend. 

Stearns,  Chamherlmn  &  Roy  an,  for  plaintiff. 
Blandin,  Rice  &  Ginn,  contra. 

Henby,  J. ;  Winch,  J.,  and  Marvin,  J.,  concur. 

This  action  was  brought  by  the  Mutual  Bank,  a  corporation 
organized  under  the  laws  of  the  state  of  Illinois,  against  the 
Cleveland  Trust  Company,  as  assignee  in  insolvency  of  the 
Euclid  Avenue  Trust  Company,  to  require  the  allowance  by  said 
assignee  of  plaintiff's  claim  against  the  insolvent's  estate. 

The  Assets  Realization  Company  was  subsequently  given  leave 
to  become  a  party  defendant,  while  this  case  was  pending  in  the 
court  of  common  pleas,  and  shows  by  its  answer  that  it  has, 
with  the  approval  of  the  insolvency  court,  purchased  all  the 
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assets  of  the  insolvent's  estate  for  a  sum  equivalent  to  fifty  per 
cent,  of  all  claims  that  are  or  may  be  allowed  in  the  settlement  of 
the  trust. 

The  grounds  of  defense  alleged  by  the  defendants  respectively, 
will  appear  in  the  further  statement  of  the  case. 
The  facts,  as  shown  in  evidence,  are  substantially  as  follows : 
Early  in  1908  the  Euclid  Avenue  Trust  Company  was  called 
upon  by  the  Cleveland  Clearing  House  Association  to  meet  cer- 
tain demands  imposed  by  said  association,  as  a  condition  of  its 
continuing  to  enjoy  the  privileges  of  the  clearing  house.  To 
enable  it  to  meet  these  demands,  R.  S.  Thomas,  the  treasurer  of 
the  Euclid  Avenue  Trust  Company,  while  in  New  York,  issued  to 
P.  J.  Keiran,  a  certificate  of  deposit,  in  words  and  figures  as 
follows : 

'*  $50,000.00  Cleveland,  0.,  Feby.  21st,  1908. 

P.  J.  Keiran  has  deposited  with 
The  EucLro  Avenue  Trust  Company, 
fifty  thousand  dollars,  payable  December  1st  after  date,  in  cur- 
rent funds  to  the  order  of  himself,  on  the  return  of  this  certifi- 
cate properly  endorsed.     Interest  4%  per  annum. 

*' (Signed)    R.S.Thomas, 

**  Treasurer.'^ 

Said  certificate  of  deposit  is  endorsed  as  follows: 

*'P.  J.  Keiran." 

On  returning  to  Cleveland  the  treasurer  informed  his  asso- 
ciates in  the  trust  company  of  what  he  had  done,  and  minuted 
the  fact  of  issuance  of  the  certificate  in  the  trust  company's 
register  of  its  certificates  of  deposit  issued. 

In  co-operation  with  Mr.  Keiran,  the  treasurer  had  made  ar- 
rangements with  Mr.  Clifford  Ladd,  of  New  York,  by  which  the 
latter  had  agreed  to  accept  and  pay  a  draft  for  $50,000  upon 
himself,  in  exchange  for  this  certificate  of  deposit,  and  the  certifi- 
cate was  given  to  Keiran  to  be  delivered  to  Ladd  on  payment  of 
said  draft. 

The  arrangement  with  Ladd  having  fallen  through,  Keiran  told 
Thomas  that  he  could  obtain  the  $50,000  in  Chicago,  whither  he 
then  took  the  certificate  of  deposit,  requesting  Thomas  to  wait  his 
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return  in  New  York.  Returning  to  New  York,  Keiran  adviaed 
Thomas  that  he  had  negotiated  the  certificate  with  the  Mutual 
Bank  and  that  the  money  would  be  in  Cleveland  upon  his  ar- 
rival. Mr.  Thomas  thereupon  went  back  to  Cleveland  and  on 
the  morning  of  March  16th  received  a  letter  from  the  Mutual 
Bank  stating  that  the  certificate  of  deposit  had  been  offered  to 
it  as  security  for  a  loan,  and  requesting  advices  as  to  its  regu- 
larity. To  this  letter  Thomas  replied  on  the  same  day  assuring 
the  Mutual  Bank  that  the  certificate  would  be  paid  by  the  trust 
company  at  maturity.  Keiran  had  in  fact  negotiated  the  certifi- 
cate with  the  Mutual  Bank,  which  had  already  made  a  loan  or 
loans  on  the  security  thereof  and  of  other  collateral,  to  the 
Benedictine  Sisters,  of  Nauvoo,  Illinois,  and  the  proceeds  of  the 
loan,  by  reason  of  Keiran 's  breach  of  trust,  never  reached  the 
trust  company.  Except  that  the  statutes  of  Illinois  prohibit 
corporations  of  the  class  to  which  the  Mutual  Bank  belonged 
from  making  any  loans  in  excess  of  ten  per  cent,  of  their  paid-up 
capital,  the  limit,  thus  fixed,  being  in  the  ease  of  the  Mutual 
Bank,  $25,000,  the  loan  which  it  made  upon  this  certificate  was 
negotiated  in  the  regular  and  usual  course  of  business.  The 
loan  was  evidenced  by  three  notes,  executed  by  Keiran  and 
others,  who  furnished  the  collateral,  and  directed  the  amount 
of  the  loan  to  be  credited  to  the  Benedictine  Sisters.  Before  the 
fraud  was  discovered  the  amount  so  credited  had  all  been  drawn 
out  and  the  notes  renewed,  upon  the  assurance,  as  aforesaid, 
that  the  certificate  of  deposit  would  be  paid  at  maturity.  Since 
then  the  makers,  other  dhan  Keiran,  have  paid  $25,000  of  the 
loan,  leaving  an  equal  amount  unpaid;  as  security  for  the  pay- 
ment of  which  the  Mutual  Bank  still  holds  the  original  collateral, 
including  the  certificate  of  deposit  for  $50,000.  It  now  seeks 
to  have  the  certificate  of  deposit  allowed  at  its  face  by  the  as- 
signee of  the  Euclid  Avenue  Trust  Company.  If  this  is  done, 
it  will  receive  by  way  of  the  fifty  per  cent,  dividend  payable  to 
all  the  creditors  of  the  Euclid  Avenue  Trust  Company,  an 
amount  almost  exactly  equivalent  to  the  total  amount  of  the  re- 
maining debt  secured  by  said  certificate. 

The  defendants,  however,  insist  that  the  loan  having  been 
made  in  violation  of  the  Illinois  statute,  the  collateral  pledged 
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88  security  therefor  can  not  be  enforced,  in  view  especially  of 
the  fact  that  the  certificate  was  issued  wholly  without  consider- 
ation by  and  negotiated  in  fraud  of,  the  Euclid  Avenue  Trust 
Company ;  and  they  further  urge  that  even  if  the  claim  should 
be  allowed,  there  should  first  be  deducted  therefrom,  under 
authority  of  Bcmk  v.  Esterly,  69  Ohio  St.,  24,  the  amount  al- 
ready paid  upon  the  loan. 

Regarding  the  first  of  these  defenses,  it  must  be  observed  that 
the  Mutual  Bank  can  not  be  affected  by  Keiran's  fraud.  He 
was  authorized  by  the  Euclid  Avenue  Trust  Company  to  nego- 
tiate the  certificate,,  and  his  fraud  consisted  only  in  the  misap- 
plication of  the  proceeds.  The  circumstances  under  which  the 
loan  was  negotiated  are  not  such  as  to  charge  the  Mutual  Bank 
with  any  notice  of,  or  responsibility  for,  Keiran's  subsequent 
conduct.  If  the  loan  was  ultra  vires,  the  settled  law  in  this 
country  is  that  no  advantage  thereof  can  be  taken  by  the  debtor. 
Whatever  the  form  of  action  or  theory  of  recovery  in  different 
jurisdictions  may  be,  the  fact  remains  that  this  certificate  secures 
the  debt  and  is  likewise  enforceable.  Bank  v.  Mathews,  98  U.  S., 
621. 

Concerning  the  other  defense  founded  upon  the  rule  of  The 
State  Naiional  Bank  v.  Esterly,  supra,  and  upon  General  Code, 
Sections  11134  and  11141,  it  should  be  noted  that  the  construc- 
tion and  application  of  this  decision  apd  these  statutes  as  here 
invoked,  would  always  defeat  the  very  purpose  in  view  when  an 
ample  margin  of  security  has  been  exacted  for  a  loan  and  where, 
to  meet  an  unpaid  balance  thereof,  resort  to  the  security  is  had 
after  its  value  is  impaired  by  insolvency.  We  do  not  so  inter- 
pret the  statutes  in  question  nor  so  apply  the  Esterly  case. 

The  ^Uabus  of  that  decision  is  as  follows : 

**When  the  property  of  an  insolvent  debtor,  by  order  of  court, 
is  placed  in  the  hands  of  a  receiver  to  be  administered  upon  for 
the  payment  of  the  insolvent's  debts,  a  creditor  who  holds  col- 
laterals taken  as  security  for  his  claim,  and  upon  which  he  has 
realized  before  a  dividend  is  declared,  is  entitled  to  a  dividend 
on  only  so  much  of  his  debt  as  remains  after  deducting  the  pro- 
ceeds of  the  collaterals,  and  this  sum  may  be  ascertained  at  the 
time  the  dividend  is  declared,  although  the  claim  had  formerly 
been  proven  and  allowed  for  the  full  amount.'' 
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Here  it  is  not  a  residue  of  the  principal  debt  which  is  sought 
to  be  enforced  against  an  insolvent  debtor.  The  purpose  here 
is  rather  to  subject  to  the  payment  of  the  residue  of  the  principal 
debt  the  collateral  pledged  as  security  therefor.  No  reason  ap- 
pears why  the  stipulated  margin  of  security,  depreciated  as  it 
ijs,  should  now  be  wiped  out  because  a  part  of  the  original  debt 
has  been  paid.  The  plaintiff's  claim,  we  hold,  should  be  al- 
lowed at  its  face,  and  on  distribution  it  should  be  paid  in  the 
same  proportion  that  the  other  claims  are  paid,  not  exceeding 
the  debt  secured.  The  appeal  of  the  Assets  Realization  Com- 
pany will  be  consolidated  with  that  of  the  Cleveland  Trust  Com- 
pany and  judgment  rendered  as  in  the  court  below.  In  this 
form  of  action  the  judgment  can  not  ordinarily  embrace  other 
matters  than  the  allowance;  and  we  make  no  order  concerning 
interest  or  the  equities,  if  any,  arising  from  the  fact  that  other 
collateral  was  also  pledged  for  this  debt. 


VARIANCE  BETWEEN  JUDCBAENT  AND  ISSUES  RAISED. 

Circuit  Court  of  Cuyahoga  County. 

Mike  C.  Ancin  et  al  v.  John  Ksenick  et  al. 

« 
Decided,  February  ^14,  1911. 

Judgment  Not  Warranted  hy  Pleadings. 

A  judgment  not  in  accordance  with  the  allegations  of  the  pleadings, 
the  issues  therein  raised,  or  the  prayers  therein  contained,  will  be 
reversed  and  the  cause  remanded  for  a  new  trial. 

Eli  E,  Doster  and  lAndley  Fogg,  for  plaintiff  in  error. 
Pdlda  i&  Svaro,  contra. 

Winch,  J. ;   Henry.  J.,  and  IMarvin,  J.,  concur. 

The  parties  to  this  proceeding  in  error  stand  here  in  the  re- 
lation opposite  to  that  in  which  they  stood  below.  There  BLsenick 
and  wife  commenced  their  action  against  Ancin  and  others  to 
recover  damages  for  removal  of  lateral  support.    The  plaintiffs 
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alleged  that  they  own  part  of  sub-lot  65  in  William  Slade  Jr's, 
allotment  of  part  of  original  Brooklyn  township  lot  87,  front- 
ing on  West  Seventh  street,  in  the  city  of  Cleveland,  and  that 

the  defendants  own  a  contiguous  part  of  sub-lot  62  in  the  same 
allotment;   so   that   the   line   between   their   properties   is   the 

common  boundary  line  of  said  sub-lots. 

The  answer  and  cross-petition  admits  ''that  plaintiffs  and 
defendants  are  owners  of  certain  property  on  West  Seventh 
street,  Cleveland,  Ohio,  substantially  as  stated  in  petition  of 
plaintiffs,*'  and  allege  that  plaintiffs'  building  enroach  upon 
defendants'  property.  The  reply  denies  such  encroachment. 
The  court  below  found  for  the  plaintiffs  upon  both  issues,  award- 
ing them  damages  for  the  removal  of  lateral  support,  and  hold- 
ing that  their  buildings  do  not  encroach  upon  the  defendants' 
land. 

But  these  conclusions  are  obviously  predicated  and  depend- 
ent, in  part  at  least,  upon  the  court's  further  finding  **that  the 
northerly  boundary  of  plaintiffs'  premises,  as  fixed  by  occupa- 
tion for  the  statutory  period,"  is  not  coincident  with  the 
boundary  line  between  said  sub-lots,  and  falls  within  the  limits 
of  sub-lot  62,  to  which  the  defendants  seem  to  have  the  paper 
title.  This  finding  is  utterly  at  variance  with  the  allegations 
of  the  petition  and  the  admission  of  the  answer  to  the  effect 
that  the  common  boundary  line  of  the  two-sublots  is  also  the 
boundary  line  of  the  two  properties.  Nor  is  there  anything  in 
the  averments  or  the  prayer  of  the  pleading  of  either  party  to 
warrant  such  a  judgment.  It  is  quite  possible  that  the  evidence 
would  sustain  a  judgment  of  this  sort,  if  it  could  properly  be 
rendered  upon  the  issues  tendered  by  the  pleadings.  If  the 
plaintiff  claimed  such  ownership  by  adverse  possession  of  any 
land  in  lot  62,  he  should  have  alleged  the  facts  in  support  of 
his  claim  and  permit  issue  to  be  joined  thereon.  As  the  plead- 
ings stand  the  judgment  in  this  behalf  is  not  only  not  responsive 
to  any  issue  joined,  but  is  irreconcilably  repugnant  to  the  facts 
as  averred  in  the  pleadings.  The  judgment  thus  contrary  to 
law,  is  reversed,  and  the  parties  may,  if  they  so  please  join 
issue  on  this  matter  and  try  their  case  accordingly  in  the  court 
of  common  pleas  where  the  cause  is  remanded. 
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ACTION  FOR  CARE  OF  THE  HELPLESS  WIFE  OF  ONE 

MENTALLY  INCOMPETENT. 

Court  of  Appeals  for  Wayne  County. 

Perry  F.  Badger  and  Ira  Badger,  as  Administrators  with 

THE  Will  Annexed  op  Michael  Badger, 

Deceased,  v.  Maud  V.  Orr. 

Decided,   March,  1913. 

Limitation  of  Actions  Affainst  Administrators — Effect  of  the  Revoking 
of  the  Letters  Testamentary — Action  May  he  Maintained  hy  a 
Married  Woman  in  Her  Own  Name  for  Services  Rendered  in  Her 
Own  Household,  When — Liability  of  Estate  of  an  Insane  Husband 
for  Necessaries  for  His  Wife  ifot  Contracted  for  by  His  OuardUm-- 
Section  10753. 

1.  Where  the  appointment  of  an  administrator  is  revoked  by  the  pro- 

bate court,  but  on  appeal  the  administrator  is  restored  to  his 
office  and  duties,  the  period  during  which  he  was  suspended  from 
his  office  is  to  be  deducted  in  fixing  the  two  years  limitation  for 
the  bringing  of  an  action  against  him  as  such  administrator. 

2.  A  married  woman  living  with  her  husband  may  maintain  an  ac- 

tion in  her  own  name  for  services  in  giving  special  care  and 
attention  to  an  invalid  for  whose  board  and  lodging  in  their  home 
her  husband  has  already  received  compensation. 

3.  The  liability  of  a  husband  for  necessaries  or  care  furnished  to  his 

wife  is  not  affected  by  the  fact  that  he  is  insane  or  mentally  in- 
competent to  transact  business,  and  an  action  for  recovery  for 
services  or  necessaries  so  furnished  may  be  maintained  against 
the  administrator  of  such  husband  notwithstanding  the  indebted- 
ness was  incurred  during  the  lifetime  of  the  husband  and  was 
not  approved  by  his  guardian. 

Error  to  the  Court  of  Common  Pleas  of  Wayne  County,  Ohio. 

The  plaintiff's  cause  of  action  in  the  court  below  was  founded 
upon  a  promise  for  the  payment  for  services  rendered  by  the 
plaintiff  for  the  said  Keziah  Badger,  at  the  request  of  Michael 
Badger,  her  husbaind,  from  April,  1906,  until  January,  1909. 
The  claim  was  presented,  duly  verified,  to  the  administrators, 
March  14,  1911,  and  was  rejected  March  25th,  1911.  Suit  was 
commenced  in  the  court  of  common  pleas  June  21st,  1911. 
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On  September  1st,  1911,  the  defendants  filed  an  amended 
answer  setting  up  four  defenses.  For  a  first  defense  the  de- 
fendants admit  that  they  are  the  administrators  with  the  will 
annexed  of  Michael  Badger,  deceased,  but  they  do  not  allege 
when  they  were  appointed  such  administrators  nor  is  the  date 
of  their  appointment  alleged  in  the  petition.  In  this  defense 
it  is  alleged  that  the  claim  of  the  plaintiff  was  rejected  on  the 
25th  day  of  March,  1911.  It  does  not  appear  on  the  face  of 
the  answer  in  this  defense  that  the  claim  is  barred  either  by 
the  six  months  statute  or  by  tjie  two  years  statute,  the  limitations 
for  bringing  suits  against  the  administrators  of  an  estate  of 
two  years  after  their  appointment  and  giving  notice. 

In  the  second  defense  the  defendants  allege  that  more  than 
two  years  next  before  the  commencement  of  this  suit,  to-wit,  on 
the  fifth  day  of  March,  1909,  defendants  were,  by  the  probate 
court  of  said  county,  duly  appointed  and  qualified  as  admin- 
istrators with  the  will  annexed  of  said  Michael  Badger,  deceased, 
at  which  time  they  gave  bond  as  administrators,  and  after- 
wards, within  three  months  after  the  giving  of  said  bond,  they 
caused  notice  of  their  appointment  to  be  published  in  a  news- 
paper of  general  circulation  in  said  county  for  three  consecutive 
weeks.  It  is  further  alleged  in  said  second  defense  that  Michael 
Badger  died  January  10th,  1909,  and  that  the  plaintiff's  cause 
of  action,  if  it  ever  did  accrue,  accrued  prior  to  the  said  5th 
day  of  March,  1909. 

For  a  third  defense,  defendants  aver  that  during  the  period 
of  thirty-two  months  from  April,  1906,  to  January,  1909,  said 
Michael  Badger  was  incapable  of  transacting  any  business  on 
account  of  his  weak  mental  condition  and  during  said  time  was 
an  imbecile  and  did  not  have  mental  capacity  to  transact  any 
business  and  make  any  contracts,  that  during  the  time  from 
May,  1906,  to  the  time  of  his  decease  he  was  under  guardianship 
and  had  a  guardian  of  his  person  and  estate,  which  guardian 
was  duly  appointed  by  the  probate  court  of  said  county  and 
snch  guardian  transacted  all  business  for  said  Michael  Badger, 
all  of  which  was  known  to  the  plaintiff,  and  said  guardian  took 
care  and  charge  of  and  provided  for  all  the  wants  and  neces- 
saries of  said  Keziah  Badger. 


814  COURT  OP  APPEALS. 

Badger  v.  Orr.  [VoL  17  (N.S.) 

For  a  fourth  defense,  defendants  deny  that  the  plaintiff  per- 
formed services  and  work  to  the  extent  and  amount  and  of  the 
kind  and  value  mentioned  in  the  petition,  and  aver  that  what- 
ever services  were  rendered  and  work  performed  for  said  Keziah 
Badger,  by  plaintiff,  during  the  time  mentioned  in  said  petition 
was  rendered  and  performed  by  said  plaintiff  at  the  special 
instance  and  request  of  the  guardian  of  Michael  Badger,  who 
was  the  guardian  of  the  person  and  estate  of  said  Michael 
Badger  during  said  period;  which  services  and  work  was  per- 
formed by  said  plaintiff  under  and  by  virtue  of  a  contract  with 
said  guardian;  for  all  of  which  services  and  work  rendered  by 
said  plaintiff  for  said  Keziah  Badger  full  payment  has  been 
made  by  said  guardian  to  the  plaintiff,  and  nothing  whatever  is 
now  due  said  plaintiff  from  said  defendants  for  any  service  or 
work  performed  for  said  Keziah  Badger. 

Defendants  further  say  that  during  the  period  from  April, 
1906,  to  January,  1909,  said  plaintiff  was  married  and  was 
living  with  her  husband,  Willis  H.  Orr,  and  said  plaintiff  and 
her  said  husband  constituted  the  family  at  whose  home  the  serv- 
ices were  rendered  and  work  performed  for  said  Keziah  Badger 
by  plaintiff  and  that  whenever  payment  was  made  to  said  plaint- 
iff by  said  guardian  for  such  work  and  services  as  above  men- 
tioned, receipts  were  given  by  said  plaintiff  as  evidence  of  full 
payment  for  services  mentioned  in  said  receipts,  but,  in  giving 
such  receipts,  plaintiff  signed  her  said  husband's  name,  which 
receipts  of  payment  of  all  services  and  work  performed  by  said 
plaintiff  for  the  full-  satisfaction  of  said  plaintiff. 

To  this  amended  answer  the  plaintiff  files  reply  to  the  second 
defense,  in  which  she  admits  that  the  defendants  were  appointed 
and  qualified  as  administrators  of  the  estate  of  Michael  Badger, 
and  gave  bond  as  such  administrators  and  caused  notice  of  such 
appointment  to  be  published  as  alleged  in  said  amended  answer. 
She  admits  that  Michael  Badger  died  on  the  10th  day  of  Janu- 
ary, 1909;  but  the  plaintiff  says  that  the  appointment  of  such 
administrators  was  revoked  by  the  Probate  Court  of  Wayne 
County,  on  August  19,  1909,  and  Corwin  D.  Swan  was  by  said 
court  duly  appointed  and  qualified  as  special  administrator  of 
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said  estate  and  acted  as  such  from  said  date  until  the  19th  day 
of  February,  1910,  when  he  was  removed  and  the  defendants 
were  reappointed  as  administrators  with  the  will  annexed  of 
said  estate. 

For  reply  to  the  third  defense,  plaintiff  says  said  Michael 
Badger,  before  said  adjudication  of  imbecility  and  the  ap- 
pointment of  said  guardian,  brought  the  said  Keziah  Badger 
to  the  home  of  Willis  H.  Orr,  husband  of  the  plaintiff;  that  the 
said  Keziah  Badger  was  a  paralytic  and  was  in  a  helpless  con- 
dition. She  remained  in  the  home  of  said  Willis  H.  Orr 
until  after  the  death  of  the  said  Michael  Badger.  Plaintiff 
further  says  that  the  services  so  rendered  by  the  plaintiff  were 
necessary  for  the  care,  well-being  and  comfort  of  the  said  Keziah 
Badger  and  were  not  a  part  of,  but  were  additional,  to  her 
household  duties  as  the  wife  of  Willis  11.  Orr.  The  guardian 
had  full  knowledge  of  the  character  of  the  services  and  that 
they  were  being  rendered  by  the  plaintiff  and  said  guardian 
never  paid  the  plaintiff  for  said  services. 

For  reply  to  the  fourth  defense  plaintiff  says  that  the  services 
she  rendered  for  the  said  Keziah  Badger  were  not  included  in 
any  contract  with  said  guardian  for  which  full  payment  has 
been  made  the  plaintiff.  She  denies  that  any  payment  tvas 
made  to  her  for  any  of  said  services,  and  she  denies  that  any 
receipts  were  given  by  her  to  said  guardian  for  said  services 
or  that  any  receipts  given  by  her  under  her  husband's  name 
were  intended  to  be,  or  in  fact  were,  payments  in  full  for  said 
services  or  in  satisfaction  thereof,  or  that  she  ever  gave  said 
guardian  the  receipts  therefor. 

The  case  was  tried  to  a  jury  upon  issues  made  up  by  the 
petition,  the  amended  answer,  and  the  reply  to  the  amended 
answer,  as  shown  above,  resulting  in  a  verdict  in  favor  of  the 
plaintiff  for  $1,178.38.  The  motion  for  a  new  trial  was  filed 
and  upon  consideration  thereof  the  court  directed  a  remittitur  of 
all  in  excess  of  $700,  otherwise  a  new  trial  would  be  granted. 
Ten  days  were  given  for  the  plaintiff  to  determine  as  to  the 
remittitur,  which  was  consented  to,  and  the  judgment  entered 
accordingly. 
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Error  is  prosecuted  to  this  court  by  Perry  p.  Badger  and 
Ira  Badger,  administrators  with  the  will  annexed  of  Michael 
Badger,  deceased,  as  plaintiff  in  error  vs  Maud  V.  Orr,  defend- 
ant in  error. 

VOOBHEES,  J. ;  SHIELDS,  J.,  and  MARRIOTT,  J.,  COUCUT. 

Seventeen  grounds  of  error  are  set  forth  in  the  petition  in 
error  as  reasons  for  the  reversal  of  the  judgment.  All  the 
grounds  of  error  set  forth  in  the  petition  in  error  are  not  urged 
upon  our  consideration  in  presenting  the  case,  but  several  of 
the  grounds  are  insisted  upon  as  reasons  for  a  reversal  of  the 
judgment.  One  of  the  principal  grounds  relied  upon  by  the 
plaintiffs  in  error  is  that  the  action  of  the  plaintiff  below,  the 
defendant  in  error,  was  barred  by  the  statute  of  limitations  as 
to  time  of  bringing  suit  against  administrators,  namely  within 
two  years  from  the  time  of  the  appointment  of  said  administra- 
-tors  and  the  giving  of  bond  by  said  administrators. 

Section  10746,  General  Code  of  Ohio,  among  other  things, 
provides : 

'*That  no  executor  or  administrator  shall  be  held  to  answer  to 
suit  of  any  creditor  of  the  deceased,  unless  it  be  commenced 
within  eighteen  months  from  the  time  of  his  giving  bond  ex- 
cept as  hereinafter  provided.  A  creditor  whose  cause  of  action 
accrues  after  the  expiration  of  eighteen  months  from  the  time 
the  executor  or  administrator  gave  bond,  according  to  law, 
and  before  such  estate  is  fully  administered,  may  begin  and 
prosecute  such  action  within  six  months  after  the  accruing  of 
such  cause  and  before  the  estate  is  fully  administered.  No 
cause  of  action  against  an  executor  or  administrator  shall  be 
barred  by  lapse  of  time  until  the  expiration  of  six  months  from 
the  time  it  accrued." 

r 

It  is  contended  in  this  case  that  the  plaintiffs  in  error  were 
appointed  administrators  with  the  will  annexed  of  Michael 
Badger,  deceased,  on  March  5,  1909,  and  gave  their  bond  and 
notice  of  their  appointment  within  three  months  of  the  time 
of  their  appointment.  On  the  14th  day  of  March,  1911,  the 
claim  of  the  defendant  in  error  was  presented,  duly  verified, 
for  an  allowance,  and  on  the  25th  day  of  March,  1911,  the  claim 
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was  rejected  by  said  administrators  and  their  rejection  thereof 
endorsed  thereon.  As  we  have  seen,  on  the  21st  day  of  June, 
1911,  suit  was  brought  by  the  defendant  in  error  against  said 
administrators.  It  is  contended  by  the  defendant  in  error  that 
this  statute  of  limitations  does  not  control  in  this  case. 

The  plaintiffs  in  error  were  appointed  administrators  with 
the  will  annexed  of  Michael  Badger,  deceased,  but  the  appoint- 
ment of  such  administrators  was  revoked  by  the  probate  court  of 
said  county  on  August  19th,  1909,  and  one  Corwin  D.  Swan  was, 
by  said  court,  duly  appointed  and  qualified  as  special  admin- 
istrator of  said  estate  and  acted  as  such  from  said  date  until 
the  19th  day  of  February,  1910,  when  he  was  removed  and  the 
plaintiffs  in  error  were  reappointed,  as  administrators  with  the 
will  annexed  of  said  estate,  and  it  is  contended  by  the  plaintiffs 
in  error  that  the  proceedings  in  the  probate  court  for  the  re- 
moval and  revoking  of  the  appointment  of  said  administrators 
upon  the  appeal  of  the  cause  to  the  court  of  common  pleas, 
only  suspended  the  ofSce  of  administrator  so  held  by  them  and 
upon  the  reappointment  of  said  administrators  by  the  court  of 
common  pleas,  they  were  restored  to  their  ofBce  and  duties  as 
such  administrators,  and  that  during  the  interim  between  the 
time  of  the  removal  and  the  reappointment,  the  statute  of  lim- 
itations, requiring  the  presenting  of  claihis  against  the  estate 
to  the  administrator,  was  not  suspended  but  remained  in  full 
force. 

We  can  not  agree  with  this  contention  or  construction  of  the 
statute,  but  rather  think  that  Section  10753,  Gteneral  Code,  does 
control,  which  provides  that  **when  an  executor  or  administrator 
dies,  resigns,  is  removed  or  his  letters  are  revoked  or  his  powers 
have  ceased,  without  having  fully  administered  the  goods  and 
estate  of  the  deceased,  and  a  new  administrator  of  the  same 
estate  is  appointed,  the  time  allowed  to  the  creditors  for  bringing 
their  action  shall  be  enlarged  as  follows,  to  so  much  of  the 
eighteen  months  provided  for  the  limitation  of  the  action  as 
expired  while  the  former  executor  or  administrator  continued 
in  office,  must  be  added  so  much  time  after  the  appointment  of 
the  new  administrator  as  will  make  two  years  in  all." 
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According  to  this  statute  the  time  intervening  between  the 
revoking  of  the  letters  of  administration  and  the  removal  of 
said  administrators  from  oflBce  by  the  probate  court  and  their 
subsequent  reappointment  by  the  court  of  common  pleas  would 
be  deducted  from  the  time  allowed  by  the  statute  of  limitations 
for  bringing  suit.  That  is  to  say,  that  the  plaintiffs  in  error 
were  appointed  March  5th,  1909,  and  duly  qualified  as  such 
administrators,  but  the  probate  court  on  August  19th,  1909, 
revoked  said  appointment  and  removed  said  administrators 
from  their  said  office  and  appointed  a  special  administrator. 
Upon  appeal  of  the  case  to  the  court  of  common  pleas,  that'court 
on  the  19th  day  of  February,  1910,  removed  said  special  ad- 
ministrator and  reappointed  said  plaintiffs  in  error.  Now,  add- 
ing the  time  they  had  served  before  their  removal  (which  is  five 
months  and  fourteen  days)  to  the  time  they  served  after  their 
reappointment,  and  before  the  bringing  of  this  action,  and 
adding  thereto  the  time  of  suspension  between  their  removal 
and  the  time  of  the  reappointment,  the  period  of  time  elapsing 
would  be  two  years  and  nine  days;  but,  deducting  the  nineteen 
days  "of  suspension,  the  action  was  brought  within  the  two 
years  allowed  by  Section  10753,  General  Code.  And  therefore, 
the  contention  of  the  plaintiffs  in  error  is  not  sustained  as  to  the 
time  of  bringing  the  action. 

It  is  also  contended  by  plaintiffs  in  error  that  the  plaintiff 
below,  being  a  married  woman,  living  with  her  husband,  at 
whose  home  the  services  were  rendered  and  the  work  performed 
for  said  Keziah  Badger,  can  not  maintain  said  action,  and  they 
cite  the  case  of  Spayne  v.  King,  7  0.  D.,  page  158,  in  support 
of  this  contention.  Rut  on  the  contrary,  from  the  facts  in  this 
case  it  is  very  clear  that  the  services  rendered  by  the  defendant 
in  error  in  this  case  were  not  such  services  as  are  contemplated 
by  the  duties  of  a  wife  in  the  discharge  of  her  domestic  duties 
as  wife  and  housekeeper,  referred  to  in  the  case  of  Spayne  v. 
King,  supra,  or  in  the  authorities  cited  from  New  York,  relating 
to  the  domestic  relations  of  husband  and  wife.  Therefore,  we 
hold  that  the  defendant  in  error  was  entitled  to  maintain  this 
action  in  her  own  name,  and  that  the  facts  disclosed  in  the 
record  fully  sustain  her  in  her  cause  of  action. 
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It  is  contended  by  the  plaintiffs  in  error  that  at  the  time 
the  alleged  contract  was  made  by  Michael  Badger  with  the 
defendant  in  error  and  her  husband,  that  he,  Michael  Badger, 
was  insane  and  mentally  incompetent  to  transact  any  business. 
A  husband  is  liable  for  necessaries  furnished  a  wife  although 
he  may  be  insane  or  incompetent  to  transact  ordinary  business 
(Sections  7997  to  8003,  General  Code ;  Beach  on  Contracts,  Sec- 
tion 1408,  Clark  on  Contracts,  778).  Therefore,  the  contention 
of  the  plaintiffs  in  error  that  Michael  Badger  was  not  liable 
for  the  support  of  his  wife  and  for  necessaries  furnished  her 
can  not  be  sustained. 

It  is  further  contended  by  the  plaintiffs  in  error  that  for  the 
services  rendered  by  the  defendant  in  e^ror  she  has  been  fully 
paid,  and  in  support  of  this  contention  a  number  of  receipts 
have  been  produced  and  are  attached  to  the  bill  of  exceptions 
as  evidence  of  this  contention.  Upon  an  examination  of  the 
receipts  themselves,  they  do  not  sustain  this  contention,  and 
taken  in  connection  with  oral  evidence  that  was  properly  intro- 
duced in  the  case  in  the  way  of  explanation  of  the  receipts,  it 
is  shown  beyond  all  question  that  the  contention  of  the  plaintiffs 
in  error  that  the  defendant  in  error  was  paid  for  her  services, 
for  which  this  action  was  brought,  is  not  sustained. 

It  is  further  contended,  by  the  plaintiffs  in  error  that  the 
verdict  of  the  jury  in  this  case  is  not  sustained  by  the  evidence, 
but  is  manifestly  contrary  thereto.  In  this  contention  we  do 
not  agree  with  counsel,  but  on  the  contrary,  after  a  careful 
examination  of  the  record,  we  are  unanimous  in  the  opinion 
that  the  evidence  supports  the  verdict  of  the  jury  and  that  there 
is  no  error  in  the  finding  of  the  jury  as  to  the  facts  in  favor 
of  the  defendant  in  error,  in  support  of  her  claim.  We  have 
examined  the  records  with  a  view  of  determining  whether  or 
not  any  of  the  alleged  grounds  of  error  set  forth  in  plaintiff's 
petition  in  error  are  well  taken  and  we  are  unanimous  in  the 
opinion  that  they  are  not. 

Therefore,  we  find  no  error  in  the  record  and  the  judgment, 
w^ith  the  remittitur  allowed,  is  affirmed,  with  costs,  without 
penalty. 
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ASSESSMENT  UNDER.  PETITION  FOR  IMPROVEMENT  OF 

COUNTY  ROAD. 

Circuit  Court  of  Cuyahoga  County. 

Samuel  J.  Gibbs  v.  The  Board  op  Commissioners  et  al. 

Decided,  February  14,  1911. 

Improvement  of  County  Road — Discretion  of  Commissioners — Tico  Pe- 
titions Can  Not  be  Consolidated. 

1.  Proceedings  under  a  petition  to  the  county  commissioners  "to  Improve 

said  portion  of  said  road  by  grading,  draining  and  macadamizing  the 
same  for  a  width  of  sixteen  feet,  or  by  such  other  method,  or  with 
such  other  materials  named  in  the  statute  hereinafter  referred  to, 
at  a  cost  not  to  exceed  $12,000  per  mile,  as  your  honorable  board 
shall  deem  best,!'  petitioners  agreeing  that  25  per  cent,  of  the  cost 
and  expense  may  be  assessed  against  them,  will  not  be  enjoined 
though  the  improvement  is  made  half  again  as  wide,  nearly  twice 
as  costly  and  40  per  cent,  assessment  is  levied  against  the  peti- 
tioners. 

2.  Two  separate  petitions  for  the  improvement  of  different  sections  of 

a  state  or  county  road,  can  not  be  consolidated  by  the  county  com- 
missioners and  heard  as  one  for  a  single  improvement,  where  there 
IS  nothing  to  indicate  that  they  were  so  intended  by  the  petitioners. 

Thompson  &  Hine,  H,  J.  Doolittle  aiid  J,  A,  Ford,  for  plaiBt- 
iflf  in  error. 

Walter  D.  Meals  and  Joh^i  A,  Cliney  contra. 

Henry,  J. ;  Winch,  J.,  and  Marvin,  J.,  concur. 

This  action  tried  here  on  appeal  was  commenced  by  an  abutter 
upon  that  part  of  the  Kinsman  road,  which  extends  from  the 
easterly  limits  of  the  city  of  Cleveland  to  the  center  of  Warrens- 
ville  township,  to  enjoin  the  unpaid  installments  of  an  assess- 
ment levied  on  all  the  lands  abutting  on  said  portion  of  Kins- 
man road  to  pay  for  its  improvement.  The  improvement  as 
made  was  half  again  as  wide  and  nearly  as  costly  as  that  pe- 
titioned for,  and  forty  per  cent,  of  its  cost  was  assessed  upon 
adjoining  property  instead  of  only  twenty-five  per  cent,  as 
prayed  for.     Though  some  attempt  is  made  to  reconcile  the 
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width  of  the  improvement  with  the  width  as  petitioned  for,  it 
is  evident  that  it  is  not  the  sixteen  feet  asked  for,  but  less  or 
more  than  that  width,  according  to  the  view  to  be  adopted  as  to 
what  the  improvement  properly  includes. 

The  filing  of  a  petition  by  abutting  land  owners  is  of  course 
jurisdictional,  as  the  first  step  in  proceedings  by  county  com- 
missioners to  improve  a  state  or  county  road,  under  the  act  **to 
supplement  Sections  2824  and  4637  of  the  Revised  Statutes 
of  Ohio.''    94  Ohio  Laws,  364;   95  Id,  535. 

The  plaintiff  here  insists  that  the  petitioners  for  this  im- 
provement imposed  conditions  as  to  its  width  and  cost  and  the 
per  cent,  to  be  assessed,  and  that  these  conditions  are  likewise 
jurisdictional  as  limitations  upon  the  authority  of  the  com- 
missioners. The  petitioners  prayed  the  commissioners  **to  im- 
prove said  portion  of  said  road,  by  grading,  draining  and 
macadamizing  the  same  for  a  width  of  sixteen  feet  or  by  such 
other  method  or  with  such  other  materials  named  in  the  statute 
hereinafter  referred  to,  at  a  cost  not  to  exceed  $12,000  per  mile, 
as  your  honorable  board  shall  deem  best.  Said  petitioners  here- 
by agreeing  that  your  honorable  board  shall  assess  one-fourth 
of  the  cost  and  expense  of  such  improvement  upon  the  land 
abutting  upon  said  road  within  the  above  named  limits,'*  etc. 

In  Wamelink  v.  City  of  Cleveland,  40  Ohio  St.,  381,  some- 
what similar  language  contained  in  two  petitions  for  the*  im- 
provement of  a  part  of  Woodland  avenue  in  said  city  was  con- 
strued by  the  court.  One  petition  prayed  to  have  the  road- 
way of  said  avenue  paved  with  eight  feet  of  stone  on  each 
side  and  twenty-four  feet  of  wood  between  the  stone ;  and  the 
other  prayed  that  the  same  portion  of  the  same  avenue  **be 
paved  with  not  less  than  thirty-two  feet  wood  center  treated 
with  the  Thilmany  process,  and  balance  stone,  because  it  is 
very  probable  that  a  street  railroad  track  will  be  laid  in  said 
avenue,  and  in  that  case  a  less  width  of  wood  center,  would  de- 
stroy the  driving  on  wood,  as  illustrated  on  Superior  street 
above  Erie  street."  The  improvement  was  made  as  prayed 
in  the  first  petition;  but  jurisdiction  to  make  the  improve- 
ment was  asquired  only  by  counting  both  sets  of  petitioners. 
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In  considering  Wamelink's  claim  that  not  enough  had  pe- 
titioned for  the  improvement,  as  made,  to  authorize  the  assess- 
ment therefor  to  be  levied,  the  court,  by  Dickman,  J.,  said  at 
page  385: 

**It  is  contended,  in  behalf  of  the  plaintiffs  in  error,  that  the 
minority  petition  was  coupled  with  an  indispensable  condition, 
that  the  pavement  should  be  laid  with  the  designated  material 
in  certain  quantities,  and  not  otherwise.  We  do  not  so  under- 
stand the  language  or  intention  of  the  petitioners.  The  gist 
of  their  petition  was,  that  stone  and  wood  treated  with  the  Thil- 
many  process  should  be  used  in  paving  the  avenue;  and  the 
petitioners  indicated  a  preference  for  a  pavement  with  *not 
less  than  thirty-two  feet  wood  center.'  But  they  certainly  did 
not,  either  expressly  or  by  implication,  design  to  convey  the  im- 
pression, that  if  their  preference  was  not  followed,  they  de- 
sired to  be  no  longer  regarded  in  the  light  of  petitioners  for  a 
wood  and  stone  pavement  of  any  kind.  Their  language  was 
addressed  to  the  council  rather  by  way  of  suggestion  than  as  a 
condition,  as  is  manifest  from  their  endeavor  to  enforce  their 
choice  by  the  argument,  that  a  street  railroad  track  would  prob- 
ably be  laid  in  the  avenue,  and  in  that  case,  the  effect  of  a  less 
width  of  wood  center  than  thirty-two  feet,  would  be  to  destory 
the  driving  on  the  wooden  part  of  the  road  way.  The  effort 
to  thus  lead  the  judgment  of  the  council  was  a  virtual  ac- 
knowledgment, to  determine  between  the  two  methods  respec- 
tively asked  for  by  the  signers  of  the  majority  and  minority 
petitioners." 

The  language  of  the  petition  in  the  case  before  us  is  of  the 
same  character,  embracing  recommendations,  rather  than  con- 
ditions, concerning  the  width  and  cost  of  the  improvement  and 
the  percentage  of  the  cost  to  be  assessed. 

There  is,  however,  as  suggested  during  the  argument,  a  grave 
defect  in  the  proceedings,  that  is  not  distinctly  raised  by  the 
pleadings.  The  right  to  make  this  improvement  and  to  levy 
the  assessment  therefor  is  predicated  upon  two  petitions  for 
the  improvement  respectively  of  two  sections  of  the  Kinsman 
road.  One  covers  the  portion  extending  from  the  easterly  limit 
of  the  city  of  Cleveland  to  the  westerly  limit  of  Warrensville 
township.  The  other  covers  the  portion  extending  from  the  west- 
erly limit  of  Warrensville  to  the  center  of  said  township.  Neither 
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petition  contains  any  reference  to  the  other  or  any  suggestion 
that  the  improvement  prayed  for  is  to  connect  with  or  toe- 
come  a  part  of  any  other  or  larger  improvement.     The  record 
of  the  commissioners'  proceedings  fails  to  show  that  the  two 
petitions  were  considered  jointly  or  that  they  were  formally 
consolidated.    They  appear  to  have  been  tacitly  treated  as  consti- 
•   tuting  but  one  petition.    The  proceedings  from  time  to  time  are 
sometimes  entitled  **In  re  the  petition  of  Thomas  C.  Skinner  and 
others,"  and  sometimes  **In  re  the  petition  of  Charles  Palmer 
and  others."    A  parenthetical  comment  in  the  transcript  of  the 
commissioners'  record,  which  is  in  evidence  here,  reads  as  follows : 
**Note:     The  Skinner  petition  and  the  Palmer  petition  are  the 
same."     In  fact  they  are  diflPerent  petitions,  and  for  different 
improvements;    but  they  were  together  treated  as  one  petition 
for  one  continuous  improvement.     We  find  no  authority  in  the 
statutes  for  this   procedure.     Manifestly   it  might   entail   the 
most  inequitable  results.     If  the  improvement  of  one  of  these 
sections  of  the  Kinsman  road  were  proportionately  more  expen- 
sive than  the  improvement  of  the  other,  by  reason  of  inequalities 
in  the  nature  and  levels  of  the  ground,  or  otherwise,  an  assess- 
ment for  the  cost  of  both  sections  levied  either  according  to 
frontage  or  benefits  upon  the  lands  abutting  thereon,  will  be 
more  burdensome  to  some  abutters  than  if  the  improvement 
for  which  they  are  assessed  had  been  confined  to  their  own 
section  of  the  road,  accortjing  to  the  petition  filed  therefor. 

In  other  words,  the  commissioners  were  without  authority  thus 
to  combine  the  two  improvements  and  to  confuse  the  burdens  of 
the  two  sets  of  abutters.  The  plaintiff  may  therefore  take  leave 
to  amend  his  petition  so  as  to  allege  these  facts  distinctly,  and 
take  a  decree  enjoining  the  collection  of  the  installments  of 
said  assessment  that  are  still  unpaid. 
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PAROL  EVIDENCE  SHOWING  FOR  WHOSE  BENEFIT 
PROMISSORY  NOTE  WAS  MADE. 

Court  of  Appeals  of  Hamilton  County. 

In  the  Matter  of  the  Liquidation  op  the  Mstbopolitan 

Bank  &  Trust  Company. 

Decided,  July  12,  1913. 

Promissory  Notes — Competency  of  Evidence  Showing  for  Whose  Bene- 
fit  Note  was  Made — Technical  Defense  to  Note  Held  IngutHdent, 

Where  a  bank  borrows  money  on  a  note  signed  by  some  of  its  offlcen 
and  others  signing  individually,  and  the  defense  is  set  up  in  an  ac- 
tion on  the  note  by  the  State  Bank  Examiner  who  has  been  called 
upon  to  liquidate  the  bank  that  the  claim  should  not  be  charged 
against  the  bank  for  the  reason  that  the  name  of  the  bank  doeft 
not  appear  on  the  note,  the  minutes  of  the  directors  meeting  which 
authorized  the  loan,  and  parol  testimony  as  to  the  identity  of  "H. 
H.  Friend,  Cashier,"  one  of  the  signers  of  the  note,  become  com- 
petent evidence  with  reference  to  the  purpose  in  executing  the  note 
and  the  object  for  which  it  was  used. 

Robert  A.  Black,  resisting  the  claim. 
Peck,  Shaffer  &  Peck,  for  claim. 

Jones,  E.  H.,  J. ;  Swing,  J.,  and  Jones,  0.  B.,  J.,  concur. 

This  cause  comes  to  this  court  on  appeal  from  the  common 
pleas  court  upon  a  judgment  entered  in  favor  of  the  Second 
National  Bank  of  Cincinnati,  Ohio,  on  its  intervening  petition. 
Said  intervening  petition  states  that  said  bank  is  the  owner  and 
holder  of  a  certam  promissory  note,  setting  out  a  copy  thereof, 
signed  as  follows: 

*  *  Ghas.  Herbert  Jones,  Leslie  Webb,  John  A.  Ringgold,  H.  H. 
Friend,  cashier,  T.  F.  McClure,  trustee,  T.  F.  McClure,  C.  W. 
Bruns,  John  J.  Bruce." 

There  are  twelve  endorsements  showing  interest  paid  upon 
said  note,  which  interest  the  evidence  shows  was  paid  by  the 
Metropolitan  Bank.  The  intervening  petition  then  proceeds 
as  follows: 
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"This  intervener  says  that  on  or  about  the  29th  day  of  Au- 
gust, 1908,  the  Metropolitan  Bank  &  Trust  Company  desired 
to  borrow  from  the  Second  National  Bank  of  Cincinnati,  the  sum 
of  $20,000  and  presented  to  said  Second  National  Bank  the  note 
above  set  forth  as  its  note.  That  this  applicant  received  said 
note  as  the  note  of  the  said  Metropolitan  Bank  &  Trust  Com- 
pany, and  paid  to  said  company  said  sum  of  $20,000.  That  said 
company  has  paid  the  interest  on  said  note  at  the  times  shown 
by  the  endorsements  thereon.'' 

The  petition  then  states  that  said  Metropolitan  Bank  is  now 
in  liquidation ;  that  upon  a  certain  date  the  applicant  presented 
to  the  superintendent  of  banks  a  duly  authenticated  and  verified 
statement  of  s^id  claim,  and  asked  that  said  claim  be  allowed 
as  a  valid  claim  against  the  Metropolitan  Bank  &  Trust  Com- 
pany; and  that  the  same  was  rejected.  The  petitioner  then 
prays  that  the  court  ''may  adjudge  said  claim  to  be  a  valid 
claim  against  the  Metropolitan  Bank  &  Trust  Company,  and  or- 
der  said  Frank  E.  Baxjter  as  such  superintendent  of  banks  in 
charge  of  the  assets  of'  said  company  to  allow  the  same  as  a 
valid  daitn,  entitled  to  dividends  from  the  assets  of  said  com- 
pany, and  for  all  other  relief  proper  in  the  premises." 

By  agreement  the  cause  was  submitted  to  this  court  upon  a 
transcript  made  of  the  testimony  given  in  the  court  of  com- 
mon pleas.  Objection  is  made  to  the  admission  of  all  the  evi- 
dence contained  in  said  transcript  which  tended  to  explain  the 
official  character  of  the  signers  of  said  note  and  their  relation  to 
the  Metropolitan  Bank  &  Trust  Company,  as  well  as  to  the 
minutes  of  the  meetings  of  the  directors  of  said  bank  showing 
authority  for  the  borrowing  of  the  $20,000  represented  by  the 
note  in  controversy.  Counsel  for  the  state  banking  department 
in  resisting  the  allowance  of  this  note  and  in  support  of  his  ob- 
jection to  said  evidence  argued  with  great  force  and  ability 
that  the  note  speaks  for  itself ;  that  under  our  negotiable  instru- 
ment laws  no  one  can  be  held  liable  upon  a  note  as  maker  whose 
name  does  not  appear  thereon.  For  this  reason  he  claims  all 
extraneous  evidence  to  be  inadmissible  and  irrelevant,  and  argues 
that  inasmuch  as  the  name  of  the  Metropolitan  Bank  does  not 
appear  upon  said  note,  it  can  not  be  held  liable, 
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We  are  not  inclined  to  think  that  the  court  would  be  justified 
in  excluding  the  evidence  objected  to.  The  intervening  petition 
alleges  and  the  notes  show  that  one  of  the  signatures  thereon  was 
that  of  **H.  H.  Friend,  Cashier'';  another  signature  is  that  of 
'  *  T.  F.  McClure,  Trustee  * ' ;  the  remaining  signatures  seemed  to  be 
individual  signatures.  We  are  of  opinion  that  the  signature  of 
Mr.  Friend  as  cashier  may  be  explained  by  parol  evidence ;  and 
that  the  minutes  of  the  directors'  meetings  may  be  offered  for 
that  purpose.^  Upon  that  ground,  therefore,  a  great  deal  of 
the  evidence  objected  to  becomes  admissible. 

Again,  this  is  not  an  action  at  law.    There  is  no  prayer  for  a 
money  judgment  and  the  case  is  not  one  triable  by  jury.     If 
it  were,  there  would  be  no  right  to  appeal.    Under  the  allegation 
of  the  petition  that  the  Metropolitan  Bank  desired  to  borrow 
from  the  Second  National  Bank  this  sum  of  money,  and  that  said 
bank  did  borrow  said  sum  and  paid  the  interest  thereon,  and  that 
the  Second  National  Bank  took  said  note  as  the  note  of  said 
Metropolitan  Bank  &  Trust  Company,  and  the  same  being  proper 
averments,  we  are  of  the  opinion  that  the  evidence  was  properly 
received   below,   and   should  be   considered   here.    Having  so 
ruled,  there  is  but  one  conclusion  to  be  reached  from  this  evi- 
dence, and  that  is  the  conclusion  reached  by  the  court  below  when 
passing  upon  it ;  the  evidence  shows  clearly  that  the  proper  offi- 
cers of  the  Metropolitan  Bank  authorized  the  borrowing  of  this 
sum  of  money  from  the  Second  National  Bank;  that  the  note 
given  the  latter  bank  was  intended  as  an  obligation  of  the 
Metropolitan  Bank;  and  that  whether  it  was  so  intended  or 
not  the  money,  as  the  petition  avers,  was  received  from  the 
Second  National  Bank  by  the  Metropolitan  Bank,  placed  with 
its  fund  and  used  by  it.     The  defense  interposed  to  the  allowance 
of  this  claim  is  therefore  a  purely  technical  one.     The  obligation 
was  recognized  over  and  over  again  by  the  payment  of  the  twelve 
installments  of  interest. 

Upon  the  evidence  therefore  we  think  the  claim  must  be  al- 
lowed, and  the  prayer  of  the  intervenor  will  be  granted. 
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ARBITRATION  BETWEEN  LANDLORD  AND  TENANT. 

Circuit  Court  of  Cuyahoga  County. 

The  Caldwell  Piano  Company  v.  The  Garfield 

Realty  Company. 

Decided,  February  14,  1911. 

ArMtration — Immaterial  Variations  From  Submission. 

An  award  of  arbitrators  will  not  be  considered  void  because  not  final 
or  responsive  to  the  submission,  if  all  the  items  in  dispute  be- 
tween the  parties  are  embraced  in  it,  with  only  a  few  immaterial 
exceptions,  and  a  time  is  fixed  by  the  arbitrators  for  the  completion 
of  everything  directed  by  them  to  be  done. 

H.  W,  Bell  and  Horr  &  Lowenthal,  for  plaintiff  in  error. 
R.  E.  McKisson,  contra. 

Henry,  J.;   Winch,  J.,  and  Marvin,  J.,  concur. 

This  action  tried  in  this  court  upon  appeal  from  the  court  of 
common  pleas  was  there  commenced  by  the  Caldwell  Piano  Com- 
pany, as  lessee,  against  the  Garfield  Realty  Company,  as  lessor, 
for  an  accounting  and  injunction. 

The  plaintiff  leased  from  the  defendant  the  corner  store  room 
in  the  defendant's  block,  the  Anisfield,  located  at  the  corner 
of  East  Ninth  street  and  Huron  road  in  the  city  of  Cleveland, 
for  a  term  of  years  commencing  May  1,  1910.  At  that  date  and 
for  some  time  afterwards  the  building  in  question  was  still  un- 
finished, and  on  July  12,  1910,  the  parties  entered  into  a  writ- 
ten contract  by  which  the  landlord  agreed  to  perform  certain 
items  of  work,  so  as  to  fit  the  premises  for  occupation  by  July 
15th,  1910;  failing  which,  the  sum  of  $41  per  day  was  to  be 
forfeited  by  the  landlord  to  the  tenant  for  each  day  that  the 
work  should  remain  uncompleted  after  said  date.  The  landlord 
also  agreed  to  pay  three  items  of  $100,  $110  and  $115,  respec- 
tively, for  specified  extra  work  performed  by  the  tenant  in  fitting 
up  said  store  room.  The  landlord  further  agreed  to  remit  all 
claims  for  rent  up  to  August  1, 1910,  and  to  refund  to  the  tenant 


828       CIRCUIT  COURT  REPORTS— NEW  SERIES. 

Piano  Co.  v.  Realty  CJo.  [Vol.  17  (N.S.) 

the  sum  of  $416.17  previously  deposited  by  the  tenant  as  a  gaar- 
anty.  The  tenant  agreed  to  pay  rent  from  August  1,  1910,  at 
the  rate  of  $1,250  per  month  in  advance.  It  was  understood 
that  the  tenant  might  meanwhile  enter  into  partial  occupancy 
of  the  premises,  and  that  its  acceptance  of  keys  to  said  store- 
room should  not  constitute  an  acceptance  under  the  lease,  pend- 
ing completion  of  the  items  of  work  to  be  done,  a  schedule  of 
which  was  attached  to  the  agreement. 

On  the  following  day  the  parties  appointed  H.  C.  Robinson 
and  W.  W.  Davies  **as  referees  to  superintend  and  determine 
the  manner  of  finishing  the  improvements  under  said  agreement ; 
also  the  amount  of  rebate,  if  any,  to  be  allowed  under  said 
agreement,  and  in  all  questions  pertaining  to  the  final  adjust- 
ment of  the  lease  now  existing  between"  the  parties.  They,  on 
their  part,  agreed  to  abide  by  the  decision  of  these  arbitrators. 

Messrs.  Robinson  and  Davies  accepted  this  commission,  and 
on  August  5,  1910,  rendered  the  following  decision : 

**In  reference  to  the  contract  between  the  Garfield  Realty 
Company  and  the  Caldwell  Piano  Company,  dated  July  12, 
1910,  under  the  terms  of  which  we  are  to  act  as  arbitrators,  it  is 
our  conclusion  as  such  arbitrators,  that  the  interior  of  the 
premises  in  question  became  tenantable  July  27*H,  1910,  and 
therefore  the  Caldwell  Piano  Company  is  entitled  to  a  rebate 
from  the  Garfield  Realty  Company  of  four  hundred  and  ninety- 
two  dollars  ($492),  (twelve  days  at  $41  per  day)  as  per  the  con- 
ditions of  said  contract. 

**We  also  concluded  that  the  Garfield  Realty  Company  is 
obliged  to  make  such  connections  to  the  heating  system  in  said 
premises  as  are  necessary  in  order  to  furnish  the  Caldwell  Piano 
Company  with  heat  throughout  the  entire  year.  It  is  also  obli- 
gated to  repair  the  sidewalk  lights  in  such  a  manner  that  same 
will  be  free  at  all  times  from  leakage  of  tar  and  water.  This 
work  of  changing  the  heating  system  and  repairing  the  side- 
walk lights  shall  be  done  within  a  reasonable  time  after  the  de- 
mand of  the  Caldwell  Piano  Company. 

*  *  Our  attention  has  been  called  to  the  unsafe  condition  of  the 
glass  store  front  facing  East  9th  street.  It  is  our  conclusion 
that  this  front  ought  to  be  put  in  a  safe  condition  and  at  the  ex- 
pense of  the  Garfield  Realty  Company.  The  plans  have  been 
prepared  by  Mr.  Wolf,  architect  for  the  Caldwell  Piano  Com- 
pany, showing  how  the  front  can  be  repaired  to  put  same  in  a 
safe  condition  and  at  the  same  time  strengthen  the  frame  work 


CIRCUIT  COURT  REPORTS— NEW  SERIES.       829 

1913.]  Cuyahoga  County. 

of  the  front  suflSciently  to  support  an  awning.  These  plans  por- 
traying the  change  have  been  O.K.d  by  Mr.  Caldwell  on  behalf 
of  the  Caldwell  Piano  Company  for  the  purpose  of  indicating 
to  us  that  if  the  changes  proposed,  as  set  forth  in  the  said  plans, 
are  made,  the  same  will  be  satisfactory  to  the  Caldwell  Piano 
Company.  We  are  also  in  receipt  of  a  communication  from 
John  Anisfield,  representing  the  Garfield  Realty  Company, 
authorizing  us  to  employ  Geo.  A.  Rutherford  &  Company  to 
make  said  changes  in  accordance  with  said  plans  at  his  expense. 
As  such  arbitrators  we  have  authorized  Rutherford  &  Conr- 
pany  to  make  the  proposed  changes  and  have  their  agreement 
that  said  work  will  be  completed  on  the  evening  of  Tuesday, 
August  9th,  1910.  We  further  conclude  that  if  said  work  of 
changing  said  front  is  not  completed  on  the  evening  of  Tuesday, 
August  9th,  1910,  then  the  Caldwell  Piano  Company  shall  be 
entitled  to  a  rebate  from  the  Garfield  Realty  Company  of  twen- 
ty-five dollars  ($25)  per  day  for  every  day  from  and  after  said 
time  that  said  alterations  remain  unfinished." 

Meanwhile,  the  tenant  paid  the  August  rent  in  advance,  but 
because  of  delays  in  the  completion  of  the  work,  which  the 
arbitrators'  decision  provided  should  thereafter  be  done,  the 
tenant  refused  to  pay  the  September  rent  and  began  this  action. 
A  preliminary  restraining  order  was  obtained  to  prevent  the 
tenant's  dispossession  for  non-payment  of  the  September  rent, 
and  since  then  the  rent  has  been  paid  monthly  into  court,  to 
await  the  conclusion  of  the  litigation. 

The  plaintiflf  claims  that  the  award  is  void  because  it  is  not 
final,  or  responsive  to  the  submission,  in  that  it  leaves  two  things 
open  to  future  controversy,  viz.,  the  repair  of  the  store  front, 
so  as  to  make  it  safe,  and  the  repair  of  the  sidewalk  lights, 
and  furthermore,  in  that  it  fixes  July  27th,  1910,  as  the  date 
when  the  premises  become  *  *  tenantable, "  and  when,  *' therefore," 
the  forefeiture  of  $41  per  day  terminated. 

Prom  our  examination  of  the  evidence  it  appears  that,  at  the 
time  of  the  award  the  sidewalk  lights  had  been  so  repaired 
that  they  no  longer  leaked,  but  the  arbitrators  were  apprehen- 
sive that  they  might  thereafter  develop  leaks,  and  deeming  it 
their  duty  to  provide  against  this  contingency,  they  decided 
that  such  repairs  as  might  become  necessary  in  this  behalf 
should  be  promptly  made  at  the  expense  of  the  landlord. 
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In  regard  to  the  East  Ninth  street  front  it  appears  that  the 
submission  contains  no  specific  reference  to  this  item  of  work 
to  be  done,  but  the  safety  of  the  glass  front  having  been 
called  in  question,  the  opinion  of  an  expert  was  sought  and 
obtained  by  the  arbitrators  to  the  effect  that  it  was  probably 
not  unsafe,  but  might  properly,  for  the  sake  of  due  precaution, 
be  further  strengthened.  At  this  juncture  the  question  of 
providing  some  means  of  attaching  awnings  to  the  East  Ninth 
street  front  arose  for  the  first  time,  and  thereupon  the  arbitrators 
sought  and  obtained  the  assent  of  their  principals  to  an  enlai^e- 
ment  of  the  scope  of  their  arbitration,  so  as  to  include  this 
matter,  and  dispose  of  it  in  connection  with  the  matter  of  the 
East  Ninth  street  glass  front.  By  consent  of  the  principals,  the 
arbitrators,  as  indicated  in  their  award,  employed  George  A. 
Rutherford  &  Company  to  perform  the  work  in  question,  accord- 
ing to  plans  procured  by  the  tenant  and  approved  by  the  land- 
lord. 

This  supplemental  submission  was  partly  oral  and  partly 
written,  and  we  hold  that  the  award  is  responsive  thereto,  not- 
withstanding the  fact  that  the  work  was  not  fully  completed  at 
time  the  award  was  made. 

Rutherford  &  Company  were  one  day  late  in  completing  the 
work  in  the  first  instance,  and  the  landlord  admits  a  liability 
of  $25  to  the  tenant  on  this  account.  The  tenant,  however, 
claims  and  shows  that  the  work  as  thus  completed,  was  not 
satisfactory,  and  that  it  was  some  two  weeks  more  before  it  was 
left  in  workmanlike  shape. 

On  the  remaining  question  we  hold  that  notwithstanding  the 
use  of  the  words  **tenantable  July  27,  1910,''  by  the  arbitrators 
in  their  award,  the  evidence  fails  to  show  any  items  of  work 
specified  in  the  schedule  attached  to  the  original  agreement  of 
the  parties  which  remained  undone  on  that  date,  excepting  the 
items  already  discussed  and  disposed  of. 

It  follows  that  the  provision  of  the  submission  in  this  behalf 
are  fully  responded  to  by  the  provisions  of  the  award  that 
**the  Caldwell  Piano  Company  is  entitled  to  a  rebate  from  the 
Garfield    Realty    Company   of   four   hundred   and    ninetv-two 
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dollars  ($492),  (twelve  days  at  $41  per  day)  as  per  the  condi- 
tions of  said  contract." 

This  language  embraces  an  adjudication  of  all  the  items  in 
dispute  between  the  parties  with  the  immaterial  exceptions 
hereinbefore  mentioned. 

We  have  examined  the  decree  rendered  in  the  court  below 
and  find  it  so  exactly  in  accordance  with  our  own  views  that 
we  enter  a  similar  judgment  here. 


THE  BUILDING  OF  VIADUCTS  BY  COUNTY  COMMISSIONERS. 

Circuit  Court  of  Cuyahoga  County. 

The  State  op  Ohio,  ex  rel  William  Howells,  a  Tax-payer,  v. 

W.  F.  EiRicK  ET  al,  Commissioners  op  Cuyahoga 

County,  Ohio,  and  John  J.  Fitzgerald 

ET  AL,  AS  the  BoARD  OP  DEPUTY 

State  Supervisors.  • 

Decided,  February  27,  1911. 

Roiid9 — Authority  of  County  Commissioners  to  Build  Viaducts — Old 
Road  Persists  Although  There  is  a  New  Route  of  Travel — Adequacy 
of  an  Existing  Bridge — Appropriation  by  County  Commissioners, 

1.  Sections  2421  and  7557,  General  Code,  autliorize  the  county  commis- 

"sioners  to  erect  high  level  bridges  or  viaducts  in  proper  cases,  on 
state  and  county  roads,  both  within  and  without  cities  and  villages. 

2.  Any   disused   portion   of   the   highway,   if   utterly   abandoned,   be- 

comes vacated  by  operation  of  law,  but  the  state  or  county  road,  as 
such,  persists  despite  the  new  route  of  travel. 

3.  Although  a  state  or  county  road  may,  for  a  time,  have  been  under 

the  exclusive  Jurisdiction  of  a  plank  road  company-  ind  later,  of 
municipal  authorities,  it  continues  to  exist  as  a  state  or  county 
road,  within  the  Intendment  of  General  Code,  Sections  2421  and 
7557. 

4.  Whether  an  existing  bridge  or  viaduct  on  a  state  or  county  road  is 

adequate  for  public  travel,  is  a  question  for  the  discretion  of  the 
county  commissioners. 

•Affirmed  without  report.  State,  ex  rel,  v.  Eirick  et  al,  84  Ohio  State,  503. 
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5.  (bounty  commissioners  have  ample  power  to  appropriate  whatever 
property  may  be  necessary  as  a  site  for  a  bridge,  and  to  expend 
money  in  that  behalf,  without  a  vote  of  the  electors,  except  as 
such  authority  may  be  required  and  given  by  the  vote  upon  the 
question  of  erecting  the  bridge  itself. 

William  Howell  and  Burton  it  Dake,  for  plaintiflP. 
Walter  D,  Meals  and  John  A.  Cline,  contra. 

Henry,  J. ;  Marvin,  J.,  concurs ;  Winch,  J.,  not  participating. 

This  action,  commenced  in  the  court  of  common  pleas  and 
appealed  to  this  court,  is  a  tax-payer's  action  -to  enjoin  the 
building  by  the  county  commissioners  of  Cuyahoga  county  of 
a  county  high  level  bridge  over  the  Cuyahoga  river  upon  the 
Cleveland  Milan  road  between  Detroit  and  Superior  avenues 
in  the  city  of  Cleveland;  said  Cleveland  Milan  road  being  a 
state  road,"  according  to  the  language  of  the  preliminary  reso- 
lution adopted  by  the  county  commissioners  July  13,  1910. 

Pending  this  action  the  question  of  building  such  a  bridge 
has  been  submitted  to  and  approved  by  the  electors  of  said 
county,  as  involving  an  expense  far  in  excess  of  the  statutory 
limitation  of  eighteen  thousand  dollars,  making  necessary  such 
approval  by  the  electors. 

The  amended  and  supplemental  petition  alleges  ''that  the 
Cuyahoga  river  valley  at  the  point  referred  to  in  said  resolu- 
tion is  about  one-half  mile  in  width,  occupied  by  numerous  streets 
of  the  city  of  Cleveland,  railroad  tracks  and  buildings,  and 
that  on  either  side  of  said  valley  the  banks  rise  to  a  height  of 
from  75  to  100  feet  to  the  general  level  of  the  land  on  either  side 
of  said  valley;  that  the  Cuyahoga  river  occupies  a  channel  in 
said  valley  about  200  feet  in  width,  and  that  said  high  level 
bridge  is  "to  extend  the  entire  distance  across  said  river  valley, 
and  to  be  carried  on  arches  or  trestle  work,  so  as  to  connect  the 
level  land  at  the  top  of  the  bank  on  either  side  of  said 
valley,  and  to  span  the  railroad  tracks,  public  streets  of  the 
city  of  Cleveland,  buildings,  said  river  channel,  and  all  interven- 
ing space  between  the  banks  of  said  river- valley ,  so  as  to  con- 
nect Detroit  avenue  on  the  westerly  bank  of  said  valley  with 
Superior  avenue  on  the  easterly  bank,  and  form  a  practically 
level  elevated  roadway  across  said  entire  valley," 
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The  petition  further  alleges  "that  there  is  not  at  the  place  of 
said  proposed  structure  anj'  state  or  county  road,  free  turnpike, 
improved  road,  abandoned  turnpike,  or  plank  road,  and  no  such 
road  in  common  use  at  or  near  the  place  of  said  proposed  struc- 
ture." The  petition  also  alleges,  **That  there  is  at  the  place 
aforesaid  a  viaduct  spanning  said  river  valley  connecting  Detroit 
and  Superior  avenues  in  the  city  of  Cleveland  and  forming  an 
elevated  and  level  roadway  about  50  or  60  feet  in  width  and  about 
one-half  mile  in  length,  which  viaduct  was  built  and  erected  by 
the  city  of  Cleveland  about  the  year  of  1874,  at  great  expense," 
etc. 

The  petition  contains  other  allegations  tending  to  show  that 
the  proposed  high  level  bridge  will  so  interfere  with  said 
existing  viaduct  as  to  constitute  an  unlawful  invasion  by  the 
county  commissioners  of  the  exclusive  jurisdiction  of  the  city 
over  the  present  route  of  travel;  that  the  original  county  road 
in  and  as  a  part  of  which  said  high  level  bridge  is  proposed 
to  be  erected,  has  long  since  ceased  to  extend,  if  indeed  it  ever 
did  extend,  across  the  Cuyahoga  river ;  that  the  existing  viaduct 
affords  a  convenient  route  of  travel,  which  has  long  been  the 
exclusive  route  across  said  Cuyahoga  river  valley,  and  that  the 
high  level  bridge  proposed  to  be  erected  departs  not  only  from 
the  existing,  but  also  and  more  widely  from  the  ancient  route 
of  travel,  in  such  wise  as  to  touch  said  route  or  routes  only  at 
the  terminal  of  the  proposed  improvement,  and  there  only 
approximately.  Relator  denies  that  the  improvement  is  a  bridge, 
properly  so-called;  denies  that  it  is  necessary,  and  denies  that 
its  location  is  on  any  county  road  of  which  the  county  commis- 
sioners have  jurisdiction,  or  which  is  in  common  public  use; 
all  of  which  the  answer  puts  in  issue. 

The  county  commissioners  derive  their  authority,  if  any,  in 
the  premises,  from  General  Code,  Sections  2421  and  7557,  as 
follows : 

**  Section  2421.  The  commissioners  shall  construct  and  keep 
in  repair  necessary  bridges  over  streams  and  public  canals  on 
state  and  county  roads,  free  turnpikes,  improved  roads,  aban- 
doned turnpikes  and  plank  roads  in  common  public  use,  except 
only  such  bridges  as  are  wholly  in  cities  and  villages  having  by 
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law  the  right  to  demand,  and  do  demand  and  receive  part  of 
the  bridge  fund  levied  upon  property  therein.  If  they  do  not 
demand  and  receive  a  portion  of  the  bridge  tax,  the  commis- 
sioners shall  construct  and  keep  in  repair  all  bridges  in  such 
cities  and  villages,  the  granting  of  the  demand,  made  by  any 
city  or  village  for  its  portion  of  the  bridge  tax,  shall  be  optional 
with  the  board  of  commissioners. 

**  Section  7557.  The  county  commissioners  shall  cause  to  be 
constructed  and  kept  in  repair,  as  provided  by  law,  all  neces- 
sary bridges  in  villages  and  citizens  not  having  the  right  to 
demand  and  receive  a  portion  of  the  bridge  fund  levied  upon 
property  within  such  corporations,  on  all  state  and  county  roads, 
free  turnpikes,  improved  roads,  .transferred  and  abandoned 
turnpikes  and  plankroads,  which  are  of  general  and  public 
utility,  running  into  or  through  such  village  or  city." 

The  evidence,  including  the  agreed  statement  of  facts,  shows 
that  the  Cleveland  and  Milan  road  was  laid  out  in  |1827, 
**  beginning  at  the  east  end  of  Superior  lane  at  the  center  thereof, 
in  Cleveland,  and  running  south  72  degrees  west  14  chains  65 
links  to  a  post  on  the  west  bank  of  Cuyahoga  river,  bearing 
south  41  degrees  east  of  the  south  corner  of  Alonzo  Carter's 
red  house,  and  occupied  by  Joseph  ^lason,  distant  90  links; 
thence  south  57  degree.s,  west  1  chain  16  links;  south  29  degrees 
west  13  chains  00  links ;  south  33  degrees  15  minutes  W.  15  chains 
50  links  to  the  top  of  Cuyahoga  Hill,''  and  so  on  to  Milan  in  Hu- 
ron county.  The  map  which  is  put  in  evidence  to  show  the  loca- 
tions of  the  road  thus  laid  out,  of  the  existing  viaduct,  and  of  the 
proposed  high  level  bridge,  discloses  that  the  termini  of  the 
proposed  improvement  are  substantially  within  the  limits  of 
the  original  highway,  but  that  the  new^  structure,  as  a  whole, 
will  span  the  valley  in  an  air  line,  and  stand  to  the  route 
of  the  ancient  highway  in  the  relation,  roughly  speaking,  of  the 
cord  to  the  curve  of  an  arc.  The  existing  viaduct  runs  at  a 
somewhat  lower  level  between  the  two. 

Paragraphs  3  and  4  of  the  agreed  statement  of  facts  are  as 
follows : 

**(3).  That  Superior  avenue  is  a  public  street  of  the  city 
of  Cleveland,  with  the  westerly  terminus  at  the  east  end  of 
Water  street  in  said  city,  and  connects  at  said  point  with  Supe- 
rior lane,  being  the  point  of  beginning  of  the  Cleveland  and 
Milan  road,  and  as  set  forth  in  the  report  above  referred  to. 
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**(4:).     That  the  Cleveland  and  Milan  road  above  referred  to, 

from  Pearl  street  westerly  to  Rocky  river,  followed  the  line  of 

what  is  now  called  Detroit  avenue.       That  about  1848,  the 

Rockport  Plank  Road  Company  was  chartered  under  Ohio  laws 

(46  Ohio  Laws,  152).     Said  corporation  duly  organized  and  took 

possession  of  and  constructed  a  plank  road  over  said  Detroit 

street  from  Pearl  street  as  far  west  as  Rocky  river,  a  distance 

of  ^ve  or  six  miles ;  and  said  plank  road  company  erected  and 

maintained  toll  gates  thereon,  and  in  1869,  the  said  limits  of  the 

city  of  Cleveland  having  been  extended  so  as  to  embrace  so  much 

of  said  road  as  lies  between  Pearl  street  and  Gordon  avenue,  the 

said  plank  road  company,  by  an  agreement  with  the  city  of 

Cleveland,  and  in  consideration  of  $900  paid  by  the  city  of 

Cleveland,  executed  and  delivered  to  said  city  of  Cleveland  a 

conveyance  of  that  portion  of  its  road  between  Gordon  avenue 

and  Pearl  street;  a  copy  of  said  deed  is  hererto  attached  as 

Exhibit  A.'' 

The  first  contention  of  the  relator  is  that  the  proposed  struc- 
ture is  not  a  bridge  within  the  meaning  of  the  sections  above 
quoted,  but  is,  in  contradistinction  thereto,  a  viaduct.  It  is 
pointed  out  that  the  Legislature  has  itself  recognized  this  distinc- 
tion in  Section  10,  of  the  municipal  code,  where  the  language 
** construct  or  repair  viaducts,  bridges  and  culverts,'*  is  used. 
To  the  same  point  the  case  of  Board  of  Commissioners  of  Carroll 
County  V.  Bailey,  122  Ind.,  46,  is  cited,  the  syllabus  of  which 
is  as  follows: 

**A  structure,  or  culvert,  oyer  a  ravine,  made  by  filling  in 
the  depression  with  earth  and  gravel,  there  being  in  the  center 
under  the  highway  an  archway  of  stone  masonary  covered  by  a 
parapet,  which  was  erected  for  the  purpose  merely  of  draining 
surface  water  off  the  public  highway,  is  not  a  bridge,  within  the 
meaning  of  the  statute,  which  requires  the  board  of  commis- 
sioners of  each  county  to  cause  all  the  bridges  therein  to  be 
kept  in  repair. 

*'The  term  *  bridge,'  in  its  common  law  meaning,  the  sense 
employed  by  the  statute,  denotes  a  structure  erected  over  a 
river,  creek,  pond,  lake,  or  stream  of  water  flowing  in  a  channel, 
between  banks  more  or  less  defined,  although  such  channel  may 
be  occasionally  dry,  in  order  to  facilitate  public  passage  over 
the  same." 

In  the  opinion  of  the  court,  at  page  49,  it  is  pointed  out, 
however,  that  the  Legislature  of  Indiana  had  in  terms  "restricted 
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the  authority  of  the  county  xiommissioners  to  the  erection  and 
repair  of  bridges  over  streams  or  water-courses/'  and  that  no 
such  stream  or  water-course  existed  in  that  case. 

In  the  matter  of  Freeholders  of  Irondequqoit,  68  New  York, 
376,  which  is  also  cited,  the  first  paragraph' of  the  syllabus  dis- 
closes a  similar  basis  of  distinction,  as  follows:* 

**The  act  of  1857  (Chap.  639  Laws  of  1857)  providing  for  the 
building  and  repairing  of  bridges  over  streams  dividing  adjoin- 
ing towns,  confers  no  authority  as  to  bridges  over  bays,  lakes 
or  other  bodies  of  water  not  'streams'  or  as  to  causeways  or 
bridges  over  marshes  between  two  towns." 


There  are,  indeed,  some  authorities  which  seem  somewhat  to 
limit  the  broad  meaning  of  the  term  bridge,  but  our  own 
Legislature  has  often  used  the  word  in  the  widest  sense; 
notably  in  acts  providing  for  overhead  bridges  across  the 
Mahoning  river,  considered  in  State,-  ex  rel,  v.  Davis,  55  0.  S., 
15,  though  these  acts  were  there  held  to  be  unconstitutional 
because  they  were  special  legislation.  So,  also,  our  Supreme 
Court  has  expressly  declined  to  narrow  the  significance  of  the 
term,  in  Smith  Bridge  Co.  v.  Bowmati,  41  Ohio  St.,  37,  holding 
that  a  railroad  bridge  is  within  the  meaning  of  the  word  as 
used  in  the  mechanic's  lien  statute.  The  dissenting  opinion 
in  that  case  is  based  upon  an  attempt  to  narrow  the  construction 
of  the  term.     The  word  as  defined  in   1   Bouvier's  Law  Die- 

m 

tionary,  265,  is  as  follows: 

**A  bridge  is  a  structure  erected  over  a  river,  creek,  stream, 
ditch,  ravine  or  other  place  to  facilitate  the  passage  thereof,  in- 
cluding by  the  term  both  arches  and  abutments." 

That  the  term  ** bridge"  includes  viaduct  is  expressly  held  in 
City  of  Argentine  v.  Atchison,  T.  &  S.  F.  Railway  Ca.,  55 
Kansas,  730;  State  v.  Inhabitants  of  Gorham,  37  Maine,  461; 
Whitelaw  v.  Freeholder  of  Gloucester  County,  40  New  Jersey 
Law,  302;  Funk  v.  St.  Paid  City  Railroad  Co.,  61  Minn.,  435. 

In  State,  ex  rel,  v.  Cammissioners,  49  Ohio  State,  301,  it  was 
sought  to  mandamus  the  county  commissioners  of  Hamilton 
county  to  erect  a  structure  similar  to  the  one  proposed  in  the 
case  at  bar,  under  the  authority  of  Section  4938,  Revised  Statutes, 
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now  General  Code,  Section  7557,  above  quoted,  and  though  the 
court  declined  to  interfere  with  the  administrative  discretion  of 
the  county  commissioners,  it  is  nowhere  suggested  in  the  opinion 
that  the  commissioners  were  without  authority,  under  this 
section,  should  they  choose  to  avail  themselves  of  it,  to  build 
the  structure  in  question.  We  have,  therefore,  no  doubt  that 
the  section  of  the  General  Code,  above  cited  authorizes  the 
construction  of  a  high  level  bridge  or  viaduct  in  proper  cases. 

The  relator  contends  secondly,  that  the  power  of  the  commis- 
sioners does  not  extend  to  building  bridges  within  the  limits 
of  a  city,  upon  which  general  power  has  been  conferred  for  that 
purpose.  But  it  is  expressly  held  in  Leivis  et  al  v.  Laying  et  al, 
46  Ohio  St.,  663,  that  county  commissioners  have  authority  to 
improve  a  state,  county,  or  township  road,  although  the  im- 
provement embraces  that  part  of  the  highway  which  lies  within 
the  limits  of  a  m^unicipal  corporation.  It  is  moreover  distinctly 
intimated  in  City  of  Piqiia  v.  Geist,  a  Minor,  59  Ohio  St.,  163, 
that  the  same  rule  applies  to  the  creation  of  county  bridges  with- 
in the  limits  of  municipalities. 

Whatever  ambiguity  may  have  existed  in  the  sections  of  the 
Revised  Statutes  corresponding  to  the  sections  of  the  General 
Code,  above  quoted,  is  here  immaterial  because  the  proceedings 
looked  to  the  improvement  now  proposed  have  been  taken  since 
the  present  codification  of  the  statutes  came  into  force.  It  may 
be  true  that  the  exception  embraced  in  General  Code,  Section 
2421,  namely,  **  except  only  such  bridges  as  are  wholly  in  cities 
and  villages  having  by  law  the  right  to  demand  and  do  demand 
and  receive  part  of  the  bridge  fund  levied  upon  property 
therein,"  is  deprived  of  its  force  because  of  the  circumstances 
that  the  only  laws  providing  for  such  division  of  funds  are 
apparently  special  laws  and  therefore  unconstitutional;  yet  the 
fact  remains  that  the  same  section  now  expressly  provides  that, 
**If  they  do  not  demand  and  receive  a  portion  of  the  bridge 
tax,  the  commissioners  shall  construct  and  keep  in  repair  all 
bridges  in  such  cities  and  villages,"  which  are  otherwise  within 
their  jurisdiction. 

The  relator  further  contends  that,  if  the  proposed  structure 
is  properly  a  bridge  and  the  commissioners  have  authority  to 
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build  in  cities,  **they  can  not  build  in  the  location  decided  upon, 
because  there  is  no  state  road  or  other  road  in  common  public 
use  on  which  to  build  it,  and  it  is  not  necessary.'* 

The  diversion  of  the  route  of  travel  over  the  lines  of  the 
original  highway  to  the  present  viaduct  have  not  operated  a 
discontinuance  of  the  county  road  as  such.  Any  disused  por- 
tion of  the  highway,  if  utterly  abandoned,  is  no  doubt  vacated 
by  operation  of  law;  but  the  county  road,  as  such,  persists 
despite  the  new  route  of  travel  (Steiihenville  v.  King,  23  Ohio 
St.,  610;  Silverthom^  et  al  v.  Parsons  et  al,  60  Ohio  St.,  331). 
It  continues,  in  the  language  of  the  statutes,  to  be  a  road  **in 
common  public  use,"  or  ''of  general  public  utility."  Nor  do  we 
think  the  extinguishment  of  the  county  road  is  implied  by  the 
interest  or  action  of  the  Rockport  Plank  Road  Company  either 
before  or  when  it  gave  its  deed  to  the  city  of  Cleveland,  Sep- 
tember 4,  1869,  and  did  thereby  **  absolutely  dispose  of,  release 
and  abandon  to  the  said  city  for  the  purposes  of  a  public  street 
all  of  that  part  of  the  plank  road  of  said  company  which  lies 
within  the  limits  of  said  city  and  all  the  right  and  title  of  the 
said  company  therein  and  thereunto." 

In  Plank  Road  Co,  v.  King,  2  Ohio  St.,  419,  it  was  held  that: 

*'The  interest  of  the  public  in  such  roads  consisting  of  a  per- 
petual easement  in  the  land  covered  by  them  for  all  actual  uses 
and  purposes  of  public  travel,  may,  at  the  discretion  of  the 
General  Assembly,  be  transferred  without  any  pecuniary  equiva- 
lent, to  a  plank  road  company;  such  plank  road  still  remaining 
a  public  highway,  and  subject  to  the  same  uses  and  purposes  as 
before." 

Although  this  part  of  the  Cleveland  and  Milan  road  was  for 
a  time  under  the  exclusive  jurisdiction  of  a  plank  road  com- 
pany, and  although  it  has  since  been  de  facto  under  the  exclu- 
sive jurisdiction  of  the  city  of  Cleveland,  the  county  road, 
within  the  meaning  of  the  statutes  here  relied  upon,  continues 
to  exist. 

As  to  the  necessity  of  the  new  bridge,  we  can  not,  as  a  matter 
of  law  say  that  the  existing  viaduct,  which  was  deemed  ade- 
quate at  the  time  of  its  construction  in  1874,  and  which  still  con- 
tinues to  be  the  main  route  of  public  travel  upon  this  road,  is 
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now,  after  the  lapse  of  more  than  a  third  of  a  century,  ade- 
quate and  convenient  to  the  use  of  the  vastly  increased  popula- 
tion in  the  midst  of  which  it  is  located.  That  question  lies 
wholly  within  the  discretion  of  the  county  commissioners,  so 
long  as  that  discretion  is  not  abused.  State,  ex  rel,  v.  ComnUs- 
sioners,  49  Ohio  St.,  301. 

It  is  further  contended  that  **the  proposed  structure,  as  lo- 
cated by  the  commissioners,  is  not  on  the  Cleveland  and  Milan 
road,  and  no  authority  has  been  voted  to  expend  the  public 
funds  for  a  site  for  a  bridge  there^ '  *  whatever  may  have  been  the 
meaning  of  Section  2825,  Revised  Statutes,  that  section  was 
superseded,  prior  to  the  commencement  of  the  proceedings  of 
the  commissioners  for  the  proposed  improvement,  by  Section 
5628,  General  Code,  which  imposes  no  limitation  upon  the 
county  commissioners  in  respect  to  levying  a  tax  for  a  bridge 
site.  The  section  does  make  a  specific  mention  of  sites  for 
county  buildings,  but  in  connection  with  the  building  of  county 
bridges  the  subject  of  sites  is  ignored.  The  county  commis- 
sioners have  ample  power,  under  the  statutes,  to  appropriate 
whatever  property  may  be  necessary  for  the  purpose  in  ques- 
tion, and  to  expend  money  in  that  behalf,  without  a  .vote  of  the 
electors,  except  as  such  authority  may  be  required  and  given 
by  the  vote  upon  the  question  of  erecting  a  bridge  itself,  and 
the  question  of  site  is  left  by  the  Legislature  incident  to  the 
main  question  of  erecting  the  bridge. 

As  already  mentioned,  the  agreed  facts  in  this  case  show  that 
the  termini  of  the  proposed  improvement  are  located  substan- 
tially within  the  limits  of  the  Cleveland  and  Milan  road.  That 
the  roadway,  as  elevated  above  the  valley  by  the  proposed  im- 
provement, is  not  in  a  vertical  line  above  the  old  roadway,  is 
of  no  importance.  The  obvious  and  proper  way  to  erect  a  high 
level  bridge  across  a  valley  is  to  erect  it  in  a  straight  line.  This 
necessarily  involves  a  departure  from  the  circuitous  roadway  re- 
quired for  the  descent  to  the  bottom  of  the  valley  as  the  high- 
way was  originally  surveyed.  The  same  condition  obtained 
with  regard  to  the  Rocky  River  bridge.  Silverthome  et  al  v. 
Parsons  et  al,  60  Ohio  St.,  331, 
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We  have  examined  all  the  points  made  by  the  plaintiff  in 
argument  and  in  his  brief  without  finding  any  sufficient  reason 
to  enjoin  the  proposed  improvement  as  being  beyond  the  au- 
thority of  the  county  commissioners  to  make,  or  as  involving  any 
such  irregularity  of  procedure  as  to  render  the  expenditure  of 
money  therefor  illegal. 

Our  Brother  Winch  has  refrained  from  participating  in  our 
deliberations,  and  the  other  members  of  the  court  have  inde- 
pendently reached  the  conclusions  thus  indicated.  He  is  a 
resident  and  property  owner  in  a  part  of  the  city  which  will  re- 
ceive a  material  advantage  from  the  proposed  improvement,  and 
he  wishes  it  to  be  understood  that  his  personal  opinion  has  in  no 
wise  contributed  to  the  conclusions  reached. 

The  petition  will  be  dismissed. 


TAXABILITY  Or  STOCK  IN  A  FOREIGN  CORPORATION. 

Circuit  Court  of  Cuyahoga  County. 

The  Cleveland-Cliffs  Iron  Company  v.  James  P.  Madigan, 

CoTTNTY  Treasurer.* 

Decided,  March  20,  1911. 

Taxation — Shares  in  Foreign  Corporaiion  Otoned  J>y  Foreign  Corpo- 
ration, 

1.  Shares  of  stock  in  a  foreign  corporation  owned  hy  another  foreign 

corporation  doing  business  in  this  state  are  not  taxable,  notwith- 
standing the  certificates  evidencing  such  ownership  are  physically 
in  the  custody  of  officers  of  the  latter  corporation  at  a  branch  ofBce 
maintained  within  the  confines  of  the  state. 

2.  Shares  in  a  joint  stock  association  under  the  laws  of  Michigan,  for 

purposes  of  taxation  under  the  laws  of  Ohio,  are  not  to  be  dis- 
tinguished from  shares  in  a  corporation. 

Hoyt,  Dustin,  Kdley,  McKeehan  &  Andrews,  for  plaintiff. 
iV.  E.  Warwick  and  Walter  D,  Meals,  contra. 

Henry,  J. ;  Winch,  J.,  and  Marvin,  J.,  concur. 

This  proceeding  in  error  is  brought  to  reverse  a  judgment  of 
$278,787.80  recovered  at  the  January,  1911,  term  of  the  Ciiya- 

•Afflrmed  without  opinion,  Madigan  v.  ClevelandrCliffa  Iron  Co.,  88  Ohio 
State. 
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hoga  Common  Pleas  Court  by  the  treasurer  of  said  county 
against  the  Cleveland-Cliffs  Company  for  arrears  of  taxes  alleged 
to  be  due  for  the  years  1900  and  to  1905  inclusive  on  shares  of 
stock  then  owned  by  said  corporation  in  certain  Michigan  com- 
panies.    There  is  no  controversy  about  the  facts. 

The  Cleveland-Cliflfs  Iron  Company  was  organized  under  the 
laws  of  West  Virginia  as  a  *' non-resident  domestic  corporation*' 
with  **its  principal  oflSce,  or  place  of  business,  in  the  city  of 
Chicago,  county  of  Cook,  state  of  Illinois."    By  proper  proceed- 
ings, in  February,- 1904,  the  articles  of  incorporation  were  so 
amended,  * '  That  the  place  of  the  principal  oflBce  of  the  Cleveland- 
Cliffs  Iron  Company  be  and  hereby  is  changed  from  the  city  of 
Chicago,   county   of   Cook,   state   of   Illinois,   to   the   City   of 
Ishp'eming,  county  of  Marquette,  state  of  Michigan."    By  one 
of  its  by-laws  said  company's  board  of  directors  were  empowered 
"to  establish  a  branch  office  of  the  company  in  the  city  of 
Cleveland,  county  of  Cuyahoga  and  state  of  Ohio,  and  at  such 
other  place  or  places  as  they  may  see  fit,  and  at  any  such 
branch  office  when  established  all  meetings  of  said  board  whether 
special  or  regular,  and  of  the  executive  committee  and  of  the 
stockholders  can  be  held."    In  July,  1891,  a  Cleveland  office 
was  accordingly  established  at  Nos.  4  and  5  Mercantile  Bank 
Building,  Cleveland,  Ohio,  and  that  office  became  and  was  in  fact 
during  all  the  period  in  controversy,  the  main  office  of  the  com- 
pany, where  its  principal  office  business  was  transacted,  and  its 
corporate  meetings  were  held,  its  records  kept,  and  where  the 
certificates  of  stock  owned  by  it  in  other  non-resident  companies 
were  kept  in  the  custody  of  its  proper  officers.     The  principal 
offices  named  in  the  articles  of  incorporation  and  the  amend- 
ment thereto  were  only  nominally  such,  but  the  company  owned 
and   operated  large  physical  properties  in  Michigan.    Under 
West  Virginia  statutes  '*  domestic  corporations  are  subdivided 
into  two  classes,  resident  and  non-resident.    A  resident  corpora- 
tion is  a  domestic  corporation  whose  principal  place  of  business 
and  chief  works  (if  it  have  chief  works)  are  located  within  this 
state,    a    non-resident    corporation    is    a    domestic    corporation 
whose  principal  place  of  business  or  chief  works  is  located  with- 
out  this  state."    Non-resident  domestic  corporations  of  West 
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Virginia  are  required  to  designate  a  statutory  agent,  resident  of 
West  Virginia,  upon  whom  all  process^  can  be  served,  and  an 
annual  license  fee,  higher  than  that  imposed  upon  resident 
domestic  corporations,  is  exacted  of  them  by  the  laws  of  that  state. 

The  distinction  thus  recognized  by  the  statutes  of  West  Vir- 
ginia is  unknown  to  our  laws;  but  the  corporate  character  of 
the  plaintiff  in  error,  and  its  status  in  Ohio  as  a  foreign  corpora- 
tion, duly  authorized  as  such  to  do  business  in  this  state,  sub- 
ject to  our  statutes  regulating  foreign  corporations  which  seek 
to  do  business  here,  must  be  acknowledged.  Indeed  it  was  sued 
in  the  original  action  in  its  corporate  capacity,  and  if,  as  a  non- 
resident domestic  corporation  of  West  Virginia,  it  had  been 
organized  with  its  principal  ofBce  and  place  of  business  expressly 
located  in  Ohio,  it  would  still  have  been,  so  far  as  our  laws 
are  concerned,  a  foreign  corporation  if  corporation  at  aU.  BanJc 
V.  Hall,  35  Ohio  St.,  158;  Newburg  Petroleum  Co.  v.  Weare, 
27  Ohio  St.,  343;  Hanim  v.  International  Petroleum  Co.,  23 
Ohio  St.,  622. 

Whether  or  not  the  plaintiff  in  error  is  exceeding  its  corporate 
powers  in  maintaining  what  is  in  fact  its  principal  office  in 
Ohio,  contrary  to  the  provisions  of  its  charter,  is  a  question  not 
presented  for  our  decision  upon  this  record.     Deriving  whatever 
corporate  powers  it  has  or  may  justly  exercise,  from  the  laws 
of  another  state,  it  can  not  be  deemed  domestic  to  Ohio.    Nor 
need  we  speculate  as  to  what  its  status  in  that  behalf  may  be 
in  West  Virginia  and  IVIichigan,  in  view  of  the  anomalous  pro- 
visions of  the   West  Virginia  laws,  which   it  has  invoked  to 
become  a  non-resident  domestic  corporation  of  the  former  state, 
and  in  the  latter  a  resident  foreign   corporation.    These  ex- 
pressions are  doubtless  contradictions  in  terms,  so  far,  at  least, 
as  the  laws  of  Ohio  are  concerned.     A  domestic  corporation  can 
not,  as  such,  become  a  non-resident  of  this  state  (State,  ex  rel,  v. 
Taylor  et  al,  25  Ohio  St.,  278).     Neither  can  a  foreign  corpora- 
tion, as  such,  have  a  legal  residence  in  this  state  {Lander,  Treas- 
urer of  CuyaJioga  County,  v.  Burke,  65  Ohio  St.,  532,  542; 
Humphreys  v.  State,  70  Ohio  St.,  68).      In  the  latter  case,  the 
benefit  of  the  statutory  exemption  of  public  charities  from  the 
Ohio  collateral  inheritance  tax,  was  denied  to  certain  foreign 
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eleemosynary  corporatioiis,  which  maintained  benevolent  institu- 
tions in  this  state,  because  being  incorporated  under  the  laws  of 
other  states,  they  were  legally  non-residents  of  Ohio,  and  hence 
not  within  the  language,  **any  institution  in  said  state  for 
purposes  of  purely  public*  charity,  or  other  exclusively  public 
purposes.*'  Price,  J.,  in  the  opinion  of  the  court,  at  page  78 
says: 

**It  is  not  a  new  proposition,  that  the  home  of  the  corporation 
is  the  state  of  its  incorporation  and  when  so  incorporated  under 
the  laws  of  a  state  selected  for  that  purpose,  it  has  also  selected  its 
abiding  place,  and  no  longer  can  be  recognized  as  homeless,  or  as 
abiding  in  every  state  where  they  have  agencies  carrying  forward 
their  work  of  benevolence  and  charity.''  He  quotes  Mr.  Jus- 
tice Fields'  language  in  Paul  v.  Virginia^  8  Wallace,  168,  181: 

**The  corporation  being  the  mere  creation  of  local  law,  can 
have  no  legal  existence  beyond  the  limits  of  the  sovereignty  where 
created.  As  said  by  this  court  in  Bank  v.  Earle,  *It  must  dwell 
in  the  place  of  its  creation,  and  can  not  migrate  to  another 
sovereignty.'  " 

Foreign  corporations  exercise  their  corporate  powers  in 
jurisdictions  other  than  those  of  their  creation,  solely  by  the 
comity  of  states,  which  is  presumed  to  suffer  such  exercise  where 
it  is  not  denied  or  qualified  by  law.  The  plaintiff  in  error, 
thus  doing  business  in  Ohio  as  a  foreign  corporation,  must  there- 
fore be  deemed  to  be  a  non-resident  of  this  state,  notwithstand- 
ing that  its  chief  office  and  place  of  doing  business  is  in  fact  here. 

That  the  plaintiff  in  error  is  a  non-resident  of  this  state 
becomes  important  in  the  ascertainment  of  the  situs  for  taxa- 
tion of  its  intangible  personal  property,  to-wit,  ^lichigan  stock. 

Section  2744,  Revised  Statutes,  provides: 

'*The  president,  secretary  and  principal  accounting  officer  of 
every  company,  except  banking  or  other  corporations  whose  taxa- 
tion is  specifically  provided  for,  for  whatever  purpose  they  may 
have  been  created,  whether  incorporated  by  any  law  of  this  state 
or  not,  shall  list  for  taxation,  verified  by  the  oath  of  the  person 
so  listing,  all  the  personal  property,  which  shall  be  held  to  in- 
clude all  such  real  estate  as  is  necessary  to  the  daily  operations 
of  the  company,  money  and  credits  of  such  company  or  corpora- 
tions within  the  state  at  the  actual  value  in  money,  in  manner 
following. ' ' 
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Section  2731,  Revised  Statutes,  provides: 

*'A11  property  whether  real  or  personal  in  this  state,  and 
whether  belonging  to  individuals  or  corporations;  and  all 
moneys,  credits,  investments  in  bonds,  stock,  or  otherwise,  of 
persons  residing  in  this  state,  shall  be  subject  to  taxation,  except 
only  such  as  may  be  expressly  exempted  therefrom;  and  such 
property,  moneys,  credits  and  investments  shall  be  entered  on 
the  list  of  taxable  property  as  prescribed  in  this  title." 


In  Grant  v.  Jones,  39  Ohio  St.,  506,  which  construes  this 
section,  it  was  held  that: 

*  *  Credits  owned  by  a  non-resident  of  this  state  are  not  taxable 
here  unless  they  are  held  within  this  state  by  a  guardian,  trustee, 
or  agent  of  the  owner  by  whom  they  must  be  returned  for 
taxation." 

• 

In  Bradley  v.  Bander,  36  Ohio  St.,  28,  35,  it  was  held  that  the 
situs  of  shares  of  stock, 

**for  the  purposes  of  taxation,  when  not  otherwise  provided 
for  by  statute,  is  that  of  the  domicil  of  the  owner.  That  shares  of 
stock  may  be  separated  from  the  person  of  the  owner,  by  statute, 
and  given  a  situs  of  their  own,  was  held  in  Tappan  v.  Merchants' 
National  Bank,  19  Wall.,  490.  But  when  not  so  separated,  that 
their  situs  follows  and  adheres  to  the  domicil  of  the  owner  is 
supported  by  a  great  weight  of  authority." 

In  Hubbard,  as  Treasurer,  v.  Brv^h,  61  Ohio  St.,  252,  constru- 
ing the  provision  of  Section  2746,  Revised  Statutes,  that  "no 
person  shall  be  required  to  list  for  taxation  any  share  or  shares 
of  the  capital  stock  of  any  company,  the  capital  stock  of  which 
is  taxed  in  the  name  of  such  company,"  it  was  held  that  a  resi- 
dent of  Ohio  is  not  taxable  upon  his  stock  in  a  foreign  corporation, 
all  of  whose  tangible  property  is  situated  and  taxable  in  Ohio, 
and  whose  other  property,  consisting  wholly  of  credits  derived 
from  its  business  transacted  here,  is  under  the  provisions  of 
Section  2744,  Revised  Statutes,  above  quoted,  likewise  taxable 
in  Ohio.  It  was  observed  in  that  case,  by  Bradbury,  C.  J.,  at 
pages  262-4: 

*'that  the  corporation  whose  stock  defendant  in  error  held,  was 
a  foreign  corporation,  but  that  all  of  its  property  was  situated 


CIRCUIT  COURT  REPORTS— NEW  SERIES.       345 


1913.  J  Cuyahoga  County. 

within  this  state  and  its  business  wholly  conducted  herein. 
Whatever  situs,  in  fact,  its  choses  in  action  possessed,  was  also 
herein,  for  it  appears  that  it  maintained  no  office  and  did  no 
business  whatever  in  West  Virginia,  the  state  by  which  it  was 
created,  but  that  its  office  was  in  this  state  where  its  property 
was  situated  and  its  business  transacted.  And  whether  these 
choses  in  action  consisted  of  promissory  notes,  book  accounts 
or  other  evidence  of  indebtedness,  they  must  be  presumed  to  have 
been  kept  in  its  office  in  this  state.  However,  notwithstanding  all 
this,  doubtless  the  legal  situs  of  this  intangible  property  for 
most  purposes,  was  that  of  the  residence  of  the  corporation, 
which,  in  law,  is  within  the  state  by  whose  authority  it  was 
created. 

**Does  that  situs  for  all  purposes  adhere  to  the  corporate 
residence,  or  many  choses  in  action,  having  the  relation,  connec- 
tion and  situation  in  which  these  were  found,  be  held  to  possess 
such  a  situs  in  this  state  as  will  clothe  the  state  with  jurisdiction 
over  them  for  taxation?  The  state  attempts  by  Section  2744, 
Revised  Statutes,  to  assert  and  exercise  such  power  of  jurisdic- 
tion. 

*'We  perceive  no  reason  for  denying  to  the  state  the  power 
asserted  by  this  section.  If  men  choose  to  resort  to  another  state 
or  county  for  authority  to  organize  a  corporation  for  the  pur- 
pose of  engaging  in  business  in  this  state,  or  if  that  was  not 
their  original  purpose,  choose  afterwards  to  plant  themselves 
herein,  and  in  either  case  transact  the  corporate  business  and 
hold  the  corporate  property  wholly  within  our  borders,  and 
enjoy  the  protection  of  our  laws,  it  is  only  just  and 
reasonable  that  its  property  should  be  subject  to  taxa- 
tion herein  as  fully  as  if  its  organization  had  been 
effected  under  our  own  laws,  and  the  right  of  taxation  should 
not  be  defeated  nor  limited  upon  the  ground  that  for  some 
other  purpose  the  situs  of  a  part  of  its  property  should  be 
regarded  as  being  in  the  state  or  country  where  the  corporation 
was  organized. 

**  Where  foreign  corporations  voluntarily  bring  their  property 
and  business  into  this  state  to  avail  themselves  of  advantages 
found  here  which  they  believe  will  enhance  the  probabilities 
that  the  business  they  intend  to  pursue  will  be  profitable,  they 
should  not  be  heard  to  complain  of  laws  which  tax  them  as 
domestic  corporations  are  taxed  by  the  state.  We  hold,  there- 
fore, that  the  provisions  of  Section  2744,  which  make  it  the  duty 
of  foreign  corporations  to  list  for  taxation  in  this  state,  their 
choses  in  action  where  they  are  held  within  the  state  and  grow 
out  of  the  business  they  conduct  therein,  is  a  valid  exercise 
of  the  taxing  powers  vested  in  the  state." 
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The  second  paragraph  of  the  syllabus  accordingly  declares, 
concerning  the  taxability  of  the  **  credits  of  such  company  or 
corporation  within  the  state,"  that: 

*'Choses  in  action,  whether  book  accounts,  promissory  notes, 
or  the  like,  or  foreign  corporations  that  are  kept  in  this  state 
and  arise  out  of  the  corporate  business  transacted  here,  are 
subject  to  taxation  under  the  provisions  of  Section  2744,  Revised 
Statutes." 

Construing  Sections  2731,  2744,  Revised  Statutes,  and  cognate 
sections,  the  Circuit  Court  of  Appeals  of  this  Circuit,  in  Western 
Assurance  Co,  v.  Ilalliday,  126  Fed.,  257,  in  its  opinion  by  Lur- 
ton,  C.  J.,  says,  at  page  262 : 

''When  the  several  sections  are  read  and  construed  together, 
it  is  obvious  that  the  intent  and  purpose  of  the  Legislature  is  to 
subject  to  taxation  every  form  of  personal  property  having  a 
situs  in  this  state,  including  such  forms  of  personal  properly  as 
money,  credits,  bonds,  and  stocks,  provided  only  that  these 
latter  are  held  or  owned  by  a  person  residing  in  the  state.  If 
they  are  owned  by  a  person  residing  in  Ohio,  they  are  subjected 
to  taxation  without  regard  to  the  place  of  their  deposit  or  lodg- 
ment, but  if  not  owned  by  a  person  residing  in  the  state,  their 
taxability  is  made  to  depend  upon  their  being  'held*  in  the  state 
by  some  one  residing  therein,  who  holds  and  controls  same  for 
the  non-resident  owner  as  agent  or  otherwise.  In  the  one  case 
Ohio  exercises  its  power  to  tax  by  reason  of  the  presence  of  the 
property  within  the  state,  and  in  the  other  by  virtue  of  the 
domicile  of  the  owner  and  the  saying  'MobUia  sequuniur  per- 
sonam/ " 

In  that  case  muncipal  bonds,  deposited  by  the  Western  Assur- 
ance Company,  incorporated  under  the  laws  of  the  Dominion  of 
Canada,  with  the  superintendent  of  insurance  of  the  state  of 
Ohio,  pursuant  to  the  provisions  of  Section  3660,  Revised 
Statutes,  and  registered  in  his  name,  were  held  to  be  taxable 
in  Ohio  as  the  personal  property  or  credits  of  a  foreign  corpora- 
tion, held  in  this  state. 

In  the  present  case,  the  stocks  sought  to  be  taxed  are  held 
by  the  corporation  itself,  and  not  by  a  trustee  or  depositary 
who  resides  in  this  state  and  holds  the  property  for  a  non-resi- 
dent.    Our  statutes  make  no  distinction  between  the  corpora- 
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tion  and  its  proper  officers  in  this  respect.     Under  Section  2744, 
Revised  Statutes,  the  corporation  is  required  to  make  its  returns 
for  taxation  by  and  through  the  president,  secretary,  and  prin- 
cipal accounting  officer,  who  are  thus  deemed  to  act  for  the  cor- 
poration.    None  of  these  corporate  officers,  are  required  in  that 
capacity,  to  make  return  of  the  taxable  corporate  property  ''as 
agent  or  attorney,  or  on  account  of  any  other  person  or  persons, 
company  or  corporation,"  under  Section  2734,  Revised  Statutes, 
but  directly  for  and  in  the  name  of  the  corporation  itself,  under 
Section  2744,  Revised  Statutes.     The  stocks  in  question  are  held 
and  owned  by  and  in  the  name  of  the  plaintiff  in  error,  and  by 
no  one  else.     It  holds  the  legal  title  and  the  certificates  are 
issued  to  its  name.     Municipal  bonds,  especially  when  registered, 
in  the  name,  not  of  the  non-resident  owner,  but  of  the  resident 
agent,  trustee,  or  depositary,  and  actually  lodged  with  and  held 
by  him  in  this  state;  and  credits  arising  here  out  of  business 
transacted  by  a  non-resident  corporation  doing  business  in  this 
state,  are,  as  we  have  seen,  properly  deemed  to  have  a  situs  for 
taxation  here.     But  it  would  be  enlarging  the  meaning  and  scope 
of  our  statutes,  beyond  anything  warranted  by  their  language  or 
by  any  authoritative  construction  thereof  laid  down  in  the  cases 
cited,  or  elsewhere,  to  hold  that  foreign  stocks  which  are  owned 
and  held  by  a  foreign  corporation,  or  other  non-resident,  doing 
business  in  this  state,  and  which  are  in  no  way  derived  from 
the  business  transacted  here,  are  nevertheless  taxable  in  Ohio, 
under  our  present  laws,  simply  because  the  certificates  evidencing 
such  ownership  are  physically  in  the  custody  of  their  owner  with- 
in the  confines  of  the  state.     In  no  proper  sense  can  it  be  said 
that   the  property   evidenced  by  such  certificates  of  stock  in 
foreign  corporations,  whose  property  is  located  wholly  without 
the  borders  of  the  state  is  within  the  state,  unless  the  owner  of 
such  stocks  resides  here.     And  as  already  observed,  the  plaint- 
iff in  error,  be^ng  a  foreign  corporation,  is  in  the  present  state 
of  our  laws  conclusively  presumed  to  be  a  non-resident  of  this 
state. 

As  regards  the  shares  of  the  Munising  Paper  Company,  which 
is  a  company  in  the  nature  of  a  joint  stock  association,  organized 
and  doing  business  in  the  state  of  Michigan,  we  think  they  are 
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not  to  be  discriminated  for  the  purpose  of  this  ease  from  the 
shares  of  stock  owned  by  the  plaintiff  in  error  in  Michigan  cor- 
porationSy  strictly  so-called.  Express  Co.  v.  State,  55  Ohio  St.,  79. 
The  judgment  of  the  court  of  common  pleas,  being  manifestly 
contrary  to  law,  is  reversed,  and  final  judgment  is  here  rendered 
for  the  plaintiff  in  error. 


UABIUTY  OP  PAYEE  AS  ENDORSER. 

Cfircuft  Court  of  Cuyahoga  County. 

The  a.  R.  Linn  Company  v.  C.  T.  Denly. 

Decided,  March  20,  1911. 

Negotiable  Instrumenta — Drawer,  as  Endorsee,  Can  Not  Hold  Payee 
as  Endorser. 

Under  the  negotiable  instruments  act,  the  drawer  of  a  bill,  who  sub- 
sequently becomes  its  holder,  can  not  hold  the  payee  on  his  en- 
dorsement. 

Wing,  Myler  &  Tumey,  for  plaintiff  in  error. 
A.  A.  t&  A.  H.  Bemis,  contra. 

Henry,  J. ;  Winch,  J.,  and  Marvin,  J.,  concur. 

The  parties  stand  here  as  they  did  below,  where  the  plaintiff 
sued  on  the  following  bill  of  exchange,  which  it  acquired  after 
maturity,  from  the  drawer,  in  whose  shoes  therefore  it  stands: 

''$67.96.  Cleveland,  Omo,  Sept.  10,  1908. 

* '  September  30th,  after  date,  pay  to  the  order  of  C.  T.  Denly, 
Sixty-Seven  and  96-100  dollars,  payable  at  the  Garfield  Savings 
Bank,  Euclid  Avenue.  Value  received,  and  charge  the  same  to 
the  account  of 

A.  R.  Linn,  Bra.  Agt. 
' '  To  the  Denly  Company, 

Cleveland,  Ohio. 
''Indorsements: 
''Accepted:    The  Denly  Company, 

By  C.  T.  Denly,  Prest. 
C.  T.  Denly/' 
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The  petition  alleges  that  Linn,  a  sugar  broker,  in  negotiating 
a  sale  of  that  commodity  to  the  Denly  Company,  refused  to  . 
make  the  sale  unless  the  prices  were  secured  by  the  personal 
credit  of  the  defendant  here.  The  transaction  was  accordingly 
completed  in  the  left  handed  manner  indicated  by  the  bill  of 
exchange  above  copied.  The  Denly  Company  having  become 
insolvent,  the  plaintiff  seeks  to  hold  the  defendant  as  a  party 
secondarily  liable  on  the  bill  of  exchange. 

The  action  was  strictly  upon  the  instrument,  and  the  question 
is  whether  the  drawer  of  a  bill,  who  becomes  the  holder,  can 
hold  the  payee  on  his  endorsement,  as  a  party  liable  secondarily, 
or  at  all. 

Under  the  plain  provisions  of  Sections  8155,  8166  and  8226, 
General  Code,  Sections  3172v,  3173/  and  3175,  Revised  Statutes, 
we  are  perfectly  clear  that  he  can  not.  When  a  bill  makes  a 
circuit  and  comes  back  into  the  hands  of  a  prior  party,  the 
intervening  parties  are  discharged  of  liability.  Here  Linn,  thp 
drawer,  subsequently  became  the  holder.  Denly  is  an  interven- 
ing party,  and  as  such  was  discharged. 

This  may  not  have  been  the  intention  of  the  parties;  but 
their   intention  can  not  override  the  plain  provisions  of  our 
Negotiable  Instruments  Act,  in  actions  brought  upon  such  instru- 
ments. 
Judgment  affirmed. 
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CLAIM  THAT  INJURY  TO  PLAINTIFF  RESULTED  FROM  A 
DIFFERENT  ACCIDENT  THAN  THE  ONE  IN  SUIT. 

Court  of  Appeals  for  Clermont  County. 

The  Cincinnati,  Milpord  &  Loveland  Traction  Company  v. 

Vena  Hatfield. 

Decided,  May,  1913. 

Negligence — Intending  Passenger  Dragged  by  Premature  Starting  of 
Car — Treatment  of  Injury  Delayed  for  Four  Months — Contention 
that  Injury  Resulted  Otherwise  than  in  the  Accident  in  Suit- 
Competency  of  Evidence. 

An  adverse  witness  may,  on  proper  foundation  being  laid,  be  con- 
tradicted or  impeached  by  proof  of  his  statements  or  acts  incon- 
sistent with  his  testimony  on  the  trial. 

Thorne  Baker  and  Eli  H.  Spiedel,  for  plaintiff  in  error. 
C.  C,  Kearns,  Louis  Hicks  and  Griffiths  &  Nichols,  contra. 

Jones,  0.  B.,  J.;  Jones,  E.  H.,  J.,  concurs;  Swing,  P.  J.,  not 
sitting. 

This  is  a  proceeding  to  reverse  the  judgment  obtained  against 
the  plaintiff  in  error  by  Vena  Hatfield,  defendant  in  error,  for 
an  injury  claimed  to  have  been  received  in  attempting  to  board 
one  of  its  traction  cars  as  a  passenger,  at  Conover's  stop,  in 
Clermont  county,  Ohio,  in  February,  1908.  The  car  had  stopped 
at  that  station  for  the  purpose  of  taking  on  passengers.  Her 
father  and  brother  had  preceded  her  in  boarding  the  car,  and 
she  was  in  the  act  of  getting  on  the  car  with  one  foot  on  the 
step  and  her  left  hand  holding  to  one  of  the  handle  bars,  when 
the  car  was  started  and  she  was  thrown  from  the  step,  and  her 
hand  and  wrist  slipped  through  the  handle  bar  between  it  and 
the  end  of  the  car  in  such  a  way  that  she  could  iioi  withdraw  it, 
and  she  was  dragged  for  some  little  distance — about  seventy-five 
or  a  hundred  yards — before  the  car  was  again  stopped  and  she 
was  released  and  taken  on  the  car.  As  a  result  of  said  injuries 
her  arm  became  stiff  and  she  lost  the  entire  use  of  the  elbow 
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joint.  It  is  apparent  that  the  injury  was  not  given  the  prompt 
attention  which  it  deserved;  as  no  regular  physician  was  called 
to  treat  it  until  she  went  to  the  hospital  about  four  months  after 
the  accident. 

.  There  is  considerable  conflict  in  the  evidence,  the  traction 
company  denying  that  the  accident  occurred  at  all  upon  its  car, 
and  the  case  has  been  tried  before  a  jury  three  different  times 
resulting  each  time  in  a  verdict  for  the  plaintiff.  The  present 
verdict  of  $4,000  was  reduced  by  consent  of  plaintiff,  at  the 
suggestion  of  the  trial  judge,  by  remittitur  of  $1,400. 

A  number  of  errors  are  urged  and  fully  argued  by  counsel  for 
plaintiff  in  error,  but  a  careful  examination  of  the  entire  record 
fails  to  show  us  any  prejudicial  error  as  against  plaintiff  in 
error,  or  any  reason  why  the  verdict  of  the  jury  should  be 
disturbed  by  a  reviewing  court. 

It  is  specially  contended  by  counsel  for  plaintiff  in  error  that 
the  testimony  of  the  witnesses  Cherry  and  Johnson  as  found  in 
the  present  record  is  the  same  as  the  testimony  of  the  same  wit- 
nesses in  the  last  previous  trial,  which  was  found  by  the  Supreme 
Court  in  its  unreported  decision,  86  0.  S.,  356,  to  have  been 
hearsay.  Counsel  are  not  accurate  in  this  contention,  as  the 
testimony  of  the  witness  Johnson  is  not  found  at  all  in  the  pres- 
ent record,  and  the  only  testimony  given  by  the  witness  Cherry  is 
the  statement  which  directly  contradicts  the  testimony  of  the 
witness  Jap  Slone,  the  foundation  for  such  contradiction  having 
first  been  laid  by  asking  the  same  question  of  Slone.  The  testi- 
mony given  by  both  the  witnesses  Cherry  and  Johnson,  in  the 
previous  trial,  contains  objectionable  hearsay  outside  of  that 
testimony  of  the  witness  Cherry  which  is  reported  in  this  record 
and  to  which  exceptions  had  been  reserved,  and  the  ruling  of 
the  Supreme  Court  in  basing  the  reversal  in  part  upon  the  im- 
proper admission  of  that  hearsay  testimony  was  undoubtedly 
correct.  The  court  did  not  point  out  the  particular  question 
and  answer  in  the  testimony  of  the  witness  Cherry  which  alone 
appear  in  this  record,  as  being  embraced  in  such  objectionable 
hearsay,  and  no  doubt  referred  to  the  other  objectionable  testi- 
mony.   Because  we  think  that  Cherry's  testimony  in  this  case 
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is  competent  as  coming  within  the  rule  laid  down  in  -4.660^^8 
Trial  Brief  (Civ.  Jury  Trial),  IW,  and  Aitorney-Oeneral  v. 
Hitchcock,  1  Exch.,  99 ;  Kent  v.  State,  42  O.  S.,  426 ;  as  this 
testimony  involves  a  question  vital  to  the  case,  being  whether  the 
injury  was  caused  by  the  traction  company,  or  by  a  fall  on 
the  ice,  or  by  scuffling,  and  the  testimony  of  Cherry  was  proper- 
ly introduced  as  proving  that  the  witness  Slone  had  made  a 
statement  to  him  contradicting  other  parts  of  his  testimony  in 
which  he  denied  any  knowledge  of  an  injury  to  her  by  the 
traction  company. 

The  admission  of  so  much  of  Cherry's  testimony  as  is  con- 
tained in  this  record  is  not  therefore,  in  the  opinion  of  this 
court,  prejudicial  error  or  in  conflict  with  the  ruling  of  the 
Supreme  Court. 

Judgment  affirmed. 


RECOVERY  OF  INSURANCE  POLICY,  ISSUED  BUT  NOT 

DELIVERED. 

Court  of  Appeals  for  Richland  County. 

The  Prudential  Insurance  Company  op  America  v.  Florence 

Shively. 

Decided,  January  Term,  1913. 

Life  Insurance — Pleading  Where  Company  Relies  on  Violation  of  Special 
Conditions — Policy  Issued  But  Delivery  Withheld  Because  Applicant 
Had  Become  III — Applicant  Dies  and  Company  Held  Liable — Agency 
— Waiver — Ratification — Estoppel — Failure  to  Charge  Specially 
Where  No  Request  so  to  do  Was  Made. 

1.  In  an  action  on  a  policy  of  life  insurance,  failure  of  the  company  to 

plead  any  of  the  conditions  of  the  policy  as  a  special  defense, 
renders  it  doubtful  whether  the  plaintiff  would  be  required  to  offer 
any  proof  in  support  of  an  averment  of  waiver,  but  would  rather 
be  entitled  to  a  judgment  on  the  pleadings. 

2.  An  assignment  of  error  based  upon  failure  of  the  court  to  charge 

specifically  upon  any  branch  of  the  case,  or  upon  any  issue  made  by 
the  pleadings,  can  not  be  considered  where  the  record  falls  to  dl8- 
close  that  any  request  was  made  of  the  court  to  so  charge. 
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3.  A  court  iB  within  the  law  in  charging  the  Jury  that  the  act  of  the 

company  in  mailing  a  policy  to  its  agent,  to  be  by  him  delivered  to 
the  insured,  constitutes  delivery  to  the  insured  where  the  first 
premium  has  been  paid.  The  contract  is  consummated  by  accept- 
ance of  the  application  for  insurance,  executing  the  policy  and  the 
depositing  of  it  in  the  mail  directed  to  the  agent  for  delivery  to 
the  applicant,  and  delivery  in  law  becomes  complete  without  actual 
manual  delivery  being  made. 

4.  Where  the  agent  of  a  life  insurance  company,  having  knowledge  that 

a  policy  has  been  issued  on  an  application  made  through  him,  visits 
the  insured  and  collects  the  first  premium,  but  finding  the  insured 
complaining  of  being  ill  delays  delivery  of  the  policy  but  retains 
the  premium,  and  in  the  meantime  typhoid  fever  develops  and  the 
insured  dies  therefrom,  the  company  is  liable  on  the  policy  on  the 
principle  of  ratification  and  estoppel. 

Marriott,  J.;  Shields,  J.,  and  Voorhees,  J.,  concur. 

This  case  comes  to  this  court  on  error  from  the  judgment  of 
the  Court  of  Common  Pleas  of  Richland  County.  The  action 
below  was  brought  by  defendant  in  error,  Florence  Shively, 
against  the  Prudential  Insurance  Company,  plaintiff  in  error, 
upon  a  policy  of  life  insurance.  The  issues  were  made  by  the 
pleadings  and  the  cause  was  tried  to  a  jury,  which  returned 
its  verdict  for  the  plaintiff.  Motion  for  a  new  trial  was  duly 
filed,  the  same  overruled  by  the  court,  and  judgment  was  en- 
tered upon  the  verdict. 

To  reverse  this  judgment  error  is  now  prosecuted  to  this 
court,  and  the  grounds  of  error  complained  of  are  set  out  in 
the  petition  in  error  and  are: 

First.  Error  of  the  court  in  overruling  the  motion  for  a 
new  trial. 

Second.  The  verdict  and  judgment  are  against  the  weight  of 
the  evidence. 

Third.     The  verdict  and  judgment  are  contrary  to  law. 

Fourth.     Error  of  the  court  in  its  charge  to  the  jury. 

Fifth.  Error  of  the  court  in  refusing  to  charge  the  jury  as 
requested  by  defendant  (plaintiff  in  error). 

Sixth.  Error  of  the  court  in  rejecting  evidence  offered  by 
the  plaintiff  in  error. 
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Seventh.  Error  of  the  court  in  admitting  evidence  objected 
to  by  plaintiff  in  error. 

Eighth.  Error  of  the  court  in  refusing  to  take  the  case  from 
the  jury,  made  at  the  close  of  plaintiff's  evidence  and  renewed 
at  the  close  of  all  the  evidence. 

The  case  below  was  tried  upon  the  issues  made  by  the  first 
amended  petition,  to  answer  thereto,  and  the  evidence.  The 
amended  petition  alleges  in  part  as  follows: 

That  on  or  about  the  4th  day  of  August,  1909,  John  Shively, 
husband  of  the  plaintiff,  at  the  solicitation  of  Prank  IM.  Peters, 
who  was  then  acting  as  the  agent  and  representative  of  defend- 
ant, made  his  application  to  defendant  company  for  a  certain 
policy  of  insurance,  commonly  known  as  a  ''twenty  year  en- 
dowment policy'*  on  his  life,  for  the  sum  of  $1,000,  to  be  paid 
to  his  wife,  Florence  Shively,  the  plaintiff  herein,  in  the  event 
of  his  death,  and  after  due  notice  of  his  death  had  been  given 
said  defendant  company,  in  consideration  of  the  payment  by 
him,  the  said  John  Shively,  to  said  defendant  company,  of  an 
annual  premium  of  $45.09,  with  a  further  provision  that  said 
contract  or  policy  of  insurance  should  not  take  effect  until  it 
had  been  issued  and  delivered  by  said  defendant  company  and 
the  first  premium  paid  in  full,  while  his  health  was  in  the  same 
condition  as  described  in  said  application.  Said  John  Shively 
was  examined  by  a  local  physician  or  examiner  of  said  com- 
pany on  the  5th  day  of  August,  1909,  and  by  said  examiner 
found  to  be  a  good  and  proper  risk  for  life  insurance,  and  so 
reported,  and  said  report,  together  with  said  application,  was 
forthwith  mailed  to  said  defendant  company  at  its  home  office 
in  Newark,  N.  J.,  on  or  about  the  6th  day  of  August,  1909. 
Defendant  company  agreed  with  said  John  Shively  by  and 
through  its  agent  and  representative,  that  if  said  applicant  was 
found  to  be  a  desirable  risk,  it  would  forthwith  issue  and  de- 
liver to  him  a  policy  in  the  form  prescribed  by  law  and  provided 
for  in  his  said  application,  by  the  terms  of  which  it  would 
agree  to  pay  to  his  wife,  Florence  Shively,  the  sum  of  $1,000, 
in  the  event  of  his  death,  provided  the  annual  premium  provided 
for  in  said  policy  had  been  paid,  and  the  company  had  due  notice 
find  proof  of  his  death. 
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Said  application  was  duly  received  by  defendant  company, 
but  in  violation  of  said  agreement  was  held  in  suspense  and 
not  acted  upon  by  defendant  company  until  the  12th  day  of 
August,  1909,  when  defendant  company  did  issue  and  deliver 
its  certain  policy,  to-wit,  Policy  No.  10887113,  in  the  form 
provided  for  in  said  application,  and  forwarded  it  by  mail  to  its 
local  agent  at  Mansfield,  Ohio. 

On  the  13th  day  of  August,  1909,  John  Shively  paid  to  the 
agent  and  representative  of  defendant  the  first  premium  on 
said  policy,  to-wit,  the  sum  of  $45.09,  upon  the  express  repre- 
sentation and  agreement  of  said  agent  that  his  application  had 
been  accepted  and  his  policy  issued,  and  that  said  policy  would 
to  be  delivered  promptly  to  him  as  soon  as  it  was  received  at 
Mansfield,  Ohio. 

It  is  further  alleged  that  said  policy  of  insurance  was  re- 
ceived at  Mansfield,  Ohio,  on  or  about  the  13th  day  of  August, 
1909,  but  it  was  not  tendered  or  delivered  to  John  Shively,  or 
to  this  plaintiff,  and  said  premium  so  paid  by  John  Shively  was 
not  returned  or  tendered  back  to  John  Shively  until  September 
9,  1909,  in  the  afternoon  of  said  day,  and  that  said  John  Shively 
died  about  seven  o'clock  in  the  morning  of  September  9,  1909. 

PlaintiflE  says  that  when  the  said  John  Shively  paid  the  pre- 
mium on  said  policy  of  insurance,  the  agent  of  defendant,  with 
full  knowledge  of  said  John  Shively 's  health  and  physical  con- 
dition represented  to  him  that  the  policy  was  no  doubt  issued 
and  on  the  way  to  the  agent,  and  that  if  he  would  pay  the  pre- 
mium the  policy  would  be  delivered  to  him  and  the  insurance 
would  be  effected. 

Plaintiff  says  that  said  John  Shively,  relying  on  said  repre- 
sentations, paid  said  premium,  and  the  policy  was  received  by  the 
agent  of  defendant  at  Mansfield  within  a  few  hours  of  the  time 
the  premium  was  paid,  and  while  said  John  Shively 's  health 
and  physical  condition  was  the  same  as  it  was  when  the  premium 
was  paid  and  accepted  by  defendant's  agent;  and  the  plaintiff 
says  that  the  defendant  waived  the  conditions  with  respect  to 
the  applicant's  health  being  in  the  same  condition  as  described 
in  the  application,  and  waived  all  of  the  conditions  to  the  de- 
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livery  of  the  policy,  and  said  John  Shively  was  entitled  to  the 
immediate  delivery  of  the  policy  by  the  agent  of  the  defendant. 
Due  notice  of  the  death  of  John  Shively  was  given  to  defendant 
company  on  or  about  the  13th  day  of  September,  1909,  and 
demand  made  on  said  defendant  company  for  the  sum  of  $1,000, 
as  the  proceeds  of  said  policy  or  contract  of  insurance  above 
set  forth,  on  or  about  the  28th  day  of  September,  1909,  which 
defendant  has  wholly  failed  and  refused  to  pay.  It  is  further 
alleged  that  plaintiff  and  her  late  husband,  John  Shively,  have 
done  and  performed  all  the  conditions  of  said  contract  on  their 
part  to  be  performed.  A  copy  of  said  policy  of  insurance  which 
was  contracted  for  as  above  alleged  is  hereto  attached,  marked 
Exhibit  **A,''  and  plaintiff  prays  for  judgment  for  $1,000,  with 
interest  from  the  9th  day  of  September,  1909. 

The  answer,  which  controverts  but  few  of  the  averments  of 
the  petition,  made  the  following  admissions  and  denials: 

Admits  that  on  or  about  the  4th  day  of  Au^st,  1909,  John 
Shively  was  the  husband  of  plaintiff;  that  on  or  about  said  date 
John  Shively  made  application  for  a  policy  of  insurance,  com- 
monly known  as  an  endowment  policy,  on  his  life  in  the  sum 
of  $1,000,  to  be  paid  to  the  plaintiff  in  the  event  of  the  death 
of  said  John  Shively;  that  said  application  was  made  to  de- 
fendant company ;  that  the  annual  premium  on  said  policy  was  to 
be  the  sum  of  $45.09 ;  that  there  was  a  provision  that  said  con- 
tract of  insurance  should  not  take  effect  until  it  had  been  issued 
and  delivered  by  said  defendant  company  and  the  first  premium 
paid  in  full  while  his  health  was  in  the  same  condition  as  de- 
scribed in  said  application.  Admits  that  said  John  Shively  was 
examined  by  the  local  physician  of  the  defendant  company  on  the 
5th  day  of  August,  1909,  and  found  to  be  a  proper  risk  for  life 
insurance.  Admits  that  said  report  of  said  physician,  together 
with  the  said  application,  was  forwarded  to  the  defendant  com- 
pany at  its  office  in  the  city  of  Newark,  N.  J.;  also  further  ad- 
mits that  it  issued  its  certain  policy  No.  10887113  and  mailed 
the  same  to  its  aorent  at  ^Mansfield,  Ohio;  admits  that  it  tendered 
the  premium  to  John  Shively  on  the  9th  day  of  September,  1909; 
admits  that  defendant  company  received  notice  of  the  death  of 
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John  Shively  on  or  about  the  13th  day  of  September,  1909,  and 
that  demand  was  made  on  defendant  company  for  the  sum  of 
$1,000,  on  or  about  the  28th  day  of  September,  1909.  Defendant 
further  answering  denies  each  and  every  other  allegation  in 
said  petition  contained  not  herein  specifically  admitted. 

Prom  these  pleadings  it  will  be  observed  that  there  were  few 
controverted  questions  of  fact;  practically  the  only  material 
allegation  of  the  petition  put  in  issue  by  the  answer,  under  the 
denials  pleaded,  is  the  averment  of  the  petition  pleading  a 
waiver  of  one  of  the  conditions  of  the  policy  as  contained  in 
the  application,  which  application  is  made  a  part  of  the  policy. 

It  will  be  observed  that  the  defendant  below  did  not  plead 
any  of  the  conditions  of  the  policy  as  a  separate  defense,  which 
under  the  rule  would  be  necessary  in  order  to  avail  itself  of 
the  special  provisions  of  the  policy  as  a  special  defense. 

The  plaintiff  after  pleading  a  special  condition  of  the  applica- 
tion that  '*said  contract  or  policy  of  insurance  should  not  take 
effect  until  it  had  been  issued  and  delivered  by  said  defendant 
company,  and  the  first  premium  paid  in  full,  while  his  ( Shive- 
ly's)  health  was  in  the  same  condition  as  described  in  said  ap- 
plication," and  then  averring  that  the  defendant  company 
waived  the  condition  with  respect  to  the  applicant's  health 
being  in  the  same  condition  as  described  in  the  application, 
averred  that  **  plaintiff  and  her  husband,  John  Shively,  have 
done  and  performed  all  the  conditions  of  said  contract  on  their 
part  to  be  performed." 

It  is  held  in  Insurance  Co.  v.  Titus,  82  0.  S.,  161-173,  that: 

*'The  defendant  in  order  to  put  the  plaintiff  to  her  proof  as 
to  the  performance  of  this  condition  should  have  denied  per- 
formance of  all  the  conditions  and  should  have  pleaded  specially 
the  provisions  of  the  policy." 

The  averment  that  *' plaintiff  and  her  husband,  John  Shively, 
have  done  and  performed  all  the  conditions  of  said  contract 
on  their  part  to  be  performed,"  is  not  put  in  issue  by  a  general 
denial ;  but  to  make  that  an  issue  and  to  place  upon  the  insured 
the  burden  of  proving  a  waiver  of  those  facts,  they  should  be 
pleaded  by  the  insurer.     Ins.  Co.  v.  Titus,  supra,  2d  Syl. 
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Under  this  state  of  the  pleadings  it  is  doubtful  whether  the 
plaintiff  below  was  required  to  offer  any  proof  in  support  of 
the  averment  of  a  waiver,  and  if  not  the  plaintiff  below  would 
have  been  entitled  to  a  judgment  upon  the  pleadings ;  but  with- 
out deciding  this  question,  how  does  the  case  stand  upon  the 
issues  as  tried  as  it  comes  to  this  court  upon  the  record! 

After  the  jury  was  sworn  and  before  any  evidence  was  of- 
fered, the  defendant  below  moved  the  court  for  a  judgment  upon 
the  pleadings,  and  the  court  overruled  the  motion,  and  defend- 
ant excepted. 

In  this  we  think  the  court  was  clearly  right  and  committed 
no  error  in  so  holding. 

During  the  progress  of  the  trial-  the  defendant  offered  numer- 
ous objections  to  the  introduction  of  testimony  on  the  part  of 
the  plaintiff,  and  the  court  overruled  the  objections,  and  de- 
fendant noted  its  exceptions. 

We  have  carefully  read  the  entire  bill  of  exceptions,  and  care- 
fully considered  all  objections  to  the  testimony,  and  are  entirely 
satisfied  that  the  court  committed  no  prejudicial  error  in  the 
admission  of  the  testimony  complained  of. 

One  of  the  grounds  of  error  complained  of  in  the  petition  in 
error  was  the  refusal  of  the  court  to  charge  the  jury  as  re- 
quested by  plaintiff  in  error. 

The  record  failing  to  show  that  the  plaintiff  in  error  asked 
the  court  to  charge  specially  upon  any  branch  of  the  case,  or 
as  to  any  issue  made  by  the  pleadings,  and  made  no  request 
whatever  of  the  court  to  charge  the  jury,  this  alleged  error  need 
not  be  considered.  There  is  nothing  before  the  court  to  review 
as  to  that  claimed  error. 

At  the  close  of  all  the  testimony  the  defendant  below  renewed 
its  motion  for  a  judgment  and  moved  the  court  to  arrest  the 
case  from  the  jury,  and  instructed  the  jury  to  return  its  ver- 
dict for  the  defendant.  The  court  overruled  the  motion  and  the 
defendant  excepted.  In  so  ruling  we  think  the  court  committed 
no  error. 

The  court  then  charged  the  jury  generally  upon  the  iasraes 
made  by  the  pleadings.  The  defendant  excepted  to  the  charge 
as  a  whole  and  to  each  and  every  part  thereof. 
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We  have  carefully  reviewed  and  considered  the  charge  as 
given  by  the  trial  judge  to  the  jury,  and  have  reached  the  con- 
clusion that  the  same  fairly  submitted  to  the  jury  the  issues 
made  by  the  pleadings;  that  it  was  a  plain,  fair  statement  of 
the  issues  for  the  determination  of  the  jury.  It  certainly  was 
not  prejudicial  to  the  plaintiff  in  error. 

Upon  the  law  we  think  the  court  correctly  instructed  the  jury 
that  **as  a  general  proposition  it  may  be  said  to  you,  I  think, 
as  a  matter  of  law  applicable  to  this  case,  that  when  an  insur- 
ance company  places  a  policy  in  the  hands  of  one  of  its  agents 
for  delivery,  it  impliedly  authorizes  him  to  act  in  all  things 
necessary  in  order  to  consummate  the  delivery  in  a  particular 
manner." 

The  court  might  have  well  gone  farther  and  instructed  the 
jury  that  the  act  of  the  company  in  mailing  the  policy  to  the 
agent,  to  be  by  him  delivered  to  the  insured,  would  in  law  con- 
stitute delivery  to  the  insured;  that  when  an  applicant  for  in- 
surance pays  the  first  premium  to  the  agent,  the  contract  is  con- 
summated when  the  company  accepts  the  application,  executes  a 
policy,  and  deposits  it  in  the  mail,  directed  to  its  agent,  for 
delivery  to  the  applicant,  and  delivery  in  law  is  complete  with- 
out the  actual  manual  delivery  to  the  insured.  Kimbourne  v. 
Prudential  Life  Ins,  Co.,  108  N.  W.,  863 ;  Vol.  28  Century  Di- 
gest,  ''Insurance,''  Sections  198-223. 

The  agent  of  the  company  was  for  the  purpose  of  delivery  the 
agent  of  the  assured  as  well.  Insurance  Co.  v.  Erskine,  74  N. 
W.,  398;  Insura^ice  Co.  v.  Foots,  79  111., ;  Cwrrier  v.  Con- 
tinental Life  Ins.  Co.,  53  N.  H.,  538. 

We  find  no  prejudicial  error  in  the  court's  charge  as  a  whole. 

Was  the  verdict  and  judgment  contrary  to  law?  The  deter- 
mination of  this  question  involves  a  consideration  of  the  terms 
and  conditions  of  the  contract  of  insurance  as  expressed  in  the 
policy  and  application,  construed  in  the  light  of  the  acts  and 
conduct  of  the  parties  as  disclosed  in  the  record.  The  policy, 
with  a  copy  of  the  application,  is  filed  with  the  petition  as  an 
exhibit.  No  provision  of  the  policy,  as  a  condition  precedent  to 
the  plaintiff's  right  to  recover,  is  pleaded  by  the  defendant  com- 
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pany  as  a  defense.  It  is  not  averred  in  the  answer  or  claimed 
by  the  company  that  the  policy  is  void  by  reason  of  the  violation 
of  any  of  the  provisions  thereof,  either  by  the  assured  or  by  the 
defendant  in  error,  beneficiary.  It  is  admitted  that  the  applica- 
tion was  accepted  and  the  policy  issued.  But  the  whole  de- 
fense is  based  upon  the  claim  that  the  policy  was  not  delivered 
by  the  company  and  the  first  premium  paid  while  the  insured 
was  in  the  same  condition  of  health  as  described  in  the  applica- 
tion. 

It  is  not  denied  that  the  premium  was  paid  and  received  by 
the  agent,  Peters,  who  had  authority  to  receive  the  same.  It 
is  not  denied  but  that  the  agent  deposited  the  money  in  the 
bank  to  the  credit  and  in  the  name  of  the  company,  but  it  is 
claimed  at  the  time  the  agent  received  the  premium,  to-wit, 
August  13th,  the  insured  was  not  ^4n  the  same  condition  of 
health  as  described  in  the  application'';  that  the  policy,  though 
issued  on  the  12th  day  of  August,  had  not  reached  the  agent, 
and  that  when  it  did  reach  the  agent  to  whom  it  was  mailed  to  be 
delivered  to  the  assured,  the  applicant  was  sick  of  typhoid  fever, 
and  for  that  reason  delivery  was  withheld. 

It  is  admitted  that  at  the  time  the  assured  paid  the  premium 
to  the  agent,  he  was  informed  and  knew  that  Shively  was  ''not 
feeling  well,''  was  indisposed,  and  that  with  full  knowledge  of 
that  fact  he  received  the  money,  reported  it  to  the  company, 
and  deposited  same  to  the  credit  of  the  company,  and  the  com- 
pany has  ever  since  retained  it,  never  having  tendered  it  back 
or  offered  to  return  the  same,  until  after  the  death  of  the  as- 
sured. 

Prank  M.  Peters  was  district  agent  of  the  company,  was 
superintendent  of  agencies,  with  assistant  superintendents  and 
agents.  There  were  nine  counties  embraced  in  his  district.  He 
was  a  vice-principal,  with  power  and  authority  to  represent  the 
company  in  all  matters  and  things  necessary  in  furtherance  of 
the  company's  business,  except  to  pass  upon  applications  and  to 
grant  policies;  he  had  no  authority  to  change  or  waive  any  of 
the  conditions  of  a  policy  after  it  had  been  issued,  without  the 
consent  of  the  company.     He  was  authorized  to  collect  pre- 
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miums,  and  to  do  all  things  usual  and  necessary  in  the  collection 
thereof.  He  had  full  discretion  in  the  premises,  except  he  could 
not  extend  the  time  of  payment. 

The  application  upon  which  the  policy  in  suit  was  based  was 
made  August  4,  1909.  The  applicant  was  examined  by  the 
company's  local  medical  examiner  at  Mansfield,  on  the  5th  day 
of  August,  1909,  and  the  applicant  was  found  to  be  a  good  risk 
for  life  insurance.     Shively  was  at  the  time  41  years  of  age. 

The  application  and  medical  examiner's  report  were  forwarded 
to  the  home  office  at  Newark,  New  Jersey,  where  they  were  re- 
received  August  9th.  The  physician's  report  was  acted  upon 
by  the  medical  staflf  of  the  company,  approved,  and  policy  recom- 
mended August  12th.  On  the  same  day,  August  12th,  the  policy 
in  controversy  was  issued  by  the  company,  and  was  thereafter 
mailed  to  its  superintendent,  Frank  M.  Peters,  to  be  by  him 
delivered  to  the  assured,  upon  the  payment  of  the  first  premium. 

The  record  does  not  disclose  the  actual  date  the  policy  was 
mailed  from  the  home  oflfice,  or  the  date  it  was  received  by  the 
agent  at  Mansfield.  The  answer  to  the  interrogatory  attached 
to  the  petition  was  signed  by  the  agent  Peters,  and  this  fixes  the 
date  of  mailing  as  August  16th,  but  in  his  evidence  given  upon 
the  trial  he  states  he  does  not  know  the  date  the  policy  was 
mailed,  nor  the  date  it  was  received;  that  he  was  absent  on  a 
vacation  after  the  13th,  and  when. he  returned  in  the  latter  part 
of  the  month  he  found  the  policy  in  his  office;  that  it  had  not 
reached  him  on  the  13th,  the  day  he  collected  the  premium. 

It  is  evident  from  the  record  that  the  company  did  not  mail 
the  policy  until  it  had  received  the  report  of  the  payment  of  the 
premium  from  its  agent  Peters,  and  the  date  of  payment  of 
the  premium  being  the  13th  of  August,  it  is  quite  probable  that 
the  policy  was  mailed  on  or  about  the  16th. 

This  fact  is  important  as  fixing  the  date  when  the  contract 
was  consummated,  showing  with  reasonable  certainty  that  the 
company  had  notice  and  knowledge  that  the  premium  had  been 
paid,  evidencing  a  ratification  of  the  act  of  the  agent  in  the 
collection  of  the  premium  at  the  time,  and  knew  of  the  agree- 
ments made  by  the  agent  with  Shively. 
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On  August  13th,  and  before  the  policy  had  reached  Mans- 
field, but  after  the  company  had  approved  the  application  and 
issued  the  policy,  the  agent,  who  had  evidently  received  infor- 
mation of  the  granting  of  the  policy,  went  to  the  home  of  the 
assured  to  collect  the  premium.  He  found  Shively  in  his  room, 
somewhat  indisposed;  when  upon  inquiry  as  to  his  health  the 
record  shows  the  following  conversation  was  had  between  the 
agent,  Peters,  and  Mr.  Shively,  in  the  presence  of  Mrs.  Shively, 
defendant  in  error: 

**Q.  What  did  Mr.  Peters  say  when  he  went  into  Mr.  Shive- 
ly's  room!  A.  He  said  'Hello,  old  boy,  you  are  not  looking 
as  well  as  when  I  saw  you  laist.' 

*'Q.  And  what  did  Mr.  Shively  say  in  reply  to  thatt  A.  I 
am  not  feeling  as  well. 

**Q.  Do  you  know  how  much  money  was  turned  over  at  that 
time?  A.  There  was  something  less  than  $100.  (This  $100 
refers  to  a  loan  of  $100  which  the  company  was  making  to  Shive- 
ly.) 

**Q.    When  you  handed  this  from  Mr.  Peters  to  Mr.  Shively, 

what  did  Mr.  Shively  say  1  A.  He  said :  *  How  about  this,  Mr. 
Peters,  will  I  get  my  policy  if  I  pay  this  premium.' 

**Q.  And  what  further  did  Mr.  Shively  sayt  A.  He  said  he 
was  sick  and  nobody  knew  what  he  had,  or  whether  he  would 
get  out  again,  Mr.  Shively  said  to  Mr.  Peters;  and  Mr.  Peters 
said:  *Sure  you  will,  your  application  is  in  and  your  policy 
probably  coming  this  way.' 

**Q.  Did  Mr.  Peters  say  anything  about  what  Dr.  Bushnell 
had  reported  to  him?  A.  He  said  'you  are  sound  as  a  dollar.' 
That  is  what  Peters  said  the  doctor  said." 

At  this  time  Peters  received  payments  of  the  first  annual 
premium  $45.09,  and  gave  a  receipt  therefor  reading  as  follows: 


it 


Aug.  13,  1909. 
Received  from  John  Shively  (applicant)  the  sum  of  forty- 
five  and  09-100  dollars,  being  a  payment  on  account  of  the  fiiit 
annual  premium  on  a  policy  applied  for  in  the  Prudential  Insur- 
ance Company  of  America. 

**It  is  understood  that  this  payment  is  in  no  way  blading 
upon  the  said  company,  except  that  said  company  agrees  to 
return  the  amount  mentioned  hereon  in  case  the  company  de- 
clines to  grant  a  policy  on  the  life  of  said  applicant. 

' '  Prank  M.  Peters,  Supt. ' ' 
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Across  the  end  of  said  receipt  is  the  following: 

**  Ordinary  department.  Receipt  for  advance  payment  on 
account  of  premium."  **This  receipt  must  be  completed,  de- 
tached and  given  to  the  applicant  by  the  agent  in  exchange 
for  the  advance  payment." 

It  will  be  noted  that  this  receipt  bound  the  company  to 
return  the  annual  premium  in  case  the  company  declined  to 
grant  the  policy.  We  will  speak  of  this  farther  in  discussing 
the  rights  and  obligations  of  the  parties  under  it. 

This  instrument,  while  denominated  a  receipt,  is  both  a  re- 
ceipt and  a  contract.  It  is  dual  in  its  character.  In  so  far 
as  it  is  a  receipt  for  money  paid  it  is  subject  to  the  rule  of 
explanation  by  extraneous  evidence.  It  was  competent,  there- 
fore, for  the  plaintiff  to  offer  the  testimony  of  Mrs.  Shively  to 
say  what  was  said  and  done  at  the  time  the  money  was  paid, 
for  which  the  receipt  was  given,  as  evidencing  the  conditions 
upon  which  it  was  given,  and  there  was  no  error  in  the  admis- 
sion of  that  testimony. 

The  application  signed  by  Shively,  besides  containing  the 
usual  questions  and  answers,  contains  the  following  declaration : 

*  *  I  hereby  declare  that  all  the  statements  and  answers  to  the 
above  questions  are  complete  and  true  to  the  best  of  my  knowl- 
edge and  belief,  and  I  agree  that  the  foregoing,  together  with 
this  declaration,  shall  constitute  the  application  and  become  a 
part  of  the  contract  of  insurance  hereby  applied  for,  and  it  is 
further  agreed  that  the  policy  herein  applied  for  shall  be  ac- 
cepted subject  to  the  privileges  and  provisions  therein  con- 
tained, and  said  policy  shall  not  take  effect  until  the  same  shall 
be  issued  and  delivered  by  the  said  company,  and  the  first  pre- 
mium paid  thereon  in  full,  while  my  health  is  in  the  same  con- 
dition as  described  in  this  application. 

"The  applicant  will  please  read  answers  written  after  each 
of  above  questions  before  signing. 

*  *  Prank  M.  Peters. 
** Signature  of  person  whose  life  is  to  be  insured: 

**JoHN  Shively. 

*  *  Witness  to  signature : 

*' Dated  at  Mansfield,  Ohio,  this  4th  day  of  August,  1909.'' 
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It  is  shown  by  the  record  (page  26)  that  from  the  date  of 
the  application,  August  4th,  to  the  13th,  Shively  was  in  his 
usual  health,  at  least  not  consciously  aware  of  any  sicknesB  or 
that  he  was  threatened  with  any.  He  was  engaged  in*  his  usual 
work  up  until  the  13th,  and  worked  the  day  preceding  the 
13th,  when  he  is  shown  to  have  remained  at  home.  It  was  not 
known  until  August  16th  that  he  had  typhoid  fever.  He  died 
on  September  9th,  in  the  early  morning,  and  his  physician  in  his 
report  of  the  death  to  the  company  states  that  the  duration 
of  his  sickness  was  twenty-five  days ;  so  going  back  would  show 
that  it  began  on  the  16th  of  August. 

Garey  C.  Lewis,  a  witness  for  plaintiff  below,  testified  that  on 
the  last  of  August  he  went  to  the  office  of  the  agent,  Peters,  at 
the  request  of  the  plaintiff,  and  "told  Mr.  Peters  that  Mrs, 
Shively  sent  him  there  for  a  policy  of  insurance";  that  Peters 
said  **How  is  Mr.  Shively.'*  I  told  him  Shively  was  sick,  but  he 
thought  on  the  mend;  that  Peters  said,  **he  has  typhoid  fever, 
hasn't  he,"  and  I  told  him  he  had;  and  he  said  "under  the 
circumstances  I  can't  deliver  the  policy."  That  on  Labor  day, 
the  6th  of  September,  he  again  went  to  the  office  of  the  agent 
and  told  him  that  Mrs.  Shively  had  sent  him  down  to  demand  the 
policy,  and  he  said  he  wouldn't  deliver  it;  and  I  told  him  he 
surely  would  have  to  deliver  the  policy  or  the  premium,  if  the 
insurance  was  not  in  force  she  could  use  the  money,  and  he  re- 
fused to  pay  me  either ;  he  said  if  Mr.  Shively  gets  well  he  would 
give  me  the  policy ;  if  not  the  premium  would  be  returned.  I 
demanded  either  the  premium  or  the  policy,  and  he  said  he 
wouldn't  deliver  it.  At  this  time  Lewis  saw  and  examined 
the  policy  in  the  office  of  the  agent. 

Peters  denies  that  he  stated  to  the  witness  that  if  Shively 
got  well  he  would  deliver  the  policy,  but  if  he  died  he  would 
return  the  premium;  but  he  admits  the  demand  and  that  he 
refused  either  to  surrender  the  policy  or  return  the  premium. 

We  think  the  jury  were  entirely  warranted  in  accepting  the 
testimony  of  Mrs.  Shively  and  witness  Lewis  as  against  that  of 
Peters.  His  manner  and  conduct  as  a  witness,  his  apparent 
want  of  frankness,   his  seeming  effort  to  evade  a  disclosure 
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of  facts  of  which  he  must  have  had  knowledge,  his  refusal  to 
produce  correspondence  and  other  written  evidence,  his  equivo- 
cation when  appealed  to  disclose  the  manner  of  keeping  the  com- 
pany's  bank  account — all  these  things  do  not  favorably  recom- 
mend him  or  his  evidence  to  the  court. 

The  plaintiff  in  error  in  argument  seeks  to  invoke  a  provision 
of  the  policy  which  provides  that  no  condition,  provision  or 
privilege  of  this  policy  can  be  waived  or  modified  in  any  case 
except  by  an  indorsement  hereon  signed  by  the  president,  or 
one  of  the  vice-presidents,  the  secretary,  one  of  the  assistant 
secretaries,  the  actuary  or  the  assistant  actuaries.  That  no 
agent  has  power  in  behalf  of  the  company  to  make  or  modify  this 
or  other  contract  of  insurance,  to  extend  the  time  for  paying 
a  premium,  to  waive  any  forfeiture,  or  bind  the  company  by 
making  or  receiving  any  representation  or  information. 

Under  the  issues  as  made  by  the  pleadings  we  hold  that  the 
plaintiff  in  error  can  not  now  avail  itself  of  this  condition  or 
provision  of  the  policy. 

If  the  company  wished  to  defend  against  the  enforcement  of 
the  policy,  it  was  its  duty  to  have  aflSrmatively  pleaded  this 
condition  of  the  policy  as  a  defense.  The  general  rule  is  that 
where  an  insurance  company  relies  upon  the  breach  of  a  condi- 
tion as  a  defense  in  an  action  on  the  policy,  such  breach  can 
not  be  shown  under  a  general  denial,  but  the  insurer  must  set 
up  in  an  answer  each  and  every  condition  upon  which  it  relies 
for  a  defense,  and  aver  the  breach  thereof.  Such  defenses  are 
affirmative  and  must  be  specially  pleaded.  Selby  v.  Mutiud 
Life  Ins.  Co.,  67  Fed.  Rep.,  490 ;  Helvetia,  etc.,  Ins.  Co.  v.  Allice 
Co,,  53  Pac.  Rep.,  — ;  Fanners,  etc.,  Ins.  Co.  v.  Wiard,  59  Neb., 
451 ;   Pickett  v.  Fidelity  Co.,  38  S.  E.  Rep.,  160. 

It  has  been  held  by  our  own  Supreme  Court  that  all  condi- 
tions of  the  policy  not  covered  by  the  plaintiff's  averment  of 
performance,  that  is,  all  clauses,  stipulations  or  conditions,  whose 
operation  is  to  defeat,  suspend  or  limit  the  liability,  whether  by 
the  doing,  omitting  or  happening  of  an  event,  should  be  specially 
pleaded  by  the  defendant  in  its  answer.  That  conditions  prec- 
edent, performance  of  which  the  plaintiff  is  required  to  plead 
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in  an  action  on  said  policy,  include  only  those  affirmative  acts 
which  are  necessary  in  order  to  perfect  his  right  of  action  on 
the  policy,  such  as  giving  notice  and  making  proof  of  loss, 
furnishing  the  certificate  of  the  magistrate  v^rhen  required  by 
the  policy,  and  it  may  be  other  acts  of  like  nature.  Conditions 
which  provide  that  the  policy  shall  become  void  or  inoperative,  or 
the  insurer  relieved  wholly  or  partially  from  liability,  upon  the 
happening  of  some  event,  the  doing  or  omitting  to  do  some  act, 
are  matters  of  defense  and  to  be  available  must  be  pleaded  and 
their  breach  alleged.     Moody  v.  Insurance  Co.,  52  0-  S.,  12-18. 

The  court  bases  its  conclusions  that  the  policy  was  in  force 
at  the  time  of  the  death  of  Shively,  not  so  much  upon  the  ques- 
tion of  a  waiver  by  the  company  of  a  condition  of  the  policy, 
as  upon  the  principle  of  ratification  and  the  principle  of  estop- 
pel. 

Under  the  issues  made  by  the  pleadings,  and  from  the  fore- 
going facts  as  disclosed  in  the  record,  we  hold: 

(1)  That  the  payment  of  the  premium  by  Shively  to  the 
agent,  Peters,  was  a  payment  to  the  company;  (2)  that  the 
company  in  receiving  the  premium  is  held  to  have  notice  and 
knowledge  of  the  conditions  under  which  it  was  paid  to  its 
agent;  (3)  that  it  had  knowledge  of  the  terms  of  the  receipt 
given  by  the  agent  at  the  time  the  premium  was  paid;  (4)  that 
it  was  bound  thereby;  (5)  that  it  was  the  duty  of  the  company, 
when  it  had  notice  and  knowledge  that  at  the  time  the  premium 
was  paid  Shively  was  not  in  the  same  condition  of  health  as 
at  the  time  of  making  the  application,  if  it  intended  to  dis- 
claim the  agent's  acts,  it  should  have  done  so  immediately 
or  within  a  reasonable  time,  and  returned  the  premium  or 
tendered  its  return;  (6)  that  by  retaining  the  money  and  re- 
fusing to  return  the  same  upon  demand,  it  is  estopped  under 
every  principle  of  law  from  defending  upon  the  ground  that 
at  the  time  the  premium  was  paid  Shively  was  not  in  the  same 
condition  of  health  that  he  was  in  at  the  time  the  application 
was  made;  (7)  that  it  could  not  retain  both  the  money  and  the 
policy  until  after  the  loss,  and  then  relieve  itself  from  liability 
by  tendering  or  offering  to  return  the  money;  (8)  that  receiving 
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and  retaining  the  premium,  with  knowledge  of  the  conditions 
and  agreements  under  which  it  was  paid,  was  a  ratification  of 
the  agent's  acts,  and  the  company  would  be  estopped  after 
loss  to  disclaim  his  (the  agent's)  acts. 

The  company  dealt  with  Shively  through  Peters,  its  agent. 
He  was  not  only  its  representative  to  receive  and  forward  ap- 
plications, but  was  also  its  representative  expressly  authorized 
to  complete  the  negotiations,  collect  the  premium,  and  deliver 
the  policy.  He  was  the  only  medium  through  whom  the  busi- 
ness was  carried  on.  Within  the  scope  of  that  employment  his 
hand  was  the  hand  of  the  insurance  company,  his  voice  was  the 
company's  voice,  and  his  promises  and  assurances  were  the 
promises  and  assurances  of.  the  company,  if  made  within  the 
scope  of  his  authority,  notwithstanding  any  undisclosed  restric- 
tix)n  or  limitation  existing  in  his  contract  of  employment.  The 
applicant  would  only  be  put  upon  notice  and  bound  by  such 
restrictions  and  limitations  upon  the  power  of  the  agent  as  were 
disclosed  or  of  which  he  had  notice. 

Any  other  rule  would  place  in  the  hands  of  insurance  com- 
panies the  power  to  escape  liability  by  repudiating  the  acts 
of  its  agent  done  and  performed  in  the  regular  course  of  its 
business,  and  contracts  of  insurance  would  have  no  more  strength 
or  stability  than  a  rope  of  sand. 

Peters  was  authorized  and  empowered  to  communicate  to 
the  applicant  the  company's  action  upon  his  application,  and 
was  authorized  to  collect  and  receipt  for  premiums,  either  be- 
fore or  after  the  delivery  of  a  policy.  Under  elementary  rules 
his  representations  and  statements,  within  the  line  of  that  duty, 
would  be  binding  upon  the  principal. 

This  authority  qualified  the  agent  to  impart  information  with 
respect  to  things  which  had  already  been  done  as  to  the  insur- 
ance, as  well  as  to  impart  information  as  to  things  to  be  done 
by  the  applicant.  How  else  could  a  contract  be  consummated! 
The  insurance  company  could  only  speak  through  its  agent, 
until  a  written  contract  was  effected  based  upon  representa- 
tions and  negotiations  preceding  and  preliminary  to  the  con- 
summated contract.     The  company  having  intrusted  to  its  agent, 
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Peters,  the  responsibility  of  closing  the  contract  with  Shively 
by  collecting  the  premium  on  the  policy,  which  only  remained 
to  be  delivered  to  become  effective,  it  would  not  be  permitted  to 
repudiate  the  agent's  representations  in  respect  thereto  after  a 
loss  had  occurred. 

After  the  issuance  and  mailing  of  the  policy  to  Peters  to  be 
delivered  to  the  assured,  nothing  remained  to  be  done  on  the 
part  of  the  company.  Shively  had  paid  the  premium  in  ad- 
vance of  the  delivery,  and  therefore  nothing  remained  to  be 
done  on  his  part  to  fully  consummate  the  contract.  The  de- 
livery of  the  policy  to  Peters  to  be  by  him  delivered  to  the 
assured,  was  a  delivery  to  Shively,  the  premium  having  been 
paid.  Peters  was  merely  the  medium  through  whom  the  com- 
pany delivered  the  policy  to  Shively.  The  contract  was  com- 
plete; nothing  on  the  part  of  either  of  the  contracting  parties 
remained  to  be  done. 

If  Peters,  as  agent  of  the  company,  had  no  power  on  behalf 
of  the  company  to  make,  modify,  alter  or  change  a  contract, 
he  clearly  could  have  no  power  to  annul  a  contract  which  the 
company  had  made.  To  say  that  the  withholding  of  delivery 
of  the  policy  could  in  any  manner  affect  the  rights  of  the  par- 
ties under  it,  would  be  to  hold  that  Peters  had  power  not  only 
to  ** modify *'  a  contract  ''on  behalf  of  the  company,"  but  to 
alter,  change,  recall  or  cancel  a  contract  already  made  by  the 
company. 

We  think  the  mailing  of  the  policy  by  the  company  to  Peters, 
to  be  delivered  to  the  assured,  effected  a  delivery  to  Shively,  as 
fully  as  if  the  policy  had  been  mailed  direct  to  Mr.  Shively 
(he  having  paid  the  premium),  and  that  all  conditions  prece- 
dent to  the  taking  effect  of  the  policy  had  been  performed,  and 
the  policy  was  in  full  force  at  the  death  of  the  assured. 

The  general  rule  of  law  imputing  to  a  principal  notice  given 
to  or  possessed  by  his  agent,  applies  to  insurance  not  less  than 
to  other  principals.  While  principals  in  this  business  have 
taken  greater  pains  than  those  in  any  other  to  exempt  them- 
selves from  the  operation  of  this  rule,  they  have  been  gen- 
erally, if  not  universally,  unsuccessful.     Policies  usually  con- 
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tain  many  conditions  and  restrictions  inserted  for  the  pur- 
pose of  relieving  the  insurer  from  liability  for  all  acts  done 
by  and  all  notice  given  to,  and  all  knowledge  acquired  by  their 
agents.  * 

Nevertheless,  irrespective  of  the  stipulations  contained  in  the 
policy,  if  it  can  be  said  that  in  doing  any  act  one  was  in  fact 
the  agent  of  the  insurer  and  acting  as  such,  his  principal,  though 
without  the  actual  knowledge  possessed  by  the  agent,  must  be 
deemed  to  have  acted  with  such  knowledge  and  held  to  be  bound 
or  estopped  to  the  same  extent  as  if  the  agent  had  actually 
imparted  to  his  principal  knowledge  of  all  the  material  facts 
known  to  him  when  acting  for  his  principal. 

Generally,  the  breach  of  a  condition  in  a  policy  of  insurance 
does  not  forfeit  it  absolutely.  The  condition  was  inserted  for 
the  benefit  of  the  insurer,  who  may  avail  himself  of  it  or  not, 
as  he  may  choose,  after  receiving  information  of  the  facts.  We 
think  the  better  rule  is  that  he  must  act  with  at  least  reasonable 
diligence  in  asserting  his  right  of  forfeiture,  and  can  not  leave 
the  assured  under  the  delusion  that  his  policy  remains  in  force, 
and  then  inform  him  to  the  contrary  after  he  has  suffered  the 
loss,  against  which  he  sought  to  indemnify  himself  by  the  in- 
surance. 

Conceding  that  the  knowledge  of  the  cause  of  forfeiture  is 
brought  home  to  the  insurer,  he  must  within  reasonable  time 
act  upon  it,  and  failing  to  notify  the  assured  of  any  action  im- 
periling his  rights,  the  forfeiture  must  be  deemed  waived.  The 
usual  mode  of  notification  to  an  insured  is  by  the  cancellation 
of  his  policy.  Hence,  a  failure  to  cancel  when  the  insurer  has 
notice  of  the  cause  of  forfeiture  is  generally  deemed  an  election 
that  the  contract  may  remain  in  force,  and  estops  the  insurer 
from  subsequently  insisting  on  a  cause  of  forfeiture. 

This  rule  would  apply  with  great  force  in  the  case  at  bar 
to  estop  the  company  from  insisting  on  the  forfeiture  while  it 
held  the  premium  and  refused  to  return  it  upon  demand.  The 
retaining  of  the  money  with  knowledge  that  Shively  was  not 
in  as  good  health  when  the  money  was  paid  as  when  the  appli- 
cation was  made,  would  be  deemed  an  election  on  the  part  of 
the  company  that  the  policy  remain  in  force,  and  would  estop 
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the  company  from  subsequently,  and  especially  after  the  loss 
had  occurred,  insisting  on  a  forfeiture. 

Here  the  company  was  speculating  on  the  life  of  Shively — 
gambling  on  the  chance  of  his  getting  weU  or  dying.  If  he 
recovered  the  company  would  deliver  the  policy ;  if  he  died  it 
would  return  the  premium.  That  is,  the  company  would  hold 
his  insurance  and  receive  the  Ijenefit  of  the  premium  if  Shively 
recovered;  if  he  died  it  would  return  the  premium.  This  ac- 
tion of  the  company  was  manifestly  unfair  and  was  in  violation 
of  its  plain  duty. 

It  was  the  duty  of  the  agent  to  either  deliver  the  policy  or 
return  the  premium  upon  demand.  Refusing  to  do  either  oper- 
ated as  a  fraud  upon  the  insured.  When  the  company  refused 
to  deliver  the  policy  it  was  bound,  under  every  condition  under 
which  it  accepted  payment,  to  return  the  premium,  and  this 
duty  was  all  the  more  incumbent  on  the  company  when  it  had 
knowledge,  as  it  did  at  the  time  of  the  demand,  that  Shively 
was  not  then  in  as  good  health  as  when  the  application  was  made. 
Failing  to  do  so  may  well  be  held  to  estop  the  company  to  de- 
fend against  the  policy  after  loss. 

We  have  examined  many  of  the  authorities  cited  by  able 
counsel  for  plaintiff  in  error  in  support  of  their  contention,  and 
we  have  concluded  that  they  are  not  in  conflict  with  the  conclu- 
sions we  have  reached. 

The  court  finds  no  reversible  error  in  the  record,  and  the 
judgment  of  the  court  of  common  pleas  is  affirmed  with  costs,  but 
without  penalty. 
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LIABO^ITY  OP  ASSIGNEE  OP  RENTS  TO  MAKE  REPAIRS. 

Circuit  Court  of  Cuyahoga  County. 

The  S.  H.  Cohn  Company  v.  Hermine  A.  Simon. 

Decided,  March  20,  1911. 

Assignee  of  Rents — Not  Answerable  for  Failure  to  Make  Repairs, 

1.  The  right  to  receive  rents  due  or  to  become  due  under  a  lease  may 

be  seyered  from  the  reversion  and  by  assignment  beoome  vested  in 
the  assignee. 

2.  The  mere  assignee  of  the  rents,  though  she  has  agreed  with  her  as- 

signor to  make  necessary  repairs,  is  not  answerable  to  the  tenant 
for  her  failure  to  make  such  repairs. 

Hidy,  Klein  &  Harris,  for  plaintifif  in  error. 
W,  D.  Meals  and  Sanders  cfe  Sanders,  contra. 

Henry,  J.;  Winch,  J.,  and  Marvin,  J.,  concur. 

The  parties  to  this  proceeding  in  error  stand  in  the  relation 
opposite  to  that  in  which  they  stood  below.  There  Hermine  A. 
Simon,  as  assignee  of  the  rents  of  a  certain  block,  sued  the 
Cohn  Company,  which  is  the  assignee  of  a  lease  of  a  certain  store 
in  said  block,  in  an  action  for  rent.  The  defendant,  by  cross- 
petition  counter-claims  for  damage  to  its  goods  in  said  store  by 
water  from  leaky  pipes  in  a  part  of  the  block  retained  and 
controlled  by  the  lessor.  The  defendant  in  error's  right  to 
the  rents  was  acquired  before  the  damage  to  plaintiff  in  error's 
goods  occurred. 

A  demurrer  to  the  petition  was  overruled  and  recovery  on 
the  counter-claim  was  denied  by  exclusion  of  certain  evidence 
and  peremptory  charge  of  the  court. 

Neither  party  to  the  suit  is  an  original  party  to  the  lease. 

In  support  of  the  demurrer  it  is  agreed  that  there  is  privity 
neither  of  estate  nor  of  contract  between  the  parties  and  Smith 
V.  Harrison,  42  Ohio  St.,  164,  is  cited  to  show  that: 

**The  foundation  of  the  action  by  the  assignee  of  the  rever- 
sion against  the  assignee  of  the  leasehold,  is  the  privity  of  estate 
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between  them.     The  principle  is  that  the  latter  shall  not  enjoy 
the  former's  property  without  the  payment  of  rent.'' 

And,  again,  at  page  185: 

' '  The  right  to  sue  for  and  recover  rents  follows  the  fee  simple 
estate,  and  the  action  therefor  must  be  in  the  name  of  the  owner 
of  the  fee  at  the  time  the  rent  accrues." 

.We  discern  no  reason,  however,  why  his  right  may  not 
be  severed  from  the  reversion  and  by  assignment  become  vested 
in  the  assignee.  The  books  are  full  of  such  cases  of  severance. 
The  rulings  on  the  cross-petition  were  likewise  correct.  True, 
the  defendant  in  error,  as  assignee  of  the  rents,  had  expressly 
agreed  with  her  assignor  to  make  necessary  repairs;  but  that 
agreement  was  solely  for  his  benefit,  and  he,  as  the  rever- 
sioner, is  alone  answerable  for  breach  of  duty  to  his  tenant. 
The  defendant  in  error,  as  assignee  of  the  rents,  assumed  no  duty 
to  the  plaintiff  in  error. 
^  Judgment   aflBrmed. 


APPLICATION  OF  I>OCTIUN£  OF  RKS  IPSA  LOQUITUR. 

Circuit  Court  of  Cuyahoga  County. 

The  Foster  City  Provision  Co.  v.  Adolph  Blaha. 

Decided,  March  24,  1911. 

Proof  of  Negligence  in  Accident  to  Employe  Through  Defect  in  Ma- 
chinery. 

In  the  case  of  an  injury  to  plaintiif's  arm  by  the  sudden  and  unex- 
pected descent  of  the  plunger  in  a  sausage  machine,  although  the 
doctrine  of  res  ipsa  loquitur  does  not  apply,  negligence  on  the 
part  of  the  defendant  employer  may  be  inferred  from  proof  of  facts 
pointing  to  insufficiency  in  construction  or  repair  of  the  machine, 
though  several  distinct  defects  are  alleged  and  the  proof  points  as 
strongly  to  one  of  them  as  the  cause  of  the  accident  as  any  other. 

Seat  OH  &  Paine,  for  plaintiff  in  error. 
W.  B.  Bcche  and  A.  W.  Lamson,  contra. 

Henry,  J.;  Winch,  J.,  and  Marvin,  J.,  concur. 
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A  former  proceeding  in  error,  No.  4663,  growing  out  of  the 
same  original  action,  was  decided  by  this  court  June  28,  1910. 
The  opinion  by  Marvin,  J.,  shows  that  Blaha  had  then  recovered 
a  verdict  and  judgment  for  damages  for  personal  injuries,  upon 
substantially  the  same  allegations  and  evidence  of  negligence  as 
are  presented  upon  this  record.  That  judgment  was  reversed, 
upon  the  authority  of  The  Baltimore  &  Ohio  Railroad  Company 
V.  Lockwood,  72  Ohio  St.,  586,  *'for  error  on  the  part  of  the  court 
in  failing  to  properly  state  to  the  jury  the  issues  in  the  case.'' 
The  opinion  concludes: 

**An  examination  of  the  record  fails  to  disclose  any  other 
reversible  error.'* 

In  the  present  proceeding  a  re-examination  of  the  evidence 
is  invoked,  by  the  claim  of  ''error  in,  applying  the  doctrine 
res  ipsa  loquitur  to  this  case,  and  in  submitting  the  case 
to  the  jury,"  as  well  as  by  the  request  '*for  final  judgment  in 
this  court." 

Without  encumbering  this  opinion  with  an  exhaustive  analysis 
of  the  mechanical  details,  the  clear  and  candid  statement  of  the 
facts,  presented  in  the  admirable  printed  brief  of  the  plaintiff  in 
error  may  be  quoted: 

**  Plaintiff  was  a  sausage  maker  in  the  employ  of  defendant. 
He  lost  his  right  arm  below  the  elbow  by  reason  of  an  injury 
received  while  working  at  a  sausage  stuffer. 

**Said  sausage  stuffer  consisted  of  two  parts,  the  upper  part 
being  a  steam  cylinder  in  an  upright  position.  The  lower  part 
a  sausage  cylinder,  open  at  the  top,  and  situated  directly  under 
the  steam  cylinder,  and  about  two  feet  below  it. 

*'The  steam  cylinder  was  equipped  with  an  ordinary  piston 
rod  and  piston  head.  The  piston  rod  was  long  enough  to  reach 
to  the  bottom  of  the  sausage  cylinder  below.  On  the  lower 
end  of  the  piston  rod  was  circular  piece  of  iron  that  just  fitted 
into  the  sausage  cylinder. 

"Steam  was  admitted  into  the  steam  cylinder  through  a  valve 
box  on  its  side  at  about  its  center.  This  valve  box  was  equipped 
with  an  ordinary  sliding  valve.  The  valve  was  connected  with 
an  iron  handle  bj'^  a  valve  stem  and  two  iron  rods,  the  handle 
and  rods  forming  a  system  of  levers  by  which  the  valve  was  moved 
up  and  down. 
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**In  the  operation  of  the  maehine  the  sausage  cylinder  was 
filled  with  sausage  meat.  The  handle  would  then  be  pulled 
down,  this  would  slide  the  valve  so  that  steam  would  enter  the 
upper  end  of  the  steam  cylinder  and  be  shut  off  from 
the  lower  end  thereof.  The  steam  pressure  would  drive 
the  piston  rod  downward,  the  circular  iron  plate  at 
the  end  of  the  piston  rod  would  enter  the  sausage 
cylinder,  and  the  pressure  exerted  by  the  steam  would  force  the 
sausage  meat  out  of  a  spout  at  the  bottom  of  the  sausage  cylinder 
into  cases. 

*'When  the  sausage  cylinder  was  emptied,  the  handle  would 
be  pushed  up,  this  would  slide  the  valve  upward  and  reverse  the 
steam  pressure,  steam  would  be  shut  off  from  the  upper  end  of 
the  steam  cylinder  and  be  admitted  to  the  lower  end 
of  the  piston  rod,  and  its  attachments  would  be  driven 
upward  and  be  retained  in  x>osition  by  the  pressure  of 
the  steam  below  the  piston  head.  The  sausage  cylinder 
would  again  be  filled  with  meat  and  the  operation  re- 
peated. 

*^  This  sausage  stuffer  thus  operated  just  as  does  a  steam  engine 
by  the  alternate  changing  of  the  steam  pressure  from  one  end 
of  the  steam  cylinder  to  the  other,  by  means  of  a  sliding  valve, 
the  valve  being  moved  not  automatically  as  in  a  steam  engine, 
but  by  the  raising  and  lowering  of  this  handle  by  the  operator 
of  the  stuffer. 

''He  had  finished  stufSng  a  cylinder  of  sausage  meat,  he 
pushed  up  the  handle  to  its  full  extent,  and  the  piston  rod  and 
its  attached  circular  iron  plate,  termed  by  the  witness,  'the 
plunger'  went  up  and  was  retained  in  position  as  usual.  He  put 
his  right  arm  and  hand  into  the  sausage  cylinder  to  remove  a 
piece  of  skin,  the  plunger  remained  up  for  about  a  minute, 
when  without  his  touching  the  handle  or  doing  anything  to  put 
the  machine  into  operation,  a  reversal  of  the  steam  put  the 
machine  into  operation,  and  the  plunger  was  driven  downward, 
his  arm  was  caught  between  the  plunger  and  the  top  of  the 
sausage  cylinder,  and  so  injured  as  to  require  its  amputation.'* 

The  petition's  allegations  of  negligence  on  the  part  of  the 
defendant  below  are  that  it 

**  furnished  and  provided  a  second-hand  machine  in  a  womout 
and  defective  condition ;  that  the  piston  head  and  steam  cylinder 
of  the  same  was  so  worn,  defective  and  out  of  repair  that  the 
steam  was  permitted  to  escape  out  from  the  lower  to  the  upper 
portion  of  said  cylinder.     That  the  valve,  connecting  parts,  pipes, 
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reversing  mechanism  and  appliances,  including  said  lever,  the 
operation    of    which    caused    said    piston    head    and    plunger 
to   move   up    and   down,    were   so    worn,    defective    and    out 
of    repair     as     not     to     properly     discharge     and     perform 
the    duties    of    the    same    in    controlling    the  operations    of 
said  piston  and  said  plunger  in  said  cylinders,  and  that  all 
the  parts  and  appliances  connected  with  said  steam  cylinder  and 
with  said  machine,  which  controlled  the  operation  of  the  same 
as  herein  described,  were  so  worn,  and  defective  and  out  of  repair 
as  to  be  unsuitable  for  use,  unfit  and  unable  to  perform  the 
duty  of  holding  and  maintaining  said  plunger  so  as  to  enable 
this  plaintiff,  on  the  occasion  of  the  said  injury,  to  safely  place 
his  hand  and  arm  in  the  said  meat  cylinder  as  he  was  required 
to  do  in  the  operation  of  said  machine ;  that  said  machine  and  all 
of  its  parts  herein  designated  had  been  in  such  condition  for  a 
period  of  many  months  prior  and  down  until  the  time  of  the 
plaintiff's  injury  herein  described  and  all  of  which  was  well 
known    to    the    said    defendant.     That    the    said    defendant, 
well   knowing   the   wornout,    second-hand    condition     of   said 
machine    and    defective    condition    thereof,    made    or    caused 
to    be    made    no    inspection    thereof    at    any    time    for    six 
months  prior  and  down  until  the  time  of  said  plaintiff's  said 
injury  and  during  all  of  said  time  negligently  and  carelessly 
allowed  and  permitted  said  machine  to  be  and  remain  in  said 
wornout,  defective  and  dangerous  condition.     That  the  said  de- 
fendant well  knowing  the  wornout  and  defective  condition  of 
said  machine  and  its  appliances  as  herein  described  caused  to  be 
used  on  the  occasion  of  the  plaintiff's  injury,  an  excessively 
dangerous  high  steam  pressure.     Plaintiff  says  that  by  reason 
of  said  defective  machine,  as  herein  described  and  of  the  use 
of  said  high  dangerously  excessive  steam  pressure,  said  piston 
head  and  said  plunger  connected  therewith  as  aforesaid,  was 
caused  suddenly  to  drop  and  this  plaintiff  was  injured  thereby 
as  hereinbefore  described." 

The  defendant  below  sought  to  analyze,  or  separate,  these 
averments  of  negligence  into  half  a  score  of  independent  items; 
and,  by  requests  presented  in  writing  before  argument,  it  asked 
to  have  each  item,  in  turn,  eliminated  from  the  case,  for  want 
of  evidence  to  support  the  same.  These  requests  were  all  denied, 
and  we  are  not  prepared  to  say  that  the  court  erred  in  thus 
ruling.  The  evidence  in  support  of  the  allegations  of  negli- 
gence, was  not  massed  directly  upon  one  or  more  of  these  items. 
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It  consisted  of  many  details  and  circumstances  which  the  jnry, 
in  performing  their  function  of  drawing  inferences  of  fact,  were 
invited  to  fit  into  a  mosaic,  corresponding  to  the  allegations  of 
negligence  in  the  petition.  The  items  were  not  entirely  in- 
dependent, but  to  some  extent,  at  least,  were  mutually  related. 
Much  of  the  evidence,  bearing  upon  one,  bore  also  directly  or 
indirectly,  positively  or  negatively  upon  others. 

Complaint  is  made,  however,  that  such  negative  proof  of 
negligence  is  nothing  else  than  the  application  of  the  doctrine 
of  res  ipsa  loquitur,  and  that  this  is  inadmissible  on  this  sort  of 
a  case.  Generally  speaking  it  is  true  that  negligence  is  not  to 
be  inferred  merely  from  the  happening  of  an  accident.  But 
this  record  discloses  evidence,  positive  as  well  as  negative,  on 
the  subject  of  the  defective  condition  of  this  machine. 

In  order  to  demonstrate  its  claim  that  no  negligence  was 
proved  against  it,  plaintiflE  in  error  reclassifies,  from  the  evi- 
dence offered  by  the  plaintiff  below,  the  * '  actors  which  kept  the 
handle  up  when  pushed  up'*  as  follows: 

**  (a.)  The  friction  at  the  various  points  of  the  lever  formed 
by  the  handle  and  the  rods  that  connected  it  with  the  valve  stem. 

'*  (6.)     The  friction  of  the  packing  around  the  valve  stem. 

*  (c.)  The  pressure  of  the  steam  on  the  back  of  the  valve 
itself." 

The  plaintiff  in  error  contends  that,  as  shown  by  the  evidence,- 
any  one  of  these  factors  alone,  except  perhaps  the  last,  would 
have  sufficed  to  keep  the  handle  up.  We  note,  however,  the 
positive  testimony  of  the  plaintiff's  witness,  William  A.  Toole, 
on  page  160  of  the  bill  of  exceptions,  as  follows: 

**Q.  How  is  this  valve  made  as  to  being  smooth  or  not,  on 
its  face?  A.  When  it's  right  it  looks  like  a  looking-glass  when 
it  is  not  out. 

**Q.  Now,  would  the  pressure  of  the  steam  alone  on  that 
valve,  when  the  lever  is  up,  be  sufficient  to  hold  the  lever  in 
position  and  maintain  the  valve  without  moving?  A.  I  don't 
think  it  would. 

*'Q.  And  can  you  in  practice  tighten  up  the  nuts  to  the 
various — and  the  bolts  holding  these  various  members  together, 
so  as  to  hold  the  lever  up  and  valve  in  place,  and  have  it  so 
the  lever  would  work  practically  in  the  operation  of  the  machine? 
A.  Yes  sir." 
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At  page  394,  defendant's  witness,  William  McClellan,  the 
engineer  at  its  plant,  when  Blaha  was  hurt,  testifies : 

**Q.  What  do  you  say  it  is  that  holds  the  lever  up  when  you 
put  it  upf  A.  Why,  the  steam  pressure  holds  it  up;  helps  to 
hold  it  up." 

At  page  396  he  testifies  further : 

'^Q.  In  this  machine,  before  Blaha  was  hurt,  did  the  bolts 
that  hold  the  various  members  of  the  lever  together,  have 
anything  to  do  with  keeping  the  lever  up  when  it  was  put  up? 
A.  Why,  there  was  a  little  friction  there,  not  much. 

**Q.  Now  in  packing  that  stuffing  box  what,  if  anything, 
before  Blaha  was  hurt  did  the  stuffing  box  have  to  do  with  keep- 
ing the  handle  up,  I  mean  the  condition  the  handle  was  in! 
A.  Why,  there  was  a  little  friction  on  the  rod,  that  is  all. 

"Q.  A  little  friction  on  the  rod?  A.  A  little  friction  on  the 
rod.  That  stuffing  box  just  pulled  in  there  tight  enough  to  hold 
the  st^m  from  escaping." 

From  all  this,  and  other  similar  evidence,  it  appears  that  grav- 
ity all  the  while  tended  to  cause  the  handle  to  drop  and  start  the 
machine,  and  the  combined  friction  of  the  lever  points,  of  the 
valve  stem  and  of  the  valve  itself,  was  all  that  kept  it  from 
falling.  From  time  to  time  the  bolts  or  nuts  at  the  lever  joints 
had  to  be  tightened.  From  time  to  time  the  valve  stem  had  to 
be  repacked  to  prevent  the  escape  of  steam.  Failing  the  usual 
slight  friction  at  these  points,  the  sole  remaining  reliance  became 
the  steam  pressure  on  the  valve  itself,  whiieh  Toole  testified  was 
not  enough  to  hold  the  handle  up. 

True,  the  engineer  says  that  the  lever  joints  were  tight  at 
the  time  of  the  accident,  and  there  is  perhaps  no  direct  and 
positive  evidence  of  any  looseness  at  either  the  valve  stem  or 
the  lever  joints.  But  it  is  evident  that  the  engineer  never 
depended  upon  the  ** slight  friction"  at  these  points  as  having 
any  proper  office  or  effect  iu  keeping  the  handle  up.  He 
relied  chiefly  upon  the  steam  pressure  on  the  valve,  if  not 
wholly  upon  it.  Such  reliance  appears  to  have  been  of  at  least 
doubtful  warrant.  The  whole  mechanism  was  ill-advised.  Once 
before  and  once  after  the  accident  whereby  Blaha  was  injured, 
similar  or  kindred  incidents  demonstrated  the  dangerous  char- 
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acter  of  the  mechanism;  and  the  former  of  these  occurrence 
tended  to  aflfect  the  owner  with  notice  thereof.  In  so  far  as 
they  were  otherwise  explainable,  cross-examination  could  and 
did  bring  out  the  distinguishing  facts.  We  hold  that  evidence 
of  these  incidents  was  admissible  for  the  purposes  named,  to 
which,  in  fact,  their  effect  was  properly  limited  at  the  time  the 
objections  thereto  were  finally  overruled. 

It  is  claimed,  however,  that  the  application  of  the  res  ipsa 
loquitur  rule  is  squarely  raised  by  the  fifteenth  request  of  the 
defendant  below  to  charge  before  argument.  That  request  was 
refused  by  the  court  and  is  as  follows: 

**The  testimony  of  the  plaintiff  that  the  handle  and  plunger 
of  this  machine  came  down  without  plaintiff  doing  anything 
to  cause  them  to  come  down  does  not  raise  a  prima  fade  presump- 
tion of  negligence  on  the  part  of  defendant  in  the  respects 
claimed  in  the  petition  or  in  any  respect. 

*  *  It  devolved  upon  the  plaintiff  to  trace  the  fault  for  his  injury 
to  the  defendant;  plaintiff  must  have  presented  some  affirmar 
tive  evidence  from  which  there  may  be  a  logical  inference  of 
negligence,  in  addition  to  the  mere  unexplained  descent  of  the 
plunger  and  handle.  And  unless  plaintiff  has  done  so,  your 
verdict  must  be  for  the  defendant." 

The  latter  part  of  this  request  is  doubtless  correct,  and  the 
former  part  would  also  be  correct  if  the  testimony  referred  to 
therein  were  considered  alone.  So  far,  however,  as  the  terms 
of  the  request  disclosed,  the  testimony  was  not  to  be  taken  by 
itself,  but  in  connection  with  all  the  other  circumstances  of 
the  case.  In  that  setting,  it  might  well  be  inferred  by  the  jury, 
as  a  matter  of  fact,  to  raise  the  presumption,  or  inference  of 
negligence  which  the  request  aflBrms  it  would  raise.  The  request 
was  therefore  misleading  and  was  properly  refused. 

A  similar  vice  lurks  also  in  the  eighteenth  request,  which  was 
refused.  The  incident  of  the  plunger's  fall  some  time  after  the 
accident,  is  doubtless  explainable  as  indicated  in  said  request; 
but,  taken  with  the  other  circumstances  brought  out  in  evidence, 
it  might  well  have  been  thought  by  the  jury  to  show  that  the 
friction  at  other  points  than  the  valve  itself  was  insufficient  to 
keep  handle  and  plunger  from  falling.  And  whether  the  mere 
pressure  of  steam  on  the  valve  to  hold  the  handle  and  plunger 
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was  BuflScient,  when  the  steam  was  on,  was  a  matter  concerning 
which  the  other  evidence  conflicted.  It  is  not  necessarily  true, 
therefore,  that  a  descent  of  the  plunger  under  such  circumstances 
is  no  *' evidence  of  any  defect  in  the  machine/' 

The  general  charge  is  complained  of  in  two  respects:  first,  in 
that  it  impliedly  authorizes  the  jury  to  apply  the  res  ipsa  loquitur 
doctrine,  and,  secondly,  in  that  it  expressly  authorizes  the  jury 
to  infer  that  excessive  steam  pressure  caused  the  plunger  to  fall. 
The  court  did  correctly  charge  that  proof  of  negligence  may 
consist  of  "proof  of  facts  from  which  negligence  may  reasonably 
be  presumed;''  and  he  thereafter  alluded  to  the  inference,  or 
presumption,  of  negligence,  which  may  arise  **from  physical 
facts  alone,"  pointing  **to  insufficiency  in  the  construction  or 
repair  of  machinery  as  the  producing  cause  of  the  accident." 
Such  language  does  not  mean  that  an  inference  of  defendant's 
negligence  may  be  drawn  from  the  mere  fact  of  this  accident 
to  plaintiff  in  and  by  the  plunger  falling  upon  his  arms,  but  it 
does  properly  intimate  that  the  dangerous  character  of  the 
mechanism  might  be  inferred' from  the  happening  of  other 
similar  events,  and  from  this  together  with  other  direct  or 
circumstantial  evidence,  negligence  might  be  inferred. 

As  to  the  possibility  of  causal  relation  between  high  steam 
pressure  and  the  plunger's  fall,  in  such  wise  as  to  injure  the 
plaintiff  below  in  the  manner  complained  of,  we  are  not  clear, 
from  all  the  evidence,  that,  under  some  circumstances,  as,  for 
example,  a  leakage  of  steam  in  the  cylinder,  high  pressure  might 
not  suddenly  and  forcibly  have  shifted  the  valve  or,  at  least, 
have  accelerated  the  descent  of  the  plunger  so  as  to  catch,  or 
more  severely  injure,  plaintiff's  arm.  As  the  witness  Wiegand 
says,  at  page  94,  it  would  shoot  the  plunger  down  like  lightning 
— get  more  pressure  on."  • 

Finding  none  of  the  assigned  errors  to  be  well  taken,  we  hold 
that  the  judgment  must  be  and  it  is  affirmed. 


880       CIRCUIT  COURT  REPORTS— NEW  SERIES. 

Townsend  v.  State.  [Vol.  17  (N.8.) 


PROSECUTION  rOR  PR£SBNT1NC  A  FALSE  CLAIM. 

Circuit  Court  of  Darke  County. 

William  H.  Townsend  v.  State  op  Ohio, 

Decided,  December  11,  1912. 

Criminal  Lav) — Change  of  Venue — Prejudice  in  Community  Against  De- 
fendant— Impartiality  of  Jurors — Competency  of  Evidence  as  to  a 
Conspiracy  to  Present  False  Claims  Against  County — Charge  of 
Court, 

1.  The  examination  of  jurors  on  their  voir  dire  affords  the  best  test  as 

to  wliether  or  not  prejudice  exists  in  the  community  against  the 
defendant;  and  where  it  appears  that  the  opinions  as  to  the  guilt 
of  the  defendant  of  those  called  for  examination  for  jurors  are 
based  on  newspaper  articles,  and  that  the  opinions  so  formed  are 
not  fixed  but  would  yield  readily  to  evidence,  it  is  not  error  to 
overrule  an  application  for  a  change  of  venue. 

2.  The  court  finds  no  evidence  in  the  record  that  the  defendant  was 

prejudiced  by  proceeding  with. the  trial  immediately  after  refusal 
to  grant  a  change  of  venue,  or  that  error  intervened  in  admitting 
evidence  of  a  conspiracy,  or  in  the  charge  of  the  court  to  the  jury, 
or  in  the  finding  of  the  jury  that  the  defendant  was  guilty  of  pre- 
senting a  false  claim  against  the  county  in  connection  with  a 
bridge  contract. 

Martin  B.  Wainer,  George  W.  Mannix  and  Bickel  (&  Bakery  for 
plaintiff  in  error. 

John  F.  Maker,  Prosecuting  Attorney,  and  David  W.  Bow- 
man, contra. 

Allread,  J. ;  DusTiN,  J.,  AND  Ferneding,  J.,  concur. 

This  case  has  been  prosecuted  and  defended  with  unusual  zeal 
and  ability.  Many  exceptions  have  been  taken  to  the  rulings  of 
the  trial  court  and  are  now  presented  for  review. 

The  objections  to  the  indictment  and  the  sufficiency  of  the 
pleas  in  abatement  are  identical  with  those  considered  in  the 
Turner  and  Fry  cases  heretofore  decided  in  this  court,  and  we 
rest  upon  the  views  there  expressed. 

The  accused  shortly  before  the  day  set  for  trial  moved  for  a 
change  of  venue,  supporting  the  motion  by  the  affidavits  of 
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twenty-five  citizens  from  various  parts  of  the  county  supple- 
mented by  copies  of  newspaper  articles  appearing  from  time  to 
time  in  newspapers  circulating  throughout  the  county. 

The  state  offered  in  opi>osition  to  the  change  of  venue 
twenty-five  afiSdavits.  ^  The  state  also  offered  by  way  of  affidavit 
evidence  to  the  effect  that  competent  jurors  were  readily  secured 
in  the  four  preeceding  trials  of  indictments  of  the  same  general 
nature,  and  as  evidence  of  fairness  one  acquittal  is  cited. 

The  trial  court  overruled  the  motion  for  change  of  venue  and 
put  the  accused  on  trial. 

After  the  jury  was  secured  the  motion  for  a  change  of  venue 
was  renewed  upon  the  original  evidence,  together  with  the  voir 
dire  examination  of  the  veniremen,  and  was  again  overruled. 

It  has  been  repeatedly  held  that  the  question  of  change  of 
venue  is  one  addressed  to  the  sound  discretion  of  the  trial  court 
and  can  not  be  made  the  subject  of  reversal,  unless  it  appears 
from  the  record  that  the  discretion  has  been  abused. 

It  is  urged  that  the  affidavits  tending  to  show  prejudice  should 
be  considered  as  positive  and  direct  testimony,  and  should  pre- 
ponderate over  those  tending  to  show  absence  of  prejudice  upon 
the  theory  that  the  latter  are  negative  only. 

We  are  unable  to  agree  with  this  contention.  The  affidavits 
upon  each  side,  so  far  as  they  are  based  upon  fact,  are  equall3 
positive.  They  refer  to  the  general  state  of  feeling  and  sentiment 
among  the  citizens  of  the  county.  Upon  this  state  of  the  evi- 
dence, we  can  not  say  that  there  was  an  abuse  of  discretion  by 
the  trial  court  in  holding  that  the  evidence  for  the  accused  did 
not  preponderate  over  that  for  the  state  and  require  a  change  of 
venue. 

It  is  contended,  however,  that  the  newspaper  articles  are  of 
such  character  as  to  make  it  apparent  that  public  sentiment  was 
inflamed  and  passion  and  prejudice  aroused  to  such  an  extent  as 
to  make  a  fair  trial  improbable. 

Upon  the  whole  we  think  these  newspaper  articles  are  not  of 
such  character  as  to  justify  the  assumption  that  the  body  of 
citizens  of  the  county  were  so  far  prejudiced  against  the  accused 
as  to  be  unwilling  or  unable  to  accord  a  fair  trial.     Some  of  them 
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counsel  moderation  and  appeal  to  the  citizens  to  await  judicial 
investigation. 

We  have  considered  the  voir  dire  examination  of  the  veniremen 
with  care,  as  it  affords  the  best  test  as  to  the  existence  of  prej- 
udice. The  veniremen  were  drawn  through  the  agency  of  the 
jury  wheel  and  may,  therefore,  be  considered  representative.  In 
addition,  we  have  the  benefit  of  direct  and  cross-examination  to 
bring  out  the  facts  more  fully  than  can  be  expected  of  ex  parte 
affidavits.  The  examinations  disclose  nothing  more  than  opin- 
ions based  upon  newspaper  articles,  and  these  opinions  were  not 
so  fixed  as  to  be  incapable  of  readily  yielding  to  the  evidence. 
We  find  nothing  to  indicate  that  a  fair-minded  jury  could  not 
be  secured  capable  of  giving  the  defendant  a  fair  trial. 

We  are,  therefore,  of  the  view  that  there  was  no  error  in  re- 
fusing the  change  of  venue. 

Complaint  is  made  of  being  forced  into  trial  immediately  fol- 
lowing the  decision  upon  the  motion  to  change  the  venue,  but 
we  find  nothing  in  the  record  to  show  that  the  accused  was  unable 
to  secure  the  presence  of  his  witnesses  or  was  in  any  other  manner 
prejudiced  by  being  put  upon  trial  at  that  time. 

Upon  the  question  of  the  qualification  of  the  jurors  and  the 
rulings  of  the  trial  court  upon  the  challenges,  we  find  that  the 
defendant's  challenges  were  sustained  wherever  there  appeared 
any  suspicion  of  prejudice  against  the  accused  personally.  The 
objections  of  the  plaintiff  in  error  to  the  accepted  jurors  and  to 
those  challenged  peremptorily  by  the  accused  are  based  largely, 
if  not  wholly,  upon  their  having  formed  opinions  from  reading 
newspaper  accounts,  which  they  stated  would  require  evidence 
to  remove.  It  will  be  noted,  however,  that  in  all  these  cases,  upon 
examination  by  the  court,  the  jurors  declared  that  they  could 
render  a  fair  and  impartial  verdict,  based  upon  the  evidence  and 
the  charge  of  the  court.  We  think  that  under  the  authority  of 
Lindsey  v.  State,  69  0.  S.,  215,  there  was  no  error  in  overruling 
the  challenges  for  cause. 

Counsel  criticise  the  trial  court  for  examining  the  jurors  after 
having  stated  that  they  had  formed  opinions,  but  it  will  be  noted 
that  under  Section  13653,  G.  C,  it  became  the  duty  of  the  trial 
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court  to  examine  the  jurors,  and,  determine  as  to  their  impar- 
tiality. 

Counsel  also  complain  of  the  statement  of  the  trial  judge  in 
deciding  the  motion  for  a  change  of  venue  that  defendant  had 
not  shown  suflScient  interest  to  be  present.  We  doubt  the  pro- 
priety of  this  remark,  if  it  was  actually  made  in  the  presence 
of  the  veniremen,  but  there  is  no  certficate  or  statement  of  the 
trial  judge  to  the  effect  that  the  veniremen  were  present,  nor 
does  it  appear  from  the  voir  dire  examination  that  any  of  the 
accepted  heard  the  remark  or  were  influenced  thereby.  The  only 
statement  in  the  record  that  any  jurors  were  present  is  that  of 
the  counsel,  but  the  fact  is  not  verified  by  the  certificate  of  the 
trial  court.  There  is,  therefore,  no  prejudicial  error  in  this  re- 
spect appearing  upon  the  record. 

Objection  is  made  to  the  proof  by  the  state  of  alleged  conspir- 
acy among  Townsend,  H.  J.  Fry,  Ed  Fry,  Lott,  Holland  and 
Sipple,  and  of  their  respective  declarations.  This  objection  is 
founded:  (1)  upon  the  absence  of  a  charge  of  conspiracy  in  the 
indictment,  and  (2)  upon  absence  of  prima  facie  proof  of  con- 
spiracy. 

We  think  it  is  competent  to  prove  a  conspiracy  although  not 
alleged  expressly  in  the  indictment,  where  it  is  incidental  and 
leading  up  to  the  crime  charged.  This  doctrine  is  announced  in 
the  opinion  in  Ooins  v.  State,  46  0.  S.,  457,  where  it  is  said : 

**  Counsel  contend  that  to  render  the  acts  and  declarations  of 
a  co-conspirator  competent  evidence,  the  indictment  should  have 
in  express  terms  charged  a  conspiracy.  This  is  true  when  the 
act  of  conspiracy  is  itself  the  crime  charged;  but  when  some 
other  act  is  the  real  offense  and  the  conspiracy  is  a  common  pur- 
pose leading  to  the  commission  of  the  main  criminal  act,  a  con- 
spiracy need  not  be  alleged  in  express  terms,  and  if  any  allega- 
tion in  respect  thereto  is  at  all  necessary,  the  charge  in  the  in- 
dictment that  it  was  jointly  done  is  sufficient  for  that  purpose." 

The  same  question  was  involved  in  the  case  of  Diegle  v.  State, 
14  C.C.(N.S.),290,  where  it  was  held  that  the  general  aver- 
ment of  aiding  and  abetting  was  sufficient  to  admit  the  evidence. 

It  is  urged  that  mere  declarations  of  alleged  co-conspirators 
can  not  be  accepted  as  proof  of  the  conspiracy.    The  soundness 
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of  this  principle  may  be  conceded,  but  it  does  not  reach  the 
present  situation.  The  proof  of  conspiracy  here  rests,  not  upon 
mere  declarations,  but  upon  the  direct  testimony  of  witnesses 
having  personal  knowledge  of  the  fact  of  conspiracy  and  whose 
testimony  bears  upon  the  res  gestae.  That  the  witnesses  were 
co-conspirators  goes  to  the  weight  but  not  to  the  competency  of 
the  evidence.  The  testimony  tended  to  connect  the  defendant 
Townsend  with  the  conspiracy  and  show  his  participation  in  it. 

The  conspiracy  was,  therefore,  suflBciently  proven  prima  fade 
by  the  testimony  of  H.  J.  Pry,  J.  R.  Holland  and  Noah  Sipple 
to  justify  the  court  in  allowing  the  evidence  in  relation  thereto, 
including  the  acts  and  declarations  of  the  co-conspirators,  to  go 
to  the  jury. 

The  evidence  tended  to  show  a  conspiracy  somewhat  general 
in  its  nature  and  covering  an  extended  period,  to  award  con- 
tracts without  competition  and  upon  liberal  terms  with  an  agree- 
ment for  secret  commissions  from  the  contractors  to  the  com- 
missioner having  charge  of  the  territory,  and  that  in  pursuance 
thereto  commissions  were  paid  to  both  Townsend  and  Sipple; 
that  H.  J.  Fry  was  the  favored  contractor  of  Townsend  in  his 
territory,  and  that  Ed  Fry  was  in  like  manner  favored  by  Sipple. 

It  is  urged  that  the  general  conspiracy  is  not  germane  to  the 
crime  charged,  to- wit,  the  presenting  and  reciepting  payment  of 
false  voucher  of  $168,  and  that  the  wide  scope  of  the  general 
conspiracy  as  allowed  to  go  to  the  jury  had  a  prejudicial  effect. 

We  think,  however,  that  the  general  conspiracy  was  properly 
allowed  to  go  to  the  jury,  because  it  constituted  the  main  system 
of  transactions  out  of  which  the  special  conspiracy  sprung. 
The  general  and  special  conspiracies  were  so  intimately  con- 
nected as  to  make  the  proof  of  one  incomplete  without  the  other. 

The  evidence  offered  by  the  state  tended  to  show  that  by  reason 
of  the  general  conspiracy  and  of  H.  J.  Fry's  connection  there- 
with, he  was  called  upon  to  advance  $200  of  the  $400  which 
Lott  was  to  pay  back  to  the  county  for  salary  unlawfully  drawn 
as  tax  map  draftsman.  This,  it  is  claimed,  H.  J.  Fry  finally  did 
and  was  repaid  partly  by  the  proceeds  of  the  false  voucher 
charged  in  the  indictment. 
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It  was,  therefore,  competent  also  to  show  the  acts  and  declara- 
tions of  Lott  in  respect  to  the  $400  refunded,  as  that  formed 
the  subject  of  the  conspiracy  and  was  the  first  step  in  the  spe- 
cial conspiracy  and  from  which  the  $168  false  voucher  was 
evolved.  The  declaration  of  Lott  to  the  deputy  treasurer  when 
he  paid  in  the  $400,  that  he  expected  to  get  it  back,  was  in 
harmony  with  the  conspiracy  and  made  while  in  the  act  of  carry- 
ing it  forward  and  was  competent. 

Special  objection  is  made  to  the  identification  and  description 
of  the  voucher  in  favor  of  George  Beireis  (pp.  194  and  256). 
No  exceptions  appear  on  page  194  and  none  on  page  256  to  the 
specific  item  of  the  Beireis  claim.  The  contract  and  voucher 
of  Beireis  was  expressly  ruled  out,  and  we  think  that  there  was 
no  prejudicial  error  in  respect  to  the  identification  thereof. 

The  motion  on  page  256  to  take  from  the  jury  evidence  in 
regard  to  '* paying  him  money  right  along,"  referring  to  the 
secret  commissions  paid  by  Fry  to  Townsend  was  too  indefinite 
to  apply  merely  to  payments  subsequent  to  the  offense  charged 
in  this  indictment  and  was,  therefore,  properly  overruled. 

The  evidence  tending  to  prove  the  raising  of  money  to  bribe 
the  grand  jury  and  suppress  the  indictments  was  competent  on 
the  subject  of  guilty  demeanor  and  entitled  to  go  to  the  jury. 

The  cross-examination  of  Townsend  as  to  subsequent  transac- 
tions was  in  our  opinion  made  competent  by  the  scope  of  the  di- 
rect examination.  Townsend  in  direct  examination  sought  to 
explain  his  approval  of  the  contract  and  voucher  for  the  repair 
of  the  Marshall  bridge  by  the  statement  that  he  took  no  active 
responsibility  for  work  in  the  territory  assigned  to  Sipple  but 
relied  upon  Sipple 's  recommendation  and  approval.  It  was, 
therefore,  competent  for  the  state  to  rebut  and  discredit  this  di- 
rect  testimony  of  Townsend  by  cross-examination,  showing  his 
active  interest  in  Sipple 's  territory,  and  also  by  rebuttal  evi- 
dence to  the  same  effect  even  though  it  tended  to  show  transac- 
tions subsequent  but  closely  associated  with  the  transaction  in 
controversy. 

The  state  relied  largely  upon  the  testimony  of  accomplices  to 
support  conviction.     The  rule  of  law  as  to  its  weight  and  the 
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right  of  the  jury  to  rest  conviction  thereon  was  correctly  given 
by  the  trial  court  in  special  request  No.  6.  Special  request  No. 
7  is  not  the  law  in  this  state  but  is  favorable  to  the  accused  and 
not  prejudicial. 

Counsel  for  plaintiflP  in  error  insist  that  special  charge  No.  3 
ought  to  have  been  given.  This  is  based  upon  the  proposition 
that  although  intent  to  defraud  is  not  prescribed  as  an  essential 
by  statute,  yet  having  been  averred  in  the  indictment,  it  waa 
incumbent  upon  the  state  to  prove  it.  Conceding  for  the  pres- 
ent purpose  this  contention  to  be  sound,  it  will  be  observed  that 
the  special  charge  is  more  extended  than  the  averment  of  the 
indictment.  The  indictment  charges  generally  an  * '  intent  to  de- 
fraud" while  charge  No.  3  proposes  to  place  upon  the  state  the 
burden  not  only  of  proving  a  general  intent  to  defraud  but  a 
specific  '* intent  to  defraud  the  county."  This  is  not  required 
by  the  indictment  and  is  expressly  dispensed  with  by  Section 
13590,  General  Code.  There  wa.s  no  error,  therefore,  in  refusing 
this  charge. 

We  find  no  such  misconduct  of  counsel,  either  in  the  trial 
statement  or  final  argument,  as  to  justify  reversal. 

I^pon  the  weight  and  sufficiency  of  the  evidence,  it  is  conceded 
that  the  verdict  rests  largely  upon  the  testimony  of  accomplices. 
The  case  went  to  the  jury  upon  special  charge  No.  6  and  upon 
special  charge  No.  7,  which  was  favorable  to  the  accused. 
Under  these  charges,  it  must  be  assumed  that  the  jury  not  only 
accepted  the  testimony  of  H.  J.  Fry  and  the  other  accomplices, 
but  found  such  testimony  to  be  corroborated. 

Before  this  court  is  justified  in  reversing  upon  the  weight  of 
evidence  the  verdict  must  be  found  to  be  manifestly  contrary 
thereto. 

We  have  no  difficulty  in  reaching  the  conclusion  that  the  con- 
tract for  the  repair  of  the  Marshall  bridge  was  fictitious,  and 
the  bill  of  $168,  therefore,  was  wholly  false.  The  falsity  of  the 
bill  was  undoubtedly  known  by  H.  J.  Pry  at  the  time  he  caused 
it  to  be  presented  and  at  the  time  the  money  was  received.  The 
principal  offense  was,  therefore,  clearly  established. 
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Did  Townsend  aid  and  abet  Pry  in  the  commission  of  the  of- 
fense ?  The  positive  testimony  of  H.  J.  Fry  that  he  did  is  con- 
sistent with  the  other  evidence  and  in  some  measure  corroborated 
by  it. 

H.  J.  Fry  was  Townsend 's  favored  contractor  and  received 
without  competition  substantially  all  the  bridge  contracts  in  his 
territory.  Townsend  signed  both  the  contract  and  the  voucher 
for  the  Marshall  bridge.  The  fact  that  Townsend  was  the  only 
commissioner  who  signed  both  the  contract  and  voucher,  taken 
in  connection  with  the  fact  that  H.  J.  Fry  was  his  contractor, 
is  consistent  with  the  state's  contention  and  may  be  said  to  be 
in  corroboration  of  it.  The  relation  of  H.  J.  Fry  and  Townsend 
was  close  and  confidential  to  such  an  extent  that  Townsend  by 
his  own  admission  allowed  Fry  to  receive  contracts  in  the  name 
of  J.  R.  Holland  to  deceive  the  prosecuting  attorney  and  one 
of  the  commissioners  who  objected  to  the  Fry  contracts. 

When,  in  connection  with  these  facts,  it  appeared  that  the 
bill  presented  was  wholly  false,  there  was  evidence  enough  to 
put  the  defendant  Townsend  upon  his  defense.  His  testimony 
was  to  the  effect  that  the  Marshall  bridge  was  in  Sipple's  terri- 
tory, and  that  he  signed  the  contract  after  Sipple  and  upon  his 
recommendation.  Yet,  the  voucher,  itself,  which  is  most  im- 
portant, is  not  signed  at  all  by  Sipple.  It  is  true  that  Townsend 
testifies  that  Lott  advised  him  the  bill  was  correct  and  asked  him 
to  approve  it,  yet  the  fact  that  Sipple  did  not  sign  the  voucher  is 
to  some  extent  corroboration  of  the  state's  claim  that  Townsend 
was  active  in  this  transaction  and  in  connection  with  Lot  tin- 
spired  it. 

The  testimony  of  H.  J.  Fry  is  also  corroborated  by  other  cir- 
cumstances connected  with  the  alleged  conspiracy  by  the  testi- 
mony of  Holland  and  Sipple. 

We  have  carefully  considered  the  entire  evidence  and  are  of 
the  opinion  that  the  verdict  is  not  contrary  to  the  manifest 
weight  of  evidence. 

There  are  other  exceptions  urged  but  we  find  upon  the  whole 
record  that  there  is  no  prejudicial  error, 

Judgment  aflSrmed. 
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CHARGE  TO  JURY  IN  PROSECUTION  FOR  STABBING  WITH 

INTENT  TO  WOUND. 

Circuit  Court  of  Cuyahoga  County. 
Antonio  Campanario  v.  State  op  Ohio. 

Decided,  March  24,  1911. 

Criminal  Law — Reasonable  Doubt. 

In  a  prosecution  for  stabbing  with  intent  to  wound  a  charge  as  follows, 
"A  man  put  upon  trial  here  charged  with  a  crime,  starts  out  in 
the  trial  with  the  presumption  in  his  favor  that  he  is  not  guilty. 
That  presumption  must  be  overcome  by  evidence  satisfying  the 
Jury  to  a  reasonable  certainty  of  guilt.  You  do  not  have  to  be 
absolutely  certain  of  guilt  in  order  to  find  a  party  guilty;  you 
must  be  satisfied  in  such  degree  that  you  have  no  reason  to  doubt 
his  guilt.  Your  minds  must  be  so  satisfied  of  his  guilt  that  your 
conscience  would  be  satisfied  with  a  verdict  of  guilty;  that  you 
would  feel  you  have  not  made  any  mistake.  You  could  not  be 
absolutely  certain;  that  is  not  required.  If  you  have  an  honest 
difficulty  after  you  have  considered  the  evidence;  an  honest,  con- 
scientious difficulty  in  believing  the  defendant  guilty,  then  you 
ought  not  to  convict.  If  you  are  reasonably  certain  of  his  guilt, 
then  you  ought  to  convict.  You  are  not  to  have  any  hesitation 
about  convicting  if  the  evidence  warrants  it.  You  ought  not  to 
convict  unless  the  evidence  does  warrant  it,"  while  not  com- 
mended, is  not,  as  a  whole,  incorrect. 

F.  H.  Ewing.  for  plaintiff  in  error. 
John  A.  ClinCy  contra. 

Henry,  J. ;  Winch,  J.,  and  Marvin^  J.,  concur. 

Campanario  was  convicted  of  maliciously  stabbing  one  Michael 
Degidio  with  intent  to  wound.  The  prosecuting  witness  tes- 
tified : 

**Q.  How  soon  after  you  fell  to  the  floor  was  it  he  stabbed 
you?  A.  It  was  in  the  same  moment;  he  slapped  me,  knocked 
me  down  and  jumped  on  top  of  me  and  stabbed  me." 

The  state's  witness  Rafael  Picazzo  testified  that  Ampanario 
*' slapped  Degidio  in  the  face,  hit  him  in  the  face,  and  he  fell  and 
he  got  on  top  of  him.'' 
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At  p.  45  the  following  colloquy  is  set  forth : 

'*Q.  State  whether  or  not  between  the  time  of  the  slap  and 
the  time  Petriaceo  took  him  away,  Campanario  was  on  the  floor 
at  any  time! 

''State  objects.  It  has  not  been  stated  he  was  on  the  floor 
but  that  he  knocked  him  down  and  stabbed  him.  We  don't 
claim  he  was  on  top  of  him. 

''Defendant:  The  testimony  of  Rafael  Picazzo  was  he  was 
on  top  of  him. 

"Court.  If  the  state  doesn't  claim  he  was  on  the  floor  there 
is  no  need  of  these  questions. 

"State.    We  don't  claim  that." 

The  question  was  thereupon  abandoned.  No  exception  was 
reserved.  It  is  claimed,  however,  that  the  state's  disclaimer 
here  is  necessarily  a  confession  of  the  defendant's  innocence, 
since  the  evidence  shows  that  if  he  stabbed  Degidio  at  all,  he 
did  so  while  on  top  of  him.  We  think  this  does  not  necessarily 
follow.  **0n  the  floor"  is  not  the  same  as  **on  top  of"  Degidio. 
Even  if  it  were,  the  ultimate  fact  of  stabbing,  etc.,  was  for 
the  jury. 

At  page  79,  the  court  charged : 

"A  man  put  upon  trial  here  charged  with  a  crime  starts  out 
in  the  trial  with  the  presumption  in  his  favor,  that  he  is  not 
guilty.  That  presumption  must  be  overcome  by  evidence  satisfy- 
ing the  jury  to  a  reasonable  certainty  of  guilt.  You  do  not  have 
to  be  absolutely  certain  of  guilt  in  order  to  flnd  a  party  guilty ; 
you  must  be  satisfied  in  such  degree  that  you  have  no  reason  to 
doubt  his  guilt.  Your  minds  must  be  so  satisfied  of  his  guilt 
that  your  conscience  would  be  satisfied  with  a  verdict  of  guilty ; 
that  you  would  feel  you  have  not  made  any  mistake.  You  could 
not  be  absolutely  certain;  that  is  not  required. 

"If  you  have  an  honest  difficulty  after  you  have  considered 
the  evidence;  an  honest,  conscientious  difficulty  in  believing  the 
defendant  guilty,  then  you  ought  not  to  convict.  If  you  are 
reasonably  certain  of  his  guilt,  then  you  ought  to  convict. 

"You  are  not  to  have  any  hesitation  about  convicting  if  the 
evidence  warrants  it.  You  ought  not  to  convict  unless  the 
evidence  does  warrant  it." 

Without  qualification,  the  sentence,  *'If  you  are  reasonably 
certain  of  his  guilt,  then  you  ought  to  convict,"  does  not  re- 
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quire  proof  of  guilt  beyond  a  reasonable  doubt.  "Reasonably" 
in  the  connection  in  which  it  is  employed,  naturally  means  toler- 
ably, moderately,  measurably.  In  the  phrase,  ''reasonable 
doubt'*  the  word  ''reasonable"  means  according  to  sound  reason. 
But  as  here  qualified  the  entire  charge  on  the  subject  is  not  in- 
correct, though  we  do  not  commend  it. 

We  find  no  error  in  the  record,  and  the  judgment  is  affirmed. 


DEGREE  or  PROOF  REQUIRED  TO  CONVICT  OF 

EMBEZZLEMENT. 

Circuit  Court  of  Cuyahoga  County. 

J.  T.  Ottke  v.  State  op  Ohio. 
Decided,  March  24,  1911. 

Criminal  Law — Embezzlement — Evidence. 

The  crime  of  embezzlement  is  not  made  out  by  evidence  which  might 
be  sufficient  to  establish  the  crimes  of  larceny  or  obtaining 
money  under  false  pretenses. 

M.  P.  Mooney,  for  plaintiff  in  error. 
John  A.  Cline,  contra. 

Henry,  J. ;  Winch,  J.,  and  Marvin,  J.,  concur. 

Plaintiff  in  error  was  convicted  of  embezzlement.  The  first 
of  the  three  counts  of  the  indictment,  under  which  alone  Ottke 
was  found  guilty,  charges  that  he  **on  or  about  the  fifteenth  of 
April  in  the  year  of  our  Lord  nineteen  hundred  and  ten,  and 
from  that  date  continuously  until  the  pi-esent,  to-wit,  the  twenty- 
eighth  day  of  September,  nineteen  hundred  and  ten,  at  the 
county  aforesaid,  was  then  and  there  a  partner  in  the  firm  of 
Ottke  &  Pulwitt,  a  partnership,  then  and  there  doing  business 
under  the  name  and  style  of  Ottke  &  Pulwitt,  and  the  said 
J.  T.  Ottke,  as  such  partner  was  then  and  there  the  agent  of 
Mary  Higgins ;  he,  the  said  J.  T.  Ottke  not  being  then  and  there 
a  person  within  the  age  of  eighteen  years,  and  not  being  then 
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and  there  an  apprentice,  and  while  acting  as  agent  for  the  said 
Mary  Higgins,  aforesaid  certain  money  of  the  amount  and  of  the 
value  of  seven  hundred  dollars  of  the  personal  property  of  and 
belonging  to  the  said  Mary  Higgins  did  unlawfully  and  fraudu- 
lently embezzle  and  convert  to  his  own  use,  without  the  assent 
of  the  said  Mary  Higgins,  his  said  employer,  and  without  the 
assent  of  any  owner  or  owners  of  said  property,  which  said 
personal  property  had  then  and  there  come  into  the  possession 
and  care  of  the  said  J.  T.  Ottke,  by  virtue  of  his  employment  as 
agent  of  the  said  Mary  Higgins,"  etc. 

The  facts,  in  brief,  are  these: 

Mrs.  Iliggins  being  desirous  of  purchasing  a  house  and  lot, 
was  introduced  by  her  friend,  Margaret  Payton,  a  clerk  in  the 
real  estate  office  of  Pulwitt  &  Ottke,  to  the  members  of  that  firm, 
who  thereupon  negotiated  the  sale  to  her  for  $2,800  of  a  house 
and  lot  belonging  to  a  Mrs.  Kirk. 

The  sale  of  this  property  had  been  entrusted  to  Pulwitt  & 
Ottke  by  one  Herman  Durre,  who  acting  on  behalf  of  and  pur- 
suant to  instructions  from  the  owner,  Mrs.  Kirk,  had  authorized 
Messrs.  Pulwitt  and  Ottke  to  sell  the  same  for  $2,600  or  more, 
with  the  privilege  of  retaining  as  their  commission  whatever  in 
excess  of  that  amount  they  might  be  able  to  obtain.  The  terms 
of  sale  were  to  be  one-half  cash  down  and  the  remainder  secured 
by  mortgage.  Mrs.  Higgins  being  shown  the  property  by  Ottke, 
decided  to  take  the  same  and  pay  therefor  the  sum  of  $2,800, 
of  which  $700  was  to  be  cash  down,  and  $2,100  secured  by 
mortgage. 

Thereupon,  Mrs.  Higgins  paid  to  Ottke,  in  three  several 
payments,  a  total  sum  of  $700,  $400  of  which  was  paid  by  the 
firm  of  Pulwitt  &  Ottke,  through  the  former,  to  Durre,  for  Mrs. 
Kirk.  Durre,  however,  declined  to  receive  the  same,  because  the 
down  payment  was  not  in  accordance  with  the  terms  stipulated 
by  Mrs.  Kirk  to  him,  and  by  him  in  turn  to  Pulwitt  &  Ottke. 

The  $400  haying  been  left  on  his  desk  or  table,  against  his 
protest,  he  subsequently  deducted  $10  which  Pulwitt  owed  him 
and  drew  his  check  for  $390,  in  favor  of  Pulwitt  &  Ottke,  who 
endorsed  it  with  their  respective  names  and  cashed  it  at  the 
bank,  where  they  were  identified  by  Durre  for  that  purpose. 


ti 
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The  defendant  below  testified  in  his  own  behalf  that  the  en- 
tire $700  including  the  $390  returned  by  Durre,  was  taken  by 
Pulwitt,  who  decamped  with  the  same.  He  also  testified  that 
Mrs.  Kirk  had  meanwhile  authorized  Pulwitt  &  Ottke  to  clese 
the  sale  on  the  terms  proposed  by  them  and  agreed  to  by  Mrs. 
Higgins. 

Be  this  as  it  may,  Mrs.  Wiggins  testifies: 

**Q.  "Were  you  to  pay  any  commission  to  these  men  on  the 
purchase  of  this  property?    A.  Why  no,  I  was  not. 

Q.    "What?    A.  No,  I  was  not  to  pay  them  anything. 
Q.    Did     you     agree     to     pay     them     any     commission? 
A.  Certainly  not. 

* '  Q.  Did  you  know  who  was  to  pay  any  commission  that  was 
paid?  A.  Why  the  lady  that  owned  the  property.  I  under- 
stood that  way.    They  told  me." 

And  again  at  page  35,  she  testified: 

**Q.  Did  you  have  any  agreement  with  Pulwitt  or  Ottke  that 
you  were  to  pay  them  a  commission  for  buying  this  property? 
A.  I  did  not. 

**Q.  Did  either  of  them  say  anything  to  you  about  your  pay- 
ing them  a  commission  for  services  rendered  to  you?     A.  No." 

From  this  and  all  the  testimony  offered  on  behalf  of  the  state 
it  is  perfectly  evident  that  Pulwitt  &  Ottke  were  not  her 
agents,  either  to  buy  the  property  for  her,  or  to  receive  the  money 
from  or  for  her.  She  all  the  while  supposed  them  to  be,  and  they 
all  the  while  represented  themselves  to  be  the  agents  of  the 
seller.  If  their  representations  in  this  regard  were  false,  they 
obtained  Mrs.  Higgins'  money  by  false  pretenses,  or  possibly 
one  or  both  of  them  was  guilty  of  the  larcen}'^  of  the  money 
belonging  to  her,  or  some  part  of  it.  It  is  clear,  however, 
that  they  did  not  embezzle  any  money  entrusted  by  her  to  them 
as  her  agents  or  servants  in  the  transaction. 

We  have  grave  doubts  whether,  from  the  facts  in  the  case, 
Ottke  was  guilty  of  any  criminality  whatsoever.  In  any  event 
the  verdict  and  judgment  in  this  case  are  clearly  not  sustained 
by  the  evidence  and  the  judgment  is  reversed. 
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COLLISION  OF  AUTOMOBOJC  AND  PEDESTRIAN. 

Ck)urt  of  Appeals  of  Hamilton  County. 

Samuel  Shott,  Administratob,  v.  Edna  Farrin  Eobn. 

Decided,  July  23,  1913. 

Negligence — Pedestrian  Killed  at  Street  Crossing  by  AutomoMle — Ac- 
cident Due  to  Failure  of  Both  the  Deceased  and  Chauffeur  to  Use 
Care. 

It  is  not  error  to  instruct  a  verdict  for  the  defendant  owner  of  an 
automobile  in  an  action  for  the  death  of  a  pedestrian,  where  it 
appears  that  the  deceased  attempted  to  cross  a  well  lighted  street 
in  front  of  the  approaching  machine,  which  was  in  full  view  with 
its  lamps  burning. ' 

Horace  A.  Reeve  and  Joseph  L.  Meyer,  for  plaintiff  in  error. 
Worthington  &  Strong  and  Albert  Bettinger,  contra. 

Swing,  J. ;  Jones,  E.  H.,  J.,  and  Jones,  0.  B.,  J.,  concur. 

This  case  is  here  on  error  to  the  judgment  of  the  Superior 
Court  of  Cincinnati.  In  that  court  it  was  an  action  for  the 
wrongful  death  of  Benjamin  Shott.  The  trial  court  at  the  con- 
clusion of  plaintiff's  testimony  on  motion  of  the  defendants, 
directed  the  jury  to  return  a  verdict  for  the  defendants. 

The  accident  occurred  at  8 :37  o  'clock  on  the  evening  of  May 
5,  1912.  Benjamin  Shott  was  killed  by  being  struck  by  an 
electric  automobile,  the  property  of  Edna  Parrin  Korn,  at  the 
intersection  of  Rockdale  avenue  and  Reading  road  in  this  city. 
Shortly  before  the  accident  it  had  been  raining,  but  it  was  not 
raining  at  the  time.  The  automobile  was  coming  south  of  Read- 
ing road  and  the  decedent,  Shott,  was  preparing  to  cross  Reading 
road  from  the  east  to  west.  The  automobile  had  its  lights  burn- 
ing and  the  street  at  that  point  was  lighted  by  electric  lights, 
so  that  Shott  could  have  seen  the  automobile  and  the  driver  of 
the  automobile  could  have  seen  Shott.    There  were  no  obstruc- 

« 

tions  in  the  street.  One  witness  alone  saw  the  accident;  this 
was  Mr.  Downing  who  was  standing  at  the  intersection  of  the 
two  streets.    He  testified : 
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''I  saw  a  pedestrian  half  across  the  street  and  a  machine  com- 
ing from  the  northern  intersection  of  Bockdale  and  Beading 
road.  I  paid  only  casual  attention  to  it  at  the  time,  but  when 
I  saw  neither  the  pedestrian  nor  the  machine  slacken  of  coarse 
that  was  a  realization  that  there  was  an  accident  imminent.  I 
didn't  see  the  actual  contact  of  the  machine  and  the  body  be- 
cause of  the  automobile,  the  machine  coming  between  my  line 
of  vision  and  the  decedent,  but  I  heard  him  strike  the  ground. 
I  judge  the  car  ran  in  the  neighborhood  of  seventy-five  or  eighty 
feet  after  striking  the  man." 

Downing  further  says: 

''Well,  he  was  crossing  the  street  from  the  east  to  the  west. 
I  thought  he  hestitated,  and  when  I  first  saw  the  machine  I 
judged  he  was  waiting  for  the  car  to  pass.  I  saw  Mr.  Shott 
and  the  machine  probably  at  the  same  time.  Upon  hearing  the 
bell  I  thought  he  slackened  his  pace,  but  barely  paused  to  let 
the  machine  go  by,  and  afterwards  he  continued  to  go  across 
the  street/' 

From  the  evidence  it  seems  clear  to  us  that  Shott  was  guilty 
of  contributory  negligence,  and  that  his  death  was  caused  by  it. 
The  machine  was  in  plain  view  for  quite  a  distance  before  he 
started  to  cross  the  street.  There  was  nothing  to  obstruct  his 
view,  and  there  was  nothing  to  distract  his  mind  or  prevent  him 
from  exercising  the  prudence  which  he  should  have  exercised 
in  looking  for  approaching  vehicles  when  about  to  cross  the 
street.  He  seems  to  have  deliberately  walked  in  front  of  the 
approaching  machine.  And  under  the  evidence,  we  think,  the 
court  was  justified  in  directing  the  jury  to  return  a  verdict  for 
the  defendants.  The  facts  were  really  not  in  dispute  and  it  be- 
came a  question  of  law  for  the  court. 

There  are  other  questions  in  the  case,  but  with  this  view  that 
we  have  taken,  the  other  matters  are  immaterial  and  it  is  not 
necessary  to  consider  them. 
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FRAUD  IN  THE  SALE  OF  OIL  STOCK. 

Circuit  Court  of  Mahoning.  County. 

John  J.  Hamilton  v.  William  M.  Carr  et  al. 

Decided,  March  31,  1911. 

False  Representations  in  8ale  of  Stock — Laches. 

A  sale  of  oil  stock  under  the  false  representation  that  it  was  treasury 
stock  and  that  other  named  stockholders  had  paid  par  for  their 
stock,  will  not  be  rescinded  where  the  buyer  waits  six  months 
after  learning  the  truth  about  the  stock  and  until  a  well  is 
drilled  which  turns  out  to  be  a  dry  hole. 

Henby,  J. ;  Winch,  J.,  and  Marvin,  J.,  concur. 

This  is  an  appeal  of  an  action  for  the  rescission  of  a  fraudulent 
sale  of  CjBrtain  shares  of  stock  in  an  Arizona  oil  company  operat- 
ing in  Illinois.  Without  rehearsing  the  facts  in  detail,  we  are 
convinced  that  the  sale  was  consummated  by  and  through  the 
false  and  fraudulent  representations  of  Carr  to  Hamilton  that 
the  stock  was  treasury  stock,  offered  for  sale  in  order  to  finance 
the  company  by  payment  of  the  purchase  price  into  the  treasury 
of  said  company,  and  that  other  named  stockholders  to  whom 
Carr  had  sold  stock  were  paying  or  had  paid  therefor  dollar 
for  dollar  the  same  as  Hamilton.  In  truth  the  stock  was  owned, 
not  by  the  company  but  by  Carr  and  his  associates ;  the  proceeds 
of  this  and  other  sales  went  not  into  the  treasury  of  the  company, 
but  into  the  pockets  of  Carr  and  his  associates ;  and  some  of  the 
other  purchasers  of  stock  so  named  by  Carr  to  Hamilton  had 
not  paid  and  were  not  to  pay  for  their  stock  at  all,  but  had 
received  it  as  a  gift. 

Some  months  before  this  suit  was  brought  a  directors'  meeting 
was  held,  which  Hamilton  attended.  Carr  and  his  associates 
testify  that  at  that  meeting  the  minutes  contained  in  the  com- 
pany's record  book  were  read  in  full  in  Hamilton's  hearing. 
These  minutes  disclose  the  facts.  Hamilton  swears  he  did  not 
hear  them  read.  Two  witnesses,  not  hostile  to  Hamilton,  testify 
that  they  were  present  and  that  they  can  not  swear  that  the 
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minutes  were  not  read  in  Hamilton's  presence.  One  of  them 
says  that  much  was  read  from  the  minute  book  but  he  can  not 
tell  what  it  was.  On  the  whole  we  find  that  the  preponderance 
of  the  evidence  is  in  favor  of  the  defendants  on  this  point. 
Carr  and  his  associates  testify  that  the  minutes  were  so  read ; 
Hamilton  is  the  only  man  that  denies  it.  The  other  two  wit 
nesses'  testimony  is  not  decisive,  but  on  the  whole  Jwe  find  that  ,the 
minutes  were  read  in  Hamilton's  presence. 

Hamilton  is  a  lawyer  of  some  experience  in  reference  to 
such  corporations.  He  had  $5,000  invested  in  this  enterprise. 
He  then  had  abundant  opportunity  and  incentive  to  learn  just 
how  this  corporation  was  being  financed,  but  he  waited  six  months 
until  a  well  was  drilled  and  found  to  be  a  dry  hole,  before  he 
sought  to  rescind.  He  speculated  and  lost.  We  hold  that  his 
laches  was  such  as  to  bar  the  equity  which  he  invokes. 


WHEN  A  MUNICIPALITY  IS  LIABLE  POR.  TRAVELLING 

EXPENSES  OPIITS  OPFICIALS. 

Circuit  Court  of  Cuyahoga  County. 

The  State  op  Ohio,  ex  rel  Virgh.  G.  Maeani,  v.  HhxAito  B. 
Wright,  Auditor  op  the  City  op  Cleveland. 

Decided,  May  5,  1911. 

Municipalitiea—Travelinff  Expenses  of  Ojficial. 

A  municipality  is  not  liable  for  the  traveling  expenses  of  one  of  Its 
officials  Incurred  in  attending  a  convention  of  like  officials  of  other 
municipalities. 

Newton  D.  Baker,  for  plaintiff  in  error. 
Wing,  Myler  <&  Turney,  contra. 

Henry,  J. ;  Winch,  J.,  and  Jones,  J.,  concur. 

By  this  proceeding  in  mandamus  the  relator,  who  is  the  huild- 
ing  inspector  of  the  city  of  Cleveland,  seeks  to  compel  the  city 
auditor  to  allow  for  payment  by  the  city  the  necessary  traveling 
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expenses  incurred  by  him  on  a  trip  to  Columbus,  to  attend, 
by  direction  of  his  superior  oiBcer,  the  director  of  public  safety, 
a  convention  of  building  inspectors  of  various  municipalities. 

We  hold  that  in  the  absence  of  any  specific  statutory  provision 
for  such  cases,  the  test  of  the  city's  liability  must  be  deemed 
to  be :  is  the  trip  or  journey  in  which  the  expenses  were  incurred 
necessarily  implied  in  or  reasonably  and  directly  incident  to 
the  prescribed  duties  of  the  municipal  oiBcer  who  undertakes 
such  journey? 

It  has  been  pointed  out  in  argument  that  a  municipal  officer 
may  properly  undertake  a  journey  at  the  city's  expense  to  in- 
spect material  or  supplies  for  the  purchase  of  which,  on  behalf 
of  the  city,  he  is  authorized  to  negotiate,  if  .such  journey  is 
reasonably  necessary  for  that  purpose. 

This  is  upon  the  ground  that  the  object  of  the  journey  is  di- 
rectly related  to  the  duties  of  his  office.  Here,  however,  the 
purpose  of  the  journey  was  to  acquire  such  information  in  regard 
to  the  duties  of  his  office  as  the  building  inspector  might  reason- 
ably acquire  while  in  attendance  upon  a  convention  of  officials 
holding  like  positions,  in  various  cities.  We  are  unable  to  see 
how  such  an  object  relates  itself  either  directly  or  with  reason- 
able necessity  to  the  duties  of  the  relator's  office.  He  was  pre- 
sumably appointed  to  his  present  position  because  of  his  fitness 
by  experience  and  education  to  discharge  the  duties  of  the  place, 
and  the  salary  paid  him  is  presumably  adapted  to  secure  the 
degree  of  efficiency  in  these  respects  which  the  city  resires  that 
its  building  inspector  shall  possess.  If  a  person  relatively  un- 
educated, inexperienced  and  inefficient  in  the  discharge  of  the 
duties  of  the  position  of  building  inspector  were  appointed  at  a 
salary  proportioned  to  his  fitness,  it  might  as  well  be  argued  that 
his  deficiencies  may  thereafter  be  supplemented  at  the  charge  of 
the  municipality  which  he  serves  by  directing  him  to  attend  an 
architectural  school  and  to  render  his  bills  for  board  and  tuition 
to  the  city.  The  salary  attached  to  the  office  of  building  in- 
spector is  presumed  to  be  sufficient  to  enable  him  to  maintain  his 
professional  or  official  efficiency  at  proper  standard. 

The  petition  is  dismissed  at  the  costs  of  the  relator. 
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INVALID  NUNC  PRO  TUNC  ENTRY  IN  A  DIVORCE 

PROCEEDING. 

Circuit  Court  of  Richland  County. 

Linton  L.  Stark  v.  Elizabeth  W.  Stark.* 

Decided,  September  Term,  1911. 

Probate  Court  Calendar — Not  a  Public  Record — Nunc  Pro  Tunc  Entry 
Can  Not  he  Based  Thereon — Error — (Evidence. 

A  memorandum  made  by  a  probate  judge  in  his  court  calendar  does 
not  constitute  a  public  record,  but  is  in  the  nature  of  a  private 
memorandum  and  is  not  competent  as  evidence  for  the  purpose  of 
establishing  a  judicial  finding  iji  a  hearing  before  the  successor  in 
office  of  the  judge  who  made  it. 

Jesse  E.  LaDow,  for  plaintiff  in  error. 
Douglas  <&  Hutchison,  contra. 

Shields,  J. ;  Powell,  J.,  and  Voorhees,  J*,  concur. 

This  cause  is  submitted  on  the  petition  in  error  seeking  to 
reverse  a  judgment  of  the  court  of  common  pleas  of  this  county. 
The  case  presented  had  its  origin  in  an  action  for  divorce  and 
alimony  commenced  by  the  defendant  in  error  against  the  plain- 
tiff in  error  in  the  probate  court  of  this  county.  The  transcript 
and  journal  entries  of  said  probate  court  show  the  following 
state  of  facts : 

That  on  January  26,  1907,  the  defendant  in  error  filed  her 
petition  against  the  plaintiff  in  error  in  said  probate  court  for 
divorce  and  alimony  and  the  latter  was  personally  served  with 
summons  in  said  proceeding;  that  he  filed  no  answer  or  other 
pleading  in  said  proceeding,  and  that  on  August  10,  1909,  said 
probate  court  on  motion  of  the  defendant  in  error  dismissed 
said  proceeding.  That  on  October  27,  1910,  the  plaintiff  in  error 
filed  an  application  in  said  probate  court  for  a  nunc  pro  tunc 
entry  to  be  entered  in  said  probate  court,  granting  a  decree  of 
divorce  to  said  defendant  in  error  as  of  November  9,  1907,  sxip- 


♦Afflrmed  without  opinion,  l^tark  v.  Stark,  88  Ohio  State. 
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ported  by  the  affidavits  of  S.  S.  Brieker,  probate  judge  of  said 
county  at  the  time  said  petition  was  filed  in  said  court,  and  for 
some  months  thereafter,  including  the  month  of  November,  1907 ; 
of  John  A.  Dalton,  who  was  the  deputy  clerk  of  said  probate 
court  during  the  month  of  November,  1907,  and  R.  E.  Hutchison 
attorney,  including  a  certain  memorandum  alleged  to  have  been 
made  by  the  said  probate  judge  on  November  9,  1907,  which  said 
affidavits  and  memorandum  will  be  more  fully  referred  to  here- 
after. 

That  on  December  1,  1910,  said  defendant  in  error  filed  an 
answer  in  said  proceeding  denying  the  right  of  said  probate 
court  to  cause  said  nunc  pro  tunc  entry  to  be  entered  of  record 
in  said  probate  court ;  that  on  December  7,  1910,  after  a  hearing 
upon  said  application  and  said  answer,  said  probate  court 
granted  said  application,  to  which  ruling  and  action  of  said  court 
the  defendant  in  error  excepted. 

That  the  defendant  in  error  thereupon  filed  a  motion  for  ii 
new  trial,  which  motion  was  by  said  probate  court  overruled. 
The  defendant  in  error  then  tendered  and  perfected  a  Dill 
of  exceptions  embodying  all  the  evidence  offered  and  heard 
upon  said  application,  and  prosecuted  error  to  the  common  picas 
court  of  said  county,  which  court  reversed  the  action  and  judg- 
ment of  said  probate  court,  and  error  is  now  prosecuted  to  this 
court  to  reverse  the  judgment  of  the  common  pleas  court. 

The  following  errors  are  principally  relied  upon  for  such 
reversal:  First.  That  the  holding  and  ruling  of  said  couT-t  in 
reversing  the  probate  court  was  contrary  to  law.  Second.  That 
the  ruling,  judgment  and  orders  of  said  court  should  have  bi^en 
affirmed  in  the  common  pleas  court,  and  not  reversed. 

An  examination  of  the  record  shows  that  the  applicntion  of 
the  plaintiff  in  error  for  an  order  that  said  nunc  pro  tunc  entry 
be  entered  of  record  in  said  probate  court,  was  based  principally 
upon  a  memorandum  claimed  to  have  been  made  by  Probate 
Judge  Brieker,  November  9,  1907,  in  a  certain  memorandum 
book  belonging  to  him,  wherein  the  following  meraoraTidum 
appears:  ^* Stark  v.  Stark;  divorce  granted,  gross  neglect  of 
duty ;  for  alimony,  see  entry ;  judgment  vs.  defendant  for  costs. 


>> 
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Judge  Bricker  in  his  affidavit  says  that  he  was  probate  judge 
of  Richland  county,  Ohio,  during  the  year  1907,  that  on  or  about 
November  9,  1907,  he  heard  the  case  of  Elizabeth  W.  Stark  v. 
Linton  L.  Stark,  wherein  the  plaintiff  asked  divorce  and  alinionv 
from  the  defendant,  that  at  the  time  of  said  hearing  it  w.i>j 
stated  to  him  that  the  defendant  had  agreed  to  pay  the  plaintiff 
the  sum  of  $1,200  alimony,  in  the  event  she  secured  a  divorcfi; 
that  after  said  hearing  was  completed  affiant  as  probate  judge, 
granted  a  divorce  upon  condition  that  said  $1,200  alimony  was 
paid  by  the  defendant  to  plaintiff.  The  affidavit  of  John  A. 
Dalton  is  to  the  effect  that  he  is  acquainted  with  the  handwriting 
of  Judge  Bricker  and  knows  that  the  memorandum  referred  to 
was  made  by  Judge  Bricker.  The  affidavit  of  R.  E.  Hutchinson 
is  to  the  effect  that  he  made  an  examination  of  certain  records 
in  the  case  of  Elizabeth  W.  Stark  v.  Linton  L.  Stark. 

It  appears  by  the  affidavit  of  Judge  Bricker  that  a  decree 
for  divorce  was  granted  to  the  defendant  in  error,  upon  condition 
that  the  plaintiff  in  error  pay  to  her  the  sum  of  $1,200  as  alimony, 
which  according  to  the  uncontradicted  statements  of  counsel  in 
open  court  has  not  been  paid  to  her.  This  alleged  decree  for 
divorce  was  a  conditional  one,  and,  under  the  law,  was  invalid. 

The  memorandum  in  question,  we  think,  was  improperly 
admitted  in  evidence  upon  the  hearing  of  the  application  as  to 
what,  if  any,  judicial  action  was  had  thereon.  True,  the 
memorandum  was  undoubtedly  made  in  the  handwriting  of 
Judge  Bricker,  but  it  was  not  made  in  any  public  record,  or  in 
any  record  authorized  by  law  to  be  kept  in  his  office.  Hence  it 
appears  to  have  been  made  as  a  private  memorandum  and  for  his 
convenience  only,  for  in  this  state  a  court  calendar  is  not  re- 
quired to  be  kept  in  the  probate  court.  Lucas  Co.  Comrs.  v. 
Millard,  4  N.  P.,  53 ;  affirmed,  Millard  v.  Lucas  Co,  Comrs.,  13 
C.  C,  518.  The  memorandum  thus  made  was  incomplete  at 
most.  If  such  memorandum  was  not  a  matter  of  public  record, 
then  can  it  be  claimed  that  it  has  any  more  weight  than  any 
other  private  memorandum  which  may  be  used  to  refresh  the 
recollection  of  a  witness?  As  a  matter  of  evidence  tending  to 
show  that  any  official  action  was  taken  in  said  action  in  said 
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court  on  said  day,  we  think  it  could  add  no  weight  to  the  testi- 
mony of  Judge  Brieker,  and  that  its  admiss'on  was  improper  to 
establish  any  judicial  finding.  Watts  v.  Sheivell,  31  Ohio  St.,  331. 

Taking  the  view  that  the  question  at  issue  resolved  itself 
into  one  of  fact,  we  think  that  the  evidence  in  support  of  said 
application  is  not  supported  by  sufficient  evidence,  and  that  the 
action  of  the  probate  court  in  this  behalf  was  unwarranted, 
especially  when  we  consider  that  a  nunc  pro  tunc  entry  only  per- 
forms the  office  of  supplying  what  actually  took  place  in  a 
judicial  proceeding  fully  and  finally  determined.  Jones,  Evi- 
dence, Section  620,  and  cases  cited. 

We  have  examined  the  several  alleged  grounds  of  error  urged 
on  behalf  of  the  plaintiff  in  error  and  find  each  one  of  thein 
untenable.  For  the  reasons  stated  the  judgment  of  the  court  of 
common  pleas  will  be  affirmed  at  the  costs  of  plaintiff  in  error. 
Exceptions  will  be  noted. 


KNOWLEDGE  BY  A  DIRECTOR  OF  THE  TRUTH  OF 
STATEMENTS  MADE  BY  HIM. 

Circuit  Court  of  Cuyahoga  County. 
Sam  Degraw  v.  Emma  R.  Lampert,  Executrix. 

Decided,  May  8,  1911. 

FaUe  Representations  in  Sale  of  Stock  6y  Director — Director's  Knowl- 
edge of  Facts — Directing  Verdict  for  Party  Holding  Burden  of 
Proof. 

1.  In  an  action  for  damages  for  false  representations  as  to  the  rate  of 
dividends  paid  on  stock  which  plaintiff  was  induced  to  buy  of  or 
through  a  director  in  the  company,  it  is  error  to  charge  that  if  the 
jury  found  defendant  to  have  been  a  director,  knowledge  of  the 
truth  or  falsity  of  his  assertions  as  to  the  dividend  rate  are  con- 
clusively imputable  to  him. 

2.  It  is  error  to  instruct  the  jury  to  find  on  any  point  in  favor  of  a 
party  holding  the  burden  of  proof  as  to  such  point,  unless  the  same 
is  admitted  by  the  opposing  party  in  such  wise  as  to  dispense  with 
proof,  or  unless  the  law  attaches  to  such  evidence  as  is  produced 
the  quality  pf  beinff  conclusive  proof. 
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3/.  B.  (f?  H.  H.  Johnson,  for  plaintiff  in  error. 
Fordy  Snyder  d:  Tilde n,  contra. 

Henry,  J. ;  Jones,  J.,  and  Dustin,  J.  (sitting  in  places  of 
Judges  Winch  and  Marvin),  concur. 

The  action  below  was  begun  by  the  decedent,  Joseph  R. 
Lampert,  in  his  lifetime  to  recover  damages  for  fraudulent  rep- 
resentations alleged  to  have  been  made  to  him  by  the  plaintiff 
in  error  about  the  rate  of  dividends  that  had  been  and  was  being 
paid  upon  certain  shares  of  stock  which  Lampert  subscribed  for 
or  purchased  in  an  oil  company  whereof  plaintiff  in  error  was  a 
director.  Many  errors  are  alleged,  but  we  deem  it  necessary 
to  mention  but  two,  remarking  merely  that  we  regard  the  others 
unfounded. 

The  court  charged  that  if  the  jury  found  plaintiff  in  error  to 
have  been  a  director,  knowledge  of  the  truth  or  falsity  of  the 
assertions  made  by  him  in  regard  to  the  dividend  rate  was 
conclusively  imputable  to  him.  This  is  defended  upon  the 
theory  that  a  declaration  of  dividends  is  a  function  of  the  board 
of  directors  of  a  corporation  exclusively,  and  therefore,  the  sub- 
ject being  peculiarly  within  their  knowledge,  directors  must  be 
conclusively  held  to  have  knowledge  of  the  facts.  Against  this 
contention  is  cited  the  case  of  Mason  v.  Moore  et  ah  73  Ohio  St., 
275,  wherein  it  is  held  that,  **The  directors  of  a  bank  are  not 
held  as  a  matter  of  law  to  know  all  its  affairs  or  what  its  books 
or  papers  would  show,  and  such  knowledge  can  not  be  imputed 
to  them  for  the  purpose  of  charging  them  with  liability/*  A 
majority  of  the  court  think  the  case  at  bar  is  within  the  principle 
of  this  rule.  So  far  ns  third  persons  are  concerned  a  director  is 
under  no  duty  to  know  or  ascertain  the  facts  concerning  the 
business  transacted  by  the  board  of  which  he  is  a  member.  And 
it  often  happens  that  he  is  in  fact  ignorant  of  transactions  which 
it  was  his  province  to  have  participated  in  with  the  other  di- 
rectors. Tt  must  be  borne  in  mind  that  for  the  purpose  of 
examining  the  correr^tness  of  this  part  of  the  charge,  we.  are 
concerned  not  with  what  the  plaintiff  should  have  known,  nor 
ynt  with  what  he  actually  knew,  but  simply  with  what  he  knew 
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by  conclusive  presumption  or  imputation  in  virtue  of  his  office, 
and  we  hold  that  the  charge  as  given  was  erroneous. 

The  charge  is  further  complained  of  in  that  it  directed  the 
jury,  in  case  they  found  for  the  plaintiff,  to  assess  his  damages  at 
the  full  amount  paid  for  the  stock,  with  interest.  This  instruc- 
tion is  sought  to  be  justified  upon  the  ground  that  it  was  con- 
ceded that  the  corporation  w^hieh  issued  the  stock  had  been 
dissolved  and  that  the  stock  was  therefore  worthless.  But  a 
corporation  may  be  dissolved  without  its  stock  becoming  value- 
less. Whether  there  were  or  were  not  assets  of  this  corporation 
distributable  among  or  recoverable  by  its  stockholders  does  not 
distinctly  appear ;  but  whatever  the  facts,  it  was  incumbent  upon 
the  plaintiff  to  prove  his  damages.  It  is  immaterial,  therefore, 
•whether  plaintiff  offered  some  or  no  evidence  on  the  subject  of 
his  damages  in  support  of  the  burden  which  thus  rested  upon 
him  to  prove  the  same.  For  it  is  elementary  that  a  court  can 
not  instruct  the  jury  to  find  on  any  point  in  favor  of  a  party 
holding  the  burden  of  proof  as  to  such  point,  unless  the  same  is 
admitted  by  the  opposing  party  in  such  wise  as  to  dispense  with 
proof,  or  unless  the  law  attaches  to  such  evidence  as  is  pro- 
duced the  quality  of  being  conclusive  proof.  Generally  speaking 
a  verdict  can  not  be  directed  either  wholly  or  in  part  in  favor 
of  the  party  chargeable  w'ith  the  burden  of  proof.  We  hold, 
therefore,  that  it  was  erroneous,  upon  the  state  of  the  evidence  in 
this  case,  for  the  court  to  charge  the  jury  unconditionally  to  assess 
damages  in  any  specific  sum,  in  case  they  found  for  the  plaintiff. 

For  these  two  errors  in  the  charge,  to-wit,  that  a  director  is 
conclusively  presumed  to  know  what  his  corporation  paid  or  is 
paying  by  way  of  dividends,  and  that  the  measure  of  damages 
was  in  the  sum  stated  by  the  court,  the  judgment  is  reversed  and 
the  cause  remanded. 
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RECOVERY  FOR  INJURIES  TO  A  POSTAL  CLERK. 

Court  of  Appeals  for  Hamilton  County. 

The  Pittsburg,  Cincinnati,  Chicago  &  St.  Louis  Railroad 

Company  v.  William  Pool. 

Decided,  July  17,  1913." 

Jurisdiction — Of  the  Superior  Court  of  Cincinnati — Degree  of  Care  far 
Which  a  Railway  Company  is  Bound  to  Safely  Carry  a  Postal  Ckrk. 

1.  The  Superior  Court  of  Cincinnati  has  jurisdiction  in  the  case  of  a 

postal  clerk  suing  a  railway  company,  whose  line  enters  Cincinnati, 
for  damages  for  personal  injuries,  due  to  his  being  thrown  tIo-^ 
lently  to  the  floor  of  the  car  in  which  he  was  at  work  by  the 
bumping  of  the  car  in  being  switched  from  one  train  to  another. 

2.  A  railway  postal  clerk  is  entitled  to  the  same  degree  of  care  from 

the  railway  company  over  whose  line  he  is  being  transported  in 
the  course  of  his  employment  as  is  accorded  to  ordinary  passen- 
gers for  hire. 

Maxwell  4&  Bamsey,  for  plainjiff  in  error. 
Thos,  L.  Michie,  for  defendant  in  error. 

Jones,  0.  B.,  J. ;  Swing,  J.,  and  Jones,  E.  H.,  J.,  concur. 

The  action  below  was  for  personal  injuries  suffered  by  plaintiff 
while  acting  in  his  duty  as  postal  clerk  in  a  mail  ear  that  was 
being  transported  by  defendant  company.  Plaintiff  was  engaged 
in  distributing  mail,  and  at  the  time  of  the  injury  the  car  in 
which  he  was  working  and  in  which  he  had  been  transported 
from  Cincinnati  to  Columbus,  was  in  the  Union  Depot  at  Colum- 
bus, and  in  the  course  of  its  regular  operation  was  shifted  from 
one  train  to  another  for  the  purpose  of  taking  it  to  Dennison, 
Ohio,  where  plaintiff  would  disembark  and  return  thence  to  Cin- 
cinnati. The  injury  was  caused  by  a  severe  shock  to  the  car  in 
this  shifting  operation,  which  jarred  the  car  in  such  an  extreme 
way  as  to  throw  plaintiff  six  or  eight  feet  backward  'upon  his 
back  and  elbows  upon  the  concrete  floor  of  the  car,  causing  a 
dislocation  of  one  of  the  vertebra  of  the  spine  and  a  fracture  of  a 
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small  piece  of  bone  in  the  right  arm  at  the  elbow,  producing  in- 
juries more  or  less  serious  in  their  nature. 

Plaintiff  in  error  seeks  reversal  chiefly  upon  the  ground  that 
the  Superior  Court  of  Cincinnati  in  which  the  case  was  tried  be- 
low was  without  jurisdiction ;  that  the  evidence  did  not  suflScient- 
ly  show  that  the  shock  to  the  car  was  caused  by  the  defendant 
company;  and  that  the  charge  of  the  court  did  not  sufficiently 
discriminate  as  to  the  duties  of  the  railroad  company  with  refer- 
ence to  a  postal  clerk  as  a  passenger  as  contrasted  with  the  same 
duty  towards  a  regular  passenger  within  defendant's  coaches. 
Plaintiff  in  error  further  suggested  in  argument  that  the  medical 
treatment  had  by  plaintiff  below  was  in  part  responsible  for  his 
suffering,  and  his  slow  and  unsatisfactory  recovery. 

It  appears  that  plaintiff  was  transported  from  the  city  of  Cin- 
cinnati on  the  train  of  the  defendant  company  to  Columbus  and 
beyond,  and  the  court  is  of  the  opinion  that  the  evidence  is  suffi- 
cient to  establish  the  jurisdiction  of  the  Superior  Court  of  Cin- 
cinnati in  the  case  under  the  terms  of  Section  1571,  General 
Code.  And  as  the  defendant  rode  in  the  same  car  from  Cin- 
cinnati until  after  he  was  injured,  and  the  testimony  showed 
that  in  the  regular  course  of  business  this  car  was  shifted  by 
the  defendant's  employes  in  making  up  its  train,  we  think  the 
jury  was  justified  in  determining  that  the  defendant  company 
was  responsible  for  the  injuries  received. 

There  seems  to  be  no  question  under  the  decision?  but  that  a 
postal  clerk,  whether  performing  his  duties  or  while  riding  on 
a  railroad  train  to  enter  upon  such  duties,  is  considered  a  pas- 
senger upon  the  railroad  and  is  entitled  to  all  of  the  rights  and 
immunities  due  from  a  carrier  of  passengers  to  an  ordinary 
passenger  for  hire,  and  the  same  degree  of  care  is  owing  to  him 
as  to  other  passengers,  and  if  he  is  injured  through  the  negli- 
gence of  the  carrier  or  its  employes  it  is  liable  for  the  damage 
sustained.  In  support  of  this  defendant  in  error  has  cited 
numerous  authorities  in  his  brief,  among  which  are  the  follow- 
ing. Lindsey  v.  Penn.  R.  B.  et  al,  26  App.,  Cas.  (D.  C),  503; 
Gulf,  etc.,  B.  Co.  V.  Wilson,  79  Tex.,  371 ;  Southern  Pac.  B.  Co. 
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V.  Schuyler,  135  Fed.  Rep.,  1015;  Gleeson  v.  Midland  B.  Co., 
140  U.  S.,  435. 

The  charge  of  the  court  fairly  set  out  the  duty  of  a  railway 
company  carrying  passengers  and  while  it  properly  did  not 
attempt  to  differentiate  the  general  duty  toward  a  passenger 
from  its  duty  toward  a  particular  class  of  passengers  such  as 
mail  agents,  the  jury  was  instructed  to  take  into  consideration  all 
the  circumstances  and  surroundings  as  they  appeared  in  the  evi- 
dence and  determine  whether  the  defendant  has  been  guilty  of 
negligence  to  the  plaintiff  in  the  particular  case. 

The  question  as  to  the  extent  of  the  injury  and  as  to  the  proper 
treatment  of  it  by  the  physicians  was  all  properly  submitted 
to  the  jury,  and  upon  a  complete  review  of  the  record  we  find 
no  error  to  the  prejudice  of  plaintiff  in  error. 

The  judgment  will  therefore  be  aflSrmed. 


CLAM  OP  MODinCATION  IN  ORIGINAL  CONTRACT. 

Circuit  Court  of  Cuyahoga  County. 

The  Findlay  Brothers  Company  v.  L.  W.  Eiser. 

Decided,  May  8,  1911. 

Charge — Burden  of  Proof  in  Suit  on  Contract. 

When  plaintiff  sues  upon  a  contract  and  defendant  answers  that  the 
terms  of  the  original  contract  had  been  modified  by  a  new  contract 
entered  into  between  the   parties,  it  is  error  to  charge:   "It  is 

claimed  here  by  the  defendant  that  a  new  contract  was  entered 
into  between  the  parties,  modifying  the  old  one  in  a  certain  par- 
ticular. The  burden  upon  that  subject,  gentlemen  of  the  Jury,  is 
upon  the  defendant.' 


ft 


77.  A.  Couse,  for  plaintiff  in  error. 

Albert  Mendelsohn  and  Theodore  L.  Strimple,  contra. 

HSbnry,  J.;  Jones,  J.,  and  Dustin,  J.   (sitting  in  places  of 
Judges  Winch  and  Marvin),  concur. 

Eiser  sued  the  Findlay  Brothers  Company  for  balance  due  as 
traveling  salesman  under  contracts  dated  August.  1,  1906,  and 
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March  20,  1907.  Under  the  first  contract  covering  the  period 
from  September  1,  1906,  to  March  1,  1907,  he  was  to  have  **10% 
commission  on  the  net  proceeds  of  his  sales,  as  per  ledger  foot- 
ings." Under  the  second  contract  covering  the  period  from  July 
1,  1907,  to  July  1,  1908,  he  was  to  have  **  $1,000  per  year,  to  be 
paid  monthly,  and  2%  commission  on  all  goods  sold"  by  him  and 
shipped  by  his  employer.  Shortly  after  the  date  of  his  first 
contract  he  was  given  certain  written  instructions,  providing, 
•among  other  things,  three  sets  of  prices.  The  **A"  price,  to  be 
quoted  to  those  dealers  who  were  **A1  pay  and  can  buy  at  least 
$2,000  worth  of  goods  during  the  season;"  the  **B"  price  might 
be  quoted  to  any  dealer  buying  outright  at  least  $500  worth  of 
goods,  and  the  **C"  price  might  be  quoted  to  anyone,  being  *'the 
price  which  the  majority  of  our  goods  should  be  sold  at." 

These  instructions  further  provided  that  on  goods  sold  at  the 
*VA"  price  ''we  can  not  afford  to  pay  but  one-half  the  regular 
commission  to  you."  On  August  31st  of  the  following  year, 
Eiser  was  given  a  copy  of  another  document  likewise  entitled 
''Instructions  to  Salesmen."  As  therein  revised  the  correspond- 
ing provisions  were:  "The  A  price,  which  is  about  our  cost 
price,  is  to  allowed  on  $2,000  orders  taken  from  good  parties 
only;  the  B  price  for  orders  of  $500  or  over,  to  well  rated 
parties ;  and  the  C  price  is  the  road  price  at  which  the  majority 
of  the  goods  should  be  sold ; ' '  and  ' '  one-half  of  regular  commis- 
sion will  be  allowed  on  goods  sold  at  A  price." 

Eiser  testifies  that  when  the  instructions  to  salesmen  were 
first  handed  to  him,  he  was  told  that  many  of  the  provisions 
thereof  did  not  apply  to  him.  This  is  denied,  and  the  denial  is 
supported  by  a  letter  of  October  31,  1906,  written  to  Eiser  by 
his  employer,  and  containing  the  following  clause:  "Your 
goods  are  almost  all  sold  at  the  A  price  and  if  you  will  refer 
to  your  letter  of  instructions,  you  are  only  entitled  to  5%  on 
goods  sold  at  the  A  price." 

'  The  answer  and  cross-petition  of  the  Pindlay  Brothers  Com- 
pany alleges  a  modification  of  the  original  contract  in  accord- 
ance with  said  instructions  to  salesmen  so  as  to  provide  for 
half  commissions  on  sales  at  the  "A"  price.     The  reply  denies 
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such  modification.  There  is  no  direct  evidence  of  Eiser's  ex- 
press consent  thereto,  except  this  paragraph  in  Eiser's  letter  of 
February  5,  1907,  to  his  employer: 

'*  Enclosed  find  a  small  order  for  Schmipf  1  have  been  carry- 
ing in  my  pockets  for  sometime,  on  account  of  making  error  in 
price  of  460  pattern.  I  expected  to  see  him  shortly  to  explain 
the  error  and  try  to  get  larger  order.  You  will  also  note  I  gave 
A  price  on  your  goods,  as  that  is  about  price  York  sells  him  at. 
They  generally  get  bulk  of  his  business.  I  intended  to  tear 
up  order  if  I  did  not  see  him  as  there  is  nothing  in  it  for  your-' 
self  or  me.     It  may  however  help  for  next  season." 

True,  Eiser  makes  frequent  apologetic  references  in  his  letters 
to  his  selling  so  many  goods  at  the  **A''  price  but  he  nowhere 
else  makes  any  reference  which  can  be  construed  as  bearing  upon 
the  size  of  his  commissions  on  goods  sold  at  that  price.  Even 
the  paragraph  quoted  above  from  his  letter,  is  by  no  means  a 
conclusive  reference  to  the  percentage  of  his  commission,  for  it 
may  refer  only  to  the  unprofitableness  of  his  10%  commission  on 
so  small  an  order. 

The  numerous  misunderstandings  disclosed  in  his  letters  re- 
garding his  alleged  overdrafts  and  the  balance  due  for  com- 
missions are  likewise  inconclusive,  because,  without  a  detailed 
statement  he  could  never  know  how  many  of  the  orders  sent  in 
by  him  were  filled.  In  fact,  only  about  75%  of  his  orders  appear 
to  have  been  filled  during  the  year  and  a  half  of  his  employment. 
When  detailed  statements  were  finally  furnished  Eiser  by  his 
employer,  they  did  clearly  discriminate  the  one-half  commis- 
sions on  goods  sold  at  the  '*A''  price  from  full  commissions  on 
goods  sold  at  the  *'B"  and  ''C*'  prices.  But  it  appears  that  he 
never  expressly  assented  to  these  statements  of  account  as 
rendered  by  his  employer. 

On  the  whole,  we  can  not  reverse  the  judgment  below  upon  the 
weight  of  the  evidence ;  nor,  for  a  like  reason,  do  we  think  the 
court  erred  in  refusing  to  permit  the  defendant  on  the  trial  to 
amend  its  answer  and  cross-petition  by  setting  up  an  account 
or- accounts  stated.  The  comments  made  by  plaintiff's  counsel 
in  argument  to  the  jury  upon  this  attempt  by  the  defendants  to 
shift  their  ground  is  not  objectionable  for  counsel  expressly 
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disclaimed  any  significance  in  the  court's  refusal  to  allow  such 
amendment  as  bearing  upon  the  merits  of  the  case. 

The  charge  of  the  court  is  complained  of  in  several  parts. 

First.     At  page  96  the  court  said : 

**I  suggest  that  you  first  ascertain  what,  if  anything,  is  due  the 
plaintiff  under  these  contracts,  then  ascertain  what,  if  anything, 
is  due  the  defendant  under  its  counter-claim,  and  strike  a  differ- 
ence, and  in  whose,  favor  your  difference  is,  so  will  be  your 
verdict." 

Inasmuch  as  the  plaintiff  had  been  either  underpaid  or  over- 
paid, according  as  his  view  of  the  contracts  or  the  view  of  the 
defendant  should  prevail,  it  is  claimed  that  the  charge  was  mis- 
leading in  allowing  the  jury  to  suppose  that  there  could  be^  a 
recovery  on  both  petition  and  cross-petition  at  the  same  time. 
We  have  not  made  any  nice  computations  to  see  what  the  situa- 
tion would  be  if  the  plaintiff  were  right  as  to  his  view  of  the 
first  contract  and  wrong  as  to  the  second.  Suffice  it  to  say,  we 
are  not  prepared  to  reverse  the  judgment  because  of  the  alleged 
error  in  this  part  of  the  charge.  .    . 

At  page  92,  the  court,  speaking  of  the  defendant's  claim  that 
the  original  agreements  had  been  modified,  charged  the  jury  that : 
"the  respect  in  which  it  is  claimed  they  were  modified  was  with 
reference  to  the  percentage  under  the  written  contract  he  was 
entitled  to."  The  main  issue  in  the  case  was  whether  the  written 
contracts  were  modified,  not  as  to  all  commissions,  but  merely 
as  to  commissions  on  goods  sold  at  the  "A"  price;  and  the  court 
nowhere  clearly  stated  this  to  the  jury.  We  think,  however, 
that  in  the  absence  of  a  request,  the  charge  was  not  erroneous 
for  failing  further  to  particularize  the  issues. 

At  page  94,  the  court  charged : 

*  *  The  plaintiff  was  entitled  to  rely  on  the  rates  of  commission 
named  in  his  written  contracts  with  the  defendant  company 
until  he  had  consented  to  a  change  therein;  and  was  not  war- 
ranted in  assuming  that  the  defendant  company  did  not  intend 
to  carry  out  the  terms  of  its  contracts  in  writing  by  reason  of 
the  defendant  company's  statements  of  sales,  under  the  classifica- 
tion of  sales  at  A  price,  B  price  and  C  price. ' ' 


410       CIRCUIT  COURT  REPORTS— NEW  SERIES. 

Findlay  Bros.  v.  Elser.  [Vol.  17  (N.8.) 

The  court  evidently  intended  to  refer  to  the  instructioiifl  for 
salesman  on  the  subject  of  half  commissions  on  ''A"  price  sales, 
and  we  think  the  jury  must  so  have  understood  the  language 
employed.  But  whether  the  jury  understood  the  court's  refer- 
ence to  be  to  the  instructions  to  salesman  given  to  Eiser,  or  to 
the  statements  of  his  accounts  that  were  rendered  to  him,  it  was 
misleading  to  charge  that  Eiser  was  not  warranted  in  assuming 
that  the  defendant  company  did  not  intend  what  those  documents 
imported.  The  question  for  the  jury  was,  did  Eiser 's  language 
or  conduct  import  his  acceptance  of  the  modified  terms  of  com- 
mission on  '*A"  price  sales? 

On  page  97,  the  court  charged,  by  request  of  Eiser 's  counsel: 

*  *  It  is  claimed  here  by  the  defendant  that  a  new  contract  was 
entered  into  between  the  parties,  modifying  the  old  one  in  a 
certain  particular.  The  burden  upon  that  subject,  gentlemen 
of  the  jury,  is  upon  the  defendant." 

The  first  paragraph  of  the  syllabus  in  the  case  of  The  List  & 
Son  Company  v.  Chase,  80  Ohio  St.,  42,  is  as  follows: 

**  Where  a  plaintiff  sets  forth  in  his  petition  a  contract  with 
the  defendant,  and  avers  that  he  has  performed  all  of  the  con- 
ditions on  his  part,  and  the  defendant  for  answer  denies  the  alle- 
gations of  the  petition  and  alleges  a  contract  differing  in  mater- 
ial conditions  from  that  alleged  by  the  plaintiff,  the  burden  re- 
mains with  the  plaintiff  to  prove  the  contract  and  his  perform- 
ance as  alleged  in  his  petition ;  and  it  is  error  for  the  court  to 
charge  the  jury  that  as  to  the  claim  made  in  the  defendant's 
answer  the  burden  is  on  the  defendant,  and  that  the  contract  as 
alleged  in  the  answer  and  denied  in  the  reply  must  be  made  out 
by  a  preponderance  of  the  evidence." 

The  rule  thus  laid  down  by  the  Supreme  Court  is  inconsistent 
with  the  charge,  as  given. 

For  these  two  errors  in  the  charge,  namely,  as  to  the  signifi- 
cance of  the  documents  given  to  Eiser  by  his  employer,  and  as 
to  the  burden  of  proof  of  modification  of  the  contract,  the  judg- 
ment below  is  reversed  and  the  cause  remanded. 
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fNSUFFlCIENT  DEFENSES  UNDER  A  POUCY  OF  FIRE, 

INSURANCE. 

Court  of  Appeals  tor  Hamilton  County. 

The  Centbal  ieust  &  fcjAFB  Deposit  Company  v.  The  Dubuque 

Jb'x&E  6l  iviARiNE  Insurance  Coaipany. 

.  Decided,  July  11,  1^16, 

Jf\re  inauraucti — jfottwic;  lu  J^'uc  i^ioojs  oj  Loss  Within  Frescnbtd 
i'tniti — iiucrt^tt  oj  moiiyayta  jsoi  jfOijttitU  oy  ^toianun  vj  vun- 
uutunit  uj  Jroiicy. 

1.  'ihe  provision  in  a  poiicy  of  lire  insurance  that  proois  of  loss  must 

he  pibSbUibU  to  tiie  company  witliin  sixty  days  atter  iJie  occurrence 
of  a  loss  oy  lire  in  the  premises  insured,  aoes  not  render  the  policy 
void  Dy  reason  of  failure  to  file  proois  within  the  prescrioed  time, 
where  there  is  no  provision  in  the  policy  which  renders  it  void  by 
reason  of  such  failure. 

2.  The  violation  of  conditions  of  a  policy,  such  as  are  relied  upon  as  a 

defense  in  this  case,  do  not  release  the  company  from  liability  to 
a  mortgagee  whose  Interest  in  the  property  was  obtained  by  virtue 
of  a  slip  of  paper  attached  to  and  made  a  part  of  the  policy,  mak- 
ing loss,  if  any,  payable  at  the  request  of  the  insured  to  the  party 
therein  named  as  his  interest  may  appear  unless  expressly  made 
applicable  to  said  mortgage  by  reference  in  said  mortgage  clause 
or  by  being  written  upon,  attached  or  appended  to  said  policy  not- 
withstanding the  contract  as  between  the  owner  of  the  property 
and  the  insurance  company  might  be  invalidated  by  reason  of 
such  disregard  of  the  conditions  of  the  policy. 

DeCamp  &  Sutphm,  for  plaintiflf  in  error. 
J.  L.  Kohl,  contra. 

Jones,  0.  B.,  J. ;  Swing,  J.,  and  Jones,  E.  H.,  J.,  concur. 

This  was  an  action  for  the  recovery  of  the  amount  of  a  fire 
insurance  policy  on  certain  premises  upon  which  plaintiflf  held 
a  mortgage.  The  policy  sued  upon  was  orginally  issued  by  the 
German  National  Insurance  Company,  and  the  defendant  com- 
pany was  claimed  to  be  liable  under  an  agreement  for  re-insur- 
ance made  by  it  with  said  German  National  Insurance  Company 
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whereby  it  agreed  to  adjust  and  pay  all  losses  by  fire  occurring 
after  November  19,  1906,  on  the  buildings  described  in  the  policy 
sued  upon  herein.  There  is  no  dispute  about  the  facts.  The 
fire  occurred  within  the  life  of  the  policy,  on  September  2,  1907. 
The  loss  was  practically  total  and  far  exceeded  the  amount  of 
the  insurance.  The  agents  of  defendant  company  were  promptly 
notified  of  the  loss  the  day  following  the  fire,  and  adjustment 
of  same  was  turned  over  to  an  adjustment  company  who  acted 
for  the  insurance  company.  The  plaintiff  as  mortgagee  took 
the  matter  up  with  said  adjustment  company  but  formal  proof 
of  loss  was  not  filed  with  the  insurance  company  until  December 
13,  1907.  No  final  action  was  taken  by  the  insurance  company 
until  January  23,  1908,  when  it  notified  the  mortgagee  by 
letter  denying  any  liability  under  the  insurance  policy  upon 
this  property.  Suit  was  filed  by  said  mortgagee  July  31,  1908, 
which  resulted  in  a  directed  verdict  in  favor  of  the  defendant. 

The  questions  presented  in  the  record  are  purely  quoatious 
of  law.  The  fifth  defense  relied  upon  by  defendant  in  its 
answer  averred  that  proofs  of  loss  had  not  been  rendered  with 
sixty  days  after  the  fire,  and  that  the  insured  did  not  extend 
in  writing  the  time  for  the  rendering  of  such  proofs  of  loss,  all 
as  required  by  the  terms  of  the  policy,  which  are  set  out  m  the 
answer.  The  question  raised  by  this  defense  is  the  same  as  that 
passed  on  in  the  case  of  Eureka,  etc,  Ins.  Co.  v.  Oray,  2  C.C. 
(N.S.),  265.  In  the  policy  under  consideration  here,  just  as 
in  that  case,  there  was  no  provision  which  made  the  policy 
void  or  provided  that  no  action  could  be  brought  if  proofs 
of  loss  were  not  rendered  within  sixty  days  as  provided  for  in  the 
policy.  That  case  was  affirmed  without  report  by  the  Supreme 
Court  in  69  0.  S.,  542. 

Three  other  defenses  relied  upon  by  the  defendant  and  sepa- 
rately set  up  in  the  second,  third  and  fourth  defenses  of  the 
answer  are  respectively:  (2)  that  the  subject  of  insurance  was  a 
manufacturing  establishment  and  it  ceased  to  be  operated  for 
more  than  ten  consecutive  days;  (3d)  that  with  the  knowledge  of 
the  insured,  foreclosure  proceedings  had  been  conunenced  and 
notice  given  to  sell  all  property  covered  by  this  policy  by  virtue 
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of  a  mortgage;  and  (4th)  that  the  building  described  in  the 
policy  became  vacant  and  unoccupied  and  so  remained  for  ten 
days.  Clauses  rendering  the  policy  void  upon  the  happening  of 
either  of  these  conditions  were  quoted  from  the  policy  and  urged 
as  complete  defenses.  Plaintiff  denied  that  these  conditions 
however  applied  as  against  it  as  mortgagee,  by  reason  of  the 
language  found  in  the  policy  contained  within  lines  56  to  59  in- 
clusive, as  follows : 

**If,  with  the  consent  of  this  company,  an  interest  under  this 
policy  shall  exist  in  favor  of  a  mortgagee  or  of  any  person 
or  corporation  having  an  interest  in  the  subject  of  insurance 
other  than  the  interest  of  the  insured  as  described  herein,  the 
conditions  hereinbefore  contained  shall  apply  in  the  manner 
expressed  in  such  provisions  and  conditions  of  insurance  re- 
lating to  Such  interest  as  shall  be  written  upon,  attached,  or 
appended  hereto." 

The  interest  of  plaintiff  in  the  company  is  obtained  by  virtue 
of  a  provision  contained  on  a  slip  of  paper  attached  to  and 
made  part  of  the  policy  of  insurance  at  the  time  it  was  written, 
which  read  as  follows  : 

*' At  the  request  of  the  assured,  loss  under  this  policy,  if  any, 
is  hereby  made  payable  to  the  Central  Trust  &  Safe  Deposit 
Company,  as  their  interest  may  appear." 

Whether  these  conditions,  which  as  between  the  owner  and 
the  insurance  company  would  clearly  have  invalidated  the  policy, 
have  such  effect  as  to  the  mortgagee  depends  upon  the  construc- 
tion placed  upon  the  language  above  quoted  found  in  lines  56 
to  59  of  the  policy. 

This  language  has  been  directly  construed  in  the  case  of 
Farmer's  National  Bank  v.  Delaware  Ins.  Co,,  83  O.  S.,  309,  in 
which  it  is  held  that  such  violation  of  the  provisions  of  the  policy 
by  the  insured  will  not  release  the  insurance  company  from 
liability  to  the  mortgagee.  This  case  is  directly  in  point  and 
controls  the  case  at  bar. 

Other  courts  have  put  the  same  construction  upon  this  lan- 
guage. Insurance  Company  v.  Bank  of  Commerce,  47  Neb.,  717 ; 
East  V.  Ins.  Co.,  76  Miss.,  697;  Boyd  v.  Ins.  Co.,  23  Wash.,  447; 


414       CIRCUIT  COURT  REPORTS— NEW  SERIES. 

State  ex  rel  v.  Baehr.  [Vol.  17  (N.S.) 

Welsh  V.  Ins.  Co,,  148  Cal,  223;  Secor  v.  Ins,  Co.,  181  Mo.,  164; 
Christenson  v.  Ins.  Co.,  117  Iowa,  77 ;  Ins.  Co.  v.  Building  Assn., 
175  111.,  115;  Edge  v.  Ins.  Co.,  20  S.  D.,  190. 

A  diflferent  construction  has  been  put  upon  this  clause  by  the 
federal  courts  in  Delaware  v.  Orove,  120  Fed.,  919;  Vancouver 
Bk.  V.  7ns.  Co.,  153  Fed.,  440;  and  the  court  below  seems  to 
have  relied  upon  this  construction  instead  of  being  controlled  by 
our  own  Supreme  Court. 

The  judgment  below  will  be  reversed  and  judgment  entered 
here  for  plaintiff  in  error. 


AUTHORITY  TO  REMOVE  SANITARY  RCMLICEMAN. 

Circuit  Court  of  Cuyahoga  County. 

State  op  Ohio,  ex  rel  Henry  Gollwitzer,  v.  Herman  C.  Baehr, 
AS  President  of  the  Board  op  Health  op  thb 

City  op  Cleveland. 

Decided,  May  8,  1911. 

Municipal  Corporations — Sanitary  Policeman — Tenure  of  Office. 

A  sanitary  policeman  appointed  in  1910,  not  from  any  list  of  ellgibles 
furnished  by  the  Civil  Service  Commission  or  as  an  emergency 
employee  of  the  mayor,  is  removable  at  the  pleasure  of  the  board 
of  health. 

F.  W.  Treadway  and  Mathews  &  Orgill,  for  plaintiff  in  error. 
Newton  D.  Baker,  contra. 

Henry,  J. ;  Jones,  J.,  and  Dustin,  J.  (sitting  in  places  of 
Judges  Winch  and  Marvin),  concur. 

This  is  an  error  proceeding  to  reverse  the  judgment  for  de- 
fendant rendered  upon  the  sustaining  of  a  demurrer  to  a  peti- 
tion in  mandamus,  begun  on  the  relation  of  Gollwitzer  to  compel 
the  defendants,  as  the  board  of  health  of  the  city  of  Cleveland, 
to  restore  liim  to  his  position  as  sanitary  policeman,  to  which  he 
was  appointed  February  1,  1910,  and  from  which  he  was  dis- 
charged April  13,  1911. 
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He  founds  his  alleged  right  to  reinstatement  upon  the  tenure 
fixed  by  the  act  approved  March  27,  1911,  entitled  **An  act  to 
amend  Sections  4411,  4418  and  4484  of  the  General  Code,  and 
to  repeal  said  original  sections,  extending  the  merit  system  to 
employes  of  the  board  of  health  in  municipal  corporations.'' 

Section  4412,  as  thus  amended,  provides  among  other  things 
that,  **the  board  may  suspend  but  not  remove  any  member  of  the 
sanitary  police,  now  serving  or  hereafter  appointed  for  cause 
authorizing  the  dismissal  of  any  person  in  the  classified  service, 
and  shall  certify  such  fact  together  with  the  cause  of  such  sus- 
pension to  the  civil  service  commission,''  etc. 

The  main  question  before  us  is  whether  GoUwitzer,  at  the  time 
of  his  discharge  was,  within  the  meaning  of  this  section,  **a  mem- 
ber of  the  sanitary  police  now  serving." 

The  Paine  law  (99  O.  L.,  562),  passed  April  29,  1908,  effective 
in  part  on  August  1,  1909,  and  in  its  entirety  after  January  1, 
1910,  provides  in  Section  158  that  the  unclassified  service  em- 
braces a  large  number  of  municipal  officers  and  employes  in- 
•  eluding  **the  head  or  chief  of  any  division  or  principal  depart- 
ment of  any  city  relating  to  health;"  and  the  classified  service 
shall  comprise  officers  and  places  not  included  in  the  unclassified 
service. 

"We  think  this  means  that  GoUwitzer 's  place  as  sanitary  police- 
man was  within  the  classified  service,  notwithstanding  the  pro- 
visions of  Section  4411,  General  Code,  prior  to  the  recent  amend- 
menrtr,  that  the  health  **  board  may  also  appoint,  with  the  con- 
sent of  council,  as  many  persons  for  sanitary  duty  as  in  its  opin- 
ion the  public  health  and  sanitary  condition  of  the  corporation 
require,"  etc.,  and  of  Section  4479  that  *'the  unclassified  service 
shall  include  the  positions  of  officers  whose  appointment  is  sub- 
ject to  confirmation  by  the  council." 

It  is  not  necessary,  however,  to  decide  whether  GoUwitzer  was 
in  the  classified  or  unclassified  service,  for,  in  either  case,  he 
was  irregularly  appointed.  If  he  was  in  the  unclassified  service 
because  his  appointment  was  **  subject  to  confirmation  by  the 
council,"  then  his  appointment  was  irregular  because  he  was 
not  so  confirmed.     If,  on  the  other  hand,  his  position  was  as  we 
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are  inclined  to  believe,  within  the  classified  service,  he  was  not 
appointed  from  any  list  of  eligibles  furnished  by  the  civil  serv- 
ice commission;  nor  did  he,  as  an  emergency  apj)ointee,  receive 
his  appointment  from  the  mayor. 

We  hold,  therefore,  that  Section  4412,  as  amended  March  27, 
1911,  has  no  application  to  him  as  a  ''member  of  the  sanitary 
police  now  serving,*'  because  the  Legislature  must  be  presumed 
to  have  meant  only  such  sanitary  police  as  were  then  lawfully 
serving  by  virtue  of  appointments  legally  made  in  accordance 
with  statute. 

In  the  case  of  State,  ex  rel  Sipp,  v.  Stohle,  2  C.C.(N.S.),  293,it 
was  held  that  the  incumbents  of  the  office  of  superintendent  of 
police  and  chief  of  the  fire  department  of  the  city  of  Hamilton, 
Ohio,  at  the  time  the  new  municipal  code  went  into  effect  March, 
1903,  were  officers  de  facto,  within  the  protection  of  Section  167, 
notwithstanding  that  the  act  creating  the  offices  in  and  under 
which  they  were  acting  is  unconstitutional.  But  that  case  is  not 
like  this  for  there  all  the  municipal  offices  and  their  incumbents 
were  only  de  facto  such,  and  the  Legislature  in  extending  the 
tenure  of  the  incumbents  could  have  had  in  mind  no  one  else 
in  the  city  of  Hamilton  to  whom  such  legislation  could  apply. 
Here,  however,  it  was  the  duty  of  the  board  of  health  to  displace 
all  sanitary  policemen  irregularly  appointed  as  fast  as  the  civil 
service  commission  provided  eligible  lists  from  which  to  ap- 
point their  successors.  It  can  not  be  and  is  not  claimed  that 
Gollwitzer's  successor  might  not  long  ago  have  been  lawfully 
appointed.  Before  and  at  the  time  of  his  discharge  there  was 
no  legal  restraint  whatever  upon  the  board  of  health  from  taking 
that  action,  but,  on  the  contrary,  there  was  an  imperative  duty 
resting  upon  them  so  to  do. 

We  find  no  error  in  the  record  before  us  and  the  judgment  is 
affirmed. 


CIRCUIT  COURT  REPORTS— NEW  SERIES.       417 
1913.]  Ashtabula  County. 


APPLICATION  or  PAYMENTS  MADE. 

Circuit  Court  of  Ashtabula  County. 

Obwell  Banking  Co.  v.  Hattie  L.  Pelton  et  al.* 

Decided,  September  Term,  1911. 

Payments — Money  Furnished  by  Wife  to  Pay  Huaband'a  Debts  Ap- 
plied to  Those  Upon  Which  She  Was  Surety. 

Where  a  wife  furnishes  her  husband  with  money  to  make  a  payment  on 
his  indebtedness  to  a  creditor  to  whom  he  owed  two  overdue  debts 
on  one  of  which  the  wife  was  surety,  equity  will  require  the  creditor 
to  apply  the  payment  on  the  debt  on  which  the  wife  is  surety,  if 
he  knows  that  payment  was  made  with  money  of  the  wife,  not- 
withstanding the  husband  at  the  time  of  payment  neglected  to  di- 
rect that  the  payment  be  so  made. 

McOiffert  &  Vllman,  for  plaintiff. 

Warren  Thomas  and  //.  E,  Starkey,  contra. 

Pollock,  J. ;  Norris,  J.,  and  Metcape,  J.,  concur. 

Appeal  from  common  pleas  court. 

The  plaintiff  is  seeking  to  foreclose  two  mortgages  given 
by  the  defendants,  Hattie  L.  Pelton  and  her  husband,  W.  H. 
Pelton,  on  the  real  estate  described  in  the  petition.  The  second 
mortgage  was  given  to  secure  the  payment  of  a  promissory  note 
executed  by  W.  H.  Pelton  and  his  wife  in  favor  of  plaintiff,  for 
$2,719.  The  defendant,  Hattie  L.  Pelton,  in  her  answer,  claims 
a  credit  of  $1,950.10  on  this  note.  This  credit  is  denied  by  the 
reply,  and  the  issue  raised  between  the  answer  and  the  reply  is 
the  only  question  submitted  to  this  court  in  the  trial  of  the  ease. 

The  facts  in  this  case  show  that  the  plaintiff  for  many  years 
past  had  been  conducting  a  general  banking  business  at  Orwell 
in  this  county;  that  W.  H.  Pelton,  the  husband  of  Hattie 
L.  Pelton,  for  some  years  prior  to  the  giving  of  this  note  had 
an  open  deposit  account  with  plaintiff,  and  that  from  time  to 
time  prior  to  January  25,  1906,  he  had  made  overdrafts  on  the 
plaintiff. 

•Affirmed  without  opinion,  Or  Kill  Banking  Co.  v.  Pelton,  88  Ohio  State. 
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These  overdrafts  were  paid  by  giving  to  plaintiff  from  time 
to  time  as  they  occurred,  the  joint  note  of  himself  and  wife.  At 
the  date  above  mentioned  these  notes  amounted  to  over  $2,000, 
and  in  November  of  that  year  were  all  past  due. 

After  the  giving  of  these  notes  and  prior  to  November  19, 
1906,  W.  H.  Pelton  had  incurred  a  further  overdraft  with  plaint- 
iff of  over  $2,000.  About  that  date  the  plaintiff  was  insisting 
upon  W.  H.  Pelton  reducing  his  indebtedness  to  it.  Either  the, 
bank  or  W.  H.  Pelton  suggested  that  a  mortgage  be  made  on  the 
premises  described  in  the  petition.  The  title  to  these  premises 
was  in  Hattie  L.  Pelton;  they  were  her  separate  properties, 
and  this  fact  was  at  that  time  known  to  plaintiff.  On  No 
vember  19,  1906,  a  loan  of  $2,000  was  made  from  one  Kent, 
Hattie  L.  Pelton  securing  this  loan  by  a  mortgage  on  these  lands 
executed  by  herself  and  her  husband.  Kent  gave  Hattie  L. 
Pelton  his  check,  payable  to  herself  and  husband,  for  $1,950.10. 
being  the  proceeds  of  said  loan  after  deducting  the  expense  of 
securing  the  same. 

This  check  was  then  endorsed  by  Ilattie  L.  Pelton  and  given 
to  her  husband  to  be  by  him  applied,  as  she  intended,  on  his 
indebtedness  to  plaintiff,  upon  which  she  was  surety.  When 
W.  II.  Pelton  went  to  the  bank  he  made  out  a  deposit  slip  of 
this  check,  and  another  small  check  of  his  own,  handed  the 
checks  and  deposit  slip  over  the  counter  to  the  cashier  of  plaint- 
iff, who  gave  \V.  H.  Pelton  credit  on  his  personal  account  for 
the  proceeds  of  these  checks,  and  in  this  way  applied  the  check 
of  Mrs.  Pelton  to  the  payment  of  the  overdraft  of  W.  H.  Pelton. 
and  not  on  his  m)t<\s  upcm  which  Hattie  L.  Pelton  was  surety. 
At  the  time  plaintiff  applied  this  check  to  the  payment  of  the 
overdraft,  it  knew  that  the  check  represented  the  proceeds  of  a 
loan  that  Hattie  L.  Pelton  had  made  by  encumbering  her  prop- 
erty which  she  held  separate  and  apart  from  her  husband,  for 
the  purpose  of  paying  on  the  indebtedness  of  her  husband  to  the 
bank. 

On  September  12,  1908,  Hattie  L.  Pelton  and  her  husband 
were  called  by  plaintiff  to  its  bank  and  her  indebtedness  on  the 
notes  which  she  had  signed  for  her  husband  was  called  to  her 
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attention,  resulting  in  hei*  taking  up  the  notes  upon  which  she 
was  surety  and  giving-  her  note  for  $2,719,  secured  by  mort- 
gage, which  is  the  second  mortgage  set  up  by  plaintiff  in  this 
action.     At  this  time  no  mention  was  made  of  the  application 
which  the  bank  had  made  of  the  proceeds  of  the  Kent  check,  and 
Hattie  L.  Pelton  did  not  know  of  its  application  until  just  prior 
to  the  bringing  of  this  action.     She  had  not  kept  any  account 
of  the  number  or  amount  of  the  notes  that  she  had  signed  for  her 
husband,  and  was  not  aware  of  the  amount  of  her  indebtedness 
to  plaintiff.     Prior  to  this  visit  to  the  bank  Ilattie  L.  Pelton  had 
no  business  relations  with   plaintiff,  except  signing  the  notes 
as  surety  for  her  husband.     Until  shortly  prior  to  the  bringing 
of  this  action,  Ilattie  L.  Pelton  had  no  knowledge  of  any  in- 
debtedness of  her  husband  to  plaintiff  except  the  notes  upon 
which  she  was  surety. 

Mr.  Chamberlain,  the  cashier  of  plaintiff,  and  W.  II.  Pelton 
do  not  agree  in  their  testimony  as  to  the  conversation  that  oc- 
curred at  the  time  he  was  asked  to  reduce  his  indebtedness  to 
plaintiff  or  pay  the  overdraft.  Mr.  Pelton  claims  that  he  told 
Mr.  Chamberain  that  Mrs.  Pelton  was  willing  to  give  a  mortgage 
on  her  property  to  raise  money  to  secure  the  indebtedness  to 
plaintiff  on  which  she  was  surety,  and  that  when  he  made  the 
deposit  of  the  Kent  check,  he  told  the  cashier  that  that  was  the 
money  of  Mrs.  Pelton.  ^Ir.  Chamberlain  denies  that  these  state- 
ments were  made  to  him,  but  is  not  able  to  state  the  conversation 
further  than  to  say  that  he  asked  Pelton  to  pay  his  overdraft. 
We  have  then  for  our  consideration  the  question  whether 
the  plaintiff  had  a  right  to  apply  the  proceeds  of  the  Kent  check 
to  the  payment  of  the  indebtedness  of  W.  H.  Pelton  on  the  over- 
draft, or  was  plaintiff  required  to  apply  it  to  the  payment  of  his 
indebtedness  upon  which  ^Irs.  Pelton  was  surety? 

The  rule,  without  doubt,  is,  that  where  a  debtor  owes  two 
or  more  debts  to  a  creditor,  ami  they  are  all  due,  the  debtor  may, 
at  the  time  he  makes  the  payment,  direct  its  application,  but  it 
he  neglects  to  do  so,  the  creditor  has  a  right  to  apply  the  pay- 
ment to  either  debt,  at  his  election.  But  there  arc  some  excep- 
tions to  this  general  rule,  and  one  of  them  is  where  the  money 
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to  make  the  payment  comes  from  a  third  party,  who  is  liable 
upon  one  of  the  debts  and  not  upon  the  others,  and  the  creditor 
knows  at  the  time  the  payment  is  made  the  source  from  which  it 
comes,  he  must  apply  the  payment  upon  the  debt  for  which 
the  third  party  is  liable.  Crane  Bros.  Mfg.  Co.  v.  Keck^  35  Neb., 
683;  Lee  v.  Brewing  Co.,  75  Neb.,  212;  Crossley  v.  Sta^dey,  112 
Iowa,  24;  Thacker  v.  Lumber  Co.,  131  S.  W.,  271  (Ky.) ;  30  Cyc, 
1237. 

Abbott,  C.  J.,  in  Thompson  v.  Brown,  Moody  &  M.,  p.  40, 
says: 

**The  general  rule  certainly  is,  that  when  money  is  paid 
generally,  without  any  appropriation,  it  ought  to  be  applied  to 
the  first  item  in  the  account ;  but  the  rule  is  subject  to  this  quali- 
fication, that  when  they  are  distinct  demands,  one  against  per- 
sons in  partnership  and  another  against  one  only  of  the  partners, 
if  the  money  paid  be  the  money  of  the  partners,  the  creditor 
is  not  at  liberty  to  apply  it  to  the  payment  of  the  debts  of  the 
individual,  that  would  be  allowing  the  creditor  to  pay  the  debts 
of  one  person  with  the  money  of  another." 

From  the  facts  in  this  ease  we  have  this  condition  existing 
between  the  plaintiff  and  ^Irs.  Pelton  at  the  time  plaintiff  applied 
the  proceeds  of  the  Kent  check  to  the  payment  of  the  overdraft 
of  her  husband.  W.  H.  Pelton  was  indebted  to  the  plaintiff 
for  more  than  $2,()()()  on  notes  upon  which  ^Irs.  Pelton  was 
surety,  and  which  were  then  past  due;  he  was  further  indebted 
to  plaintiffs  for  more  than  $2,000  upon  overdrafts  upon  which 
plaintiff  had  no  security;  ]\lrs.  Pelton  had  no  knowledge  of  this 
latter  indebtedness  of  her  husband ;  after  reciuesting  AV.  H.  Pelton 
to  pay  his  overdrafts  the  bank  received  the  check  for  $1,950.10 
from  hiui,  knowing  that  it  was  the  property  of  Mrs.  Pelton,  the 
surety  on  the  notes,  and  applied  the  proceeds  of  the  check  to 
the  payment  of  the  overdraft,  without  receiving  any  directions 
as  to  the  application  <»f  the  check  from  either  Mr.  or  INIrs.  Pelton. 

The  plaintiff  knew  at  the  time  the  check  was  handed  to  it 
by  W.  II.  Pelton  that  the  proceeds  of  the  check  were  the  funds 
of  his  wife,  which  she  had  obta'ned  by  mortgaging  her  separate 
property,  and  it  was  re<iuire(l  by  good  conscience  and  equity 
to  give  credit  on  the  note  of  her  husband,  upon  which  she  was 
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obligated  as  surety.  To  do  otherwise  would  be  taking  the  prop- 
erty of  one  person  to  pay  the  debts  of  another,  without  the  con- 
sent of  the  owner  of  the  property  and  this  can  not  be  done. 

The  plaintiff  makes  the  further  claim  that  even  if  this 
check  was  the  property  of  Mrs.  Pelton,  that  she  had  endorsed 
and  given  it  to  her  husband,  making  him  her  agent,  and  if  he 
made  an  unauthorized  use  of  the  check,  the  bank  was  not  a  party 
to  the  wrongful  acts  of  the  husband,  and  when  he  made  out  an 
ordinary  deposit  slip  in  his  own  name,  and  handed  it  to  the 
officers  of  the  bank  without  any  instructions,  that  plaintiff  had 
a  right  to  treat  the  check  as  an  ordinary  deposit  and  place  it 
to  his  credit,  which  the  bank  did,  and  in  that  w^ay  it  reduced 
his  overdraft. 

The  bank  at  this  time  knew  that  this  check  was  riot  intended 
as  an  ordinary  deposit,  but  was  intended  to  reduce  the  indebted- 
ness of  W.  H.  Pelton  to  it.  The  husband  could  not  appropriate 
the  proceeds  of  his  wife's  check  to  his  own  use,  and  if 
he  did,  and  the  bank  received  it,  knowing  that  the  check  was 
the  property  of  the  wife,  the  bank  could  not  retain  the  proceeds 
of  the  check  against  the  wishes  of  the  wife. 

**The  general  rule  is  that  the  principal  may  recover  his 
property  or  its  value  from  a  third  person,  where  it  has  been 
wrongfully  transferred  by  his  agent,  contrary  to  instructions  or 
or  in  excess  of  authority.  Unauthorized  payment  of  money 
made  by  an  agent  may  as  a  rule  he  recovered  by  the  principal 
as  money  had  and  received,  and  where  an  agent  without  appar- 
ent authority  uses  property  of  his  principal  to  liquidate  his  own 
indebtedness  to  a  third  person,  or  otherwise  disposes  of  it,  such 
property  or  its  value  may  ordinarily  be  recovered  by  the  princi- 
pal by  an  action  of  replevin  or  other  appropriate  action."  31 
Cyc,  1605. 

To  the  same  effect  is  Mechem,  Agency,  Sections  778,  780  and 
781. 
In  the  case  of  Van  Alen  v.  Bank,  52  N.  Y.,  1,  it  was  held  that: 

**An  agent  instructed  to  sell  his  principars  property  and 
use  the  proceeds,  if  necessary,  to  protect  notes  on  which  the 
principal  was  endorser,  and  meanwhile  deposit  the  proceeds 
in  bank  to  his  own  credit,  sold  the  property,  but  substituted 
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other  money  for  the  proceeds  and  deposited  such  substituted 
money  to  his  own  credit.  Held :  That  the  bank  was  liable  to  the 
principal  on  the  agent's  check  for  the  amount  so  deposited." 

Again,  2  Clark  and  Skyles,  Law  of  Agency,  page  1184: 

**But  while  in  such  case  the  principal,  in  order  to  recover 
must  show  that  the  creditor  knew  that  the  agent  was  acting  in 
violation  of  his  authority,  in  so  using  the  money  to  pay  his  own 
debt,  knowledge  that  the  money  was  held  by  him  as  agent  is 
sufficient  to  establish  its  prima  facie  case,  as  the  legal  presump- 
tion is  that  an  agent  has  no  authority  to  dispose  of  the  property 
of  the  principal  in  payment  of  his  own  debt ;  and  one  therefore 
who  receives  such  payment  with  knowledge  that  the  money  was 
held  by  his  debtor  as  agent,  does  so  at  his  peril,  and  to  defeat 
a  receovery  must  show  authority  in  the  agent  to  so  dispose  of 
the  money.*'  i       l|    :V\ 

At  the  time  Mrs.  Pelton  gave  the  check  to  her  husband  to 
apply  on  his  indebtedness,  she  knew  of  no  indebtedness  of  her 
husband  to  the  bank,  except  that  upon  which  she  was  bound  as 
surety;  she  procured  this  money  to  apply  on  this  indebtedness, 
and  if  her  husband  caused  the  proceeds  of  this  check  to  be  placed 
to  his  credit,  it  was  an  unauthorized  use  of  the  check  for  his 
own  benefit,  and  the  bank  at  that  time  having  knowledge  that 
the  check  was  not  his  own,  but  the  property  of  his  wife,  it  can 
not  now  retain  her  property  wrongfully  used,  but  she  has  a 
right  to  have  the  proceeds  of  her  check  applied  to  reducing  the 
indebtedness  of  her  husband  upon  which  she*  was  surety. 

Under  either  theory  of  this  case  we  think  that  Mrs.  Pelton 
should  have  her  credit  of  $1,950.10  made  on  her  note,  and  made 
as  of  the  date  at  which  that  deposit  was  made  in  the  bank.  There 
will  be  a  decree  of  foreclosure  of  the  mortgages  for  the  amount 
remaining  due.  If  plaintiff  desires  to  file  a  motion  for  new 
trial  it  may  do  so,  and  if  filed,  the  motion  will  be  overruled  and 
proper  exceptions  noted  thereto. 
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WHEN  A  rORMER  ADJUDICATION  WORKS  AN  ESTOPPEL. 

Circuit  Court  of  Cuyahoga  County. 

Edward  Pokrandt,  Administrator,  v.  Ferdinand 

konorski  et  al. 

Decided,  May  8,  1911. 

Revivor  of  Action — Notice  Presumed — Former  Adjudication  Must  be 
Pleaded. 

1.  When  the  record  discloses  nothing  either  way  about  notice  to  or 
consent  of  a  defendant  to  the  revivor  of  an  action  against  him, 
jurisdiction  of  his  person  upon  which  to  base  a  default  judgment 
against  him  will  be  presumed. 

2.  In  order  that  a  former  adjudication  may  work  an  estoppel,  it  must 
be  pleaded. 

Robert  E.  McKisson,  for  plaintiff  in  error. 
H.  H.  Anderson  and  T.  Truhlar,  contra. 

Henry,  J.;  Jones,  J.,  and  Dustin,  J.  (sitting  in  places  of 
Judges  Winch  and  Marvin),  concur. 

Konorski  's  answer  and  cross-petition  directly  attacks  the  valid- 
ity of  the  judgment  which  was  obtained  by  Pokrandt,  as  adminis- 
trator, in  a  previous  action  in  the  court  of  common  pleas  and 
upon  which  the  action  below  was  founded.  It  alleges  that  in 
said  prior  action,  after  the  death  of  the  plaintiff  therein  and  the 
appointment  of  Pokrandt  as  the  administrator  of  his  estate,  a 
revivor  of  the  action  was  held  without  either  the  consent  of,  or 
notice  to,  the  defendant,  as  provided  by  statute,  and  that  sub- 
sequently a  default  judgment  was  rendered  by  the  court  without 
any  jurisdiction  of  the  person  of  the  defendant  in  the  action  as 
revived. 

The  plaintiff's  reply  to  this  answer  and  cross-petition  is  a 
general  denial  merely. 

Upon  the  issue  thus  joined  the  defendant  first  produced  his 
evidence,  the  first  item  of  which  was  the  record  of  the  prior 
action.  This  record  disclosed  nothing  either  way  about  notice  to 
or  the  consent  of  the  defendant  to  the  revivor  had  therein.     It 
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must  therefore  be  presumed  that  the  court  had  jurisdiction  of  the 
person  of  the  defendant  at  the  time  the  default  judgment  was 
rendered.     Reynolds  v.  Sianshury,  20  0.  S.,  344. 

The  record  of  the  prior  action  further  disclosed  that  after  the 
default  judgment  was  rendered  the  defendant  interposed  a 
motion  to  set  it  aside  upon  the  same  grounds  as  he  asserts  by  his 
answer  and  cross-petition  now.  That  motion  was  denied  and 
it  is  contended  that  the  matter  then  became  res  adjudicata.  It 
is  held,  however,  in  Meiss  v.  Oill,  44  0.  S.,  253 : 

**When  a  party  claims  a  former  adjudication  of  matter  set  up 
in  an  action  to  be  an  estoppel,  such  judgment  should  be  pleaded ; 
and  where  the  same  is  not  pleaded  when  it  can  be,  it  is  not  evi- 
dence conclusive  of  an  estoppel  and  testimony  may  be  given  to 
show  the  truth." 

As  already  stated,  the  reply  contains  no  averment  of  the  prior 
adjudication.  The  court  below,  therefore,  properly  admitted 
parol  testimony  of  the  absence  of  notice  to  or  consent  by  the  de- 
fendant to  the  revivor  in  the  prior  action,  and  decided  that  no 
jurisdiction  of  the  person  of  the  defendant  was  acquired.  Judg- 
ment was  rendered  against  the  plaintiff  below  upon  the  ground 
that  the  default  judgment  in  the  prior  action  was  without  valid- 
ity and  afforded  no  foundation  for  the  new  action.  Having  read 
the  bill  of  exceptions,  we  think  this  finding  was  correct,  and  per- 
ceiving no  error  in  the  record  before  us,  we  affirm  the  judgment 
below. 
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CONTRIBUTORY  NEGLIGENCE  AS  A  MATTER  OF  LAW 

NOT  SHOWN. 

Court  of  Appeals  for  Hamilton  County. 

Owen  W.  Qrubbs  v.  Cincinnati,  Lawbenceburg  &  Aurora 

Electric  Street  Railroad  Company. 

Decided,  July.  19,  1913. 

Negligence — Ptisaenger  Injured  in  Alighting  from  Car  in  Motion — 
Testimony  at  Former  Trial  so  Explained  as  to  Render  Arrest  of 
Case  from  Jury  Erroneous. 

It  can  not  be  said  as  a  matter  of  law  that  one  who  left  his  seat  in  an 
electric  car  and  was  about  to  step  off  the  last  step  when  he  saw 
a  signal  given  for  the  car  to  come  forward,  was  guilty  of  con- 
tributory negligence  in  not  abandoning  his  purpose  to  alight. 

Oeorge  B,  Goodhart,  C.  B,  Matthews  and  James  B,  Swing, 
for  plaintiff  in  error. 
Stanley  Shaffer,  contra. 

Jones,  E.  H.,  J. ;  Swing,  J.,  and  Jones,  0.  B.,  J.,  concur. 

The  plaintiff  in  error,  Owen  W.  Qrubbs,  filed  his  petition  in 
the  common  pleas  court  praying  damages  against  the  defendant 
for  personal  injuries  sustained  by  him  while  alighting  from  one 
of  defendant's  interurban  cars.  The  negligence  complained  of 
was  the  sudden  jerking  or  starting  of  the  car  while  he  was  in 
the  act  of  stepping  to  the  ground  from  the  rear  platform. 

Upon  the  first  trial  of  the  case  in  the  court  below  the  plaintiff 
recovered  judgment  in  a  substantial  sum,  which  judgment  was 
reversed  by  this  court  for  lack  of  sufficient  evidence  to  sustain 
it  and  the  cause  was  remanded  for  a  new  trial.  This  court  in 
its  former  opinion  found  that  the  plaintiff  was  negligent  in 
attempting  to  leave  the  car  while  it  was  in  motion  and  at  a 
time  when,  according  to  his  own  evidence,  he  had  warning  that 
the  speed  of  the  car  was  likely  to  be  accelerated  at  any  moment. 
The  finding  of  this  court  at  that  time  was  based  upon  the  evi- 
dence of  the  plaintiff,  which  was  quoted  in  the  court's  opinion 
as  follows: 
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**Q.  And  you  saw  him  there  (the  conductor)  when  you 
started  to  leave  the  car;  is  that  it?    A.  Yes,  sir. 

**Q.  And  you  saw  him  or  somebody  there  waving  a  lantern  f 
A.  Yes,  sir. 

**Q.  For  the  car  to  go  ahead  t  A.  Well,  I  suppose  it  was 
to  go  ahead." 

The  theory  upon  which  the  former  judgment  was  reversed, 
therefore,  was  that  plaintiff  had  testified  that  when  he  left  his 
seat  upon  the  inside  of  the  car  he  saw  the  conductor  ahead 
waving  his  lantern  as  a  signal  for  the  car  to  advance. 

At  the  second  trial  of  the  case  in  the  court  of  common  pleas, 
which  is  now  under  review,  plaintiff  explained  this  evidence,  and 
stated  that  it  was  when  he  was  on  the  rear  platform  and  about 
to  leave  the  same  that  he  first  saw  the  lantern  and  the  signal 
therefrom  for  the  car  to  advance. 

We  quote  from  the  bill  of  exceptions  as  follows: 

**Q.  Can  you  say  where  you  were  when  you  first  saw  this 
lantern?  A.  Well  I  was  stepping  down,  or  on  the  last  step  to 
leave  the  car. 

"Q.  Was  it  after  you  turned  to  leave  the  cart  A.  Yes  rir. 
I  didn't  notice  the  motion  of  the  car  until  I  got  on  the  lower 
step  and  saw  the  shadows  slightly  moving — ^the  shadows  from 
the  windows." 

And  again: 

**Q.  What  were  you  doing  when  you  saw  that  lantern 
waving  ?    A.  I  was  on  the  last  step  or  the  next  to  the  last  step. 

**v^.     Qoing  forward?     A.  Going  forward,  yes,  sir. 

*'Q.  Was  there  a  lurch  then  and  a  sudden  starting  of  the  car? 
A.  There  was." 

The  court  below  in  the  second  trial  directed  a  verdict  in  favor 
of  the  defendant,  and  did  so  upon  the  theory  that  the  evidence 
was  the  same  as  at  the  former  trial  and  that  following  the  de- 
cision of  the  circuit  court  the  plaintiff  as  a  matter  of  law  could 
not  recover. 

We  think  the  court  was  in  error  in  proceeding  upon  this  theory. 
The  explanation  given  by  the  plaintiff  of  his  former  evidence 
and  the  circumstances  as  related  by  him  in  the  second  trial  make 
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a  case  that  should  have  been  submitted  to  the  jury.  The  con- 
struction placed  upon  his  testimony  as  first  given  was  a  reason- 
able and  proper  one,  and  when  so  construed  the  evidence  was 
such  as  would  bar  recovery  on  the  ground  of  contributory  neg- 
ligence. But  he  now  says  that  what  he  meant  by  the  words 
"when  I  started  to  leave  the  car"  was  not  when  he  left  his 
seat  within  the  car,  but  when  he  was  about  to  step  off  the  car. 
Under  the  state  of  facts  as  he  now  gives  them  we  can  not  say  as 
a  matter  of  law  that  he  did  not  act  as  a  person  of  ordinary 
prudence  would  have  acted  under  the  circumstances.  It  ap- 
pears to  us  that  this  is  a  question  upon  which  reasonable  minds 
might  differ,  and  is  therefore  one  to  be  determined  by  a  jury. 

The  judgment  of  the  court  below  will  therefore  be  reversed 
and  the  cause  remanded  for  a  new  trial. 


APPROPRIATION  OF  PROPERTY  FOR  A  N£W  STREET. 

Circuit  Court  of  Cuyahoga  County. 

David  Morison  et  al  v.  The  City  of  Cleveland. 

Decided,  May  15,  1911. 

Municipal  Corporations — Opening  of  New  Street  Incident  to  Elimination 
of  Chrade  Crossing,  When — Appropriation  of  Property  for  Street — 
Evidence  as  to  Values. 

1.  Speculative  possibilities  are  not  an  element  of  value  of  property 
appropriated. 

2.  The  opening  of  a  new  street  from  a  railroad  depot  to  a  street  cross- 

ing at  a  higher  level  so  relates  itself  as  incident  to  the  main  ob- 
ject of  eliminating  a  grade  crossing,  as  to  warrant  the  exercise  by 
a  municipality  of  its  power  of  eminent  domain  in  that  behalf. 

3.  While  it  is  not  improper  in  an  appropriation  case  upon  cross- 

examination  of  a  witness  who  has  on  direct  examination  given  his 
opinion  of  the  value  of  land  sought  to  be  appropriated  to  inquire 
of  him  concerning  the  sales  of  adjacent  lands,  for  the  purpose  of 
testing  his  knowledge  and  competency,  it  is  not  ordinarily  per- 
missible to  incorporate  into  such  inquiries  a  statement  or  assump- 
tion that  such  sales  at  prices  named  have  in  fact  occurred. 
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4.  The  dedication  of  a  street  by  plat  in  1837,  required  no  acceptance, 
either  express  or  implied,  by  the  public  authorities,  to  vest  the 
fee  of  the  street  in  the  city  for  the  use  of  the  public  for  street 
purposes,  and  such  title  of  the  city  can  be  divested  only  in  the 
manner  indicated  in  Revised  Statutes,  Section  4977,  or  otherwise, 
as  provided  by  statute. 

Smith,  Taft  &  Arter,  for  plaintiff  in  error. 

W.  D,  Wilkins  and  Patterson  &  Nieding,  contra. 

Henby,  J. ;  Winch,  J.,  and  Marvin,  J.,  concur. 

The  action  below  was  begun  in  the  insolvency  court  by  the 
city  of  Cleveland  to  appropriate  the  lands  and  slope  rights 
needed  for  the  purpose  of  separating  the  grades  of  West  Twenty- 
fifth  street  and  the  New  York,  Chicago  &  St.  Louis  Railway 
Company's  tracks,  at  their  intersection  in  said  city. 

Some  of  the  errors  complained  of  merit  only  the  briefest  men- 
tion. Upon  examination  of  the  testimony  concerning  the  value 
of  the  property  taken,  and  the  damage  to  the  residue,  we  are 
convinced  that  the  jury's  award  fails  to  disclose  any  such  in- 
adequacy as  to  indicate  bias  or  prejudice  on  their  part,  or  to  war- 
rant a  reversal  of  their  verdict  as  against  the  weight  of  the  evi- 
dence. Nor  is  there  any  abuse  of  discretion  or  reversible  error 
discoverable  in  the  exclusion  of  the  merely  cumulative  opinion 
evidence  of  F.  C.  Becker  and  others,  as  to  values,  and  in  the 
court's  permitting  John  Beck  and  Myron  B.  Vorce  to  testify  as 
experts  on  the  same  and  other  subjects.  So  also  the  court  cor- 
rectly charged  that  speculative  possibilities  are  not  an  element  of 
value  of  property  appropriated. 

The  exclusion  of  leases  offered,  and  other  evidence  of  rental 
values  and  income,  accords  with  the  rule  laid  down  in  Railway 
Co.  V.  Gardner,  45  Ohio  State,  324;  Pawers  v.  Railway  Co,,  33 
Ohio  State,  434. 

The  opening  of  a  new  street  from  the  railroad  depot  near  this 
crossing  to  West  Twenty-fifth  street,  at  its  new  and  higher  level 
RO  relates  itself  as  incident  to  the  main  object  of  eliminating  the 
grade  crossing,  as  to  warrant  the  exercise  by  the  city  of  its  power 
of  eminent  domain  in  that  behalf.  Access  to  the  depot  is  de- 
sirable alike  to  the  railway  company  and  the  public,  and  there 
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is  no  reason  why  the  new  means  of  approach  should  necessarily 
be  a  private,  rather  than  a  public  way. 

The  city's  cross  examination  of  Morison's  expert  witnesses 
concerning  their  knowledge  of  prices,  named  by  the  questioner 
as  having  been  paid  for  other  lots  in  the  vicinity  can  not  be  justi- 
fied in  this  state,  where  the  rule  is,  that  evidence  of  prices,  in 
particular  sales,  is  inadmissible  in  appropriation  cases,  upon 
the  issue  of  property  taken  or  damaged.  The  Cleveland  Terminal 
Railway  Co.  v.  Gorsuch,  8  Ohio  C.C.(N.S.),  297,  affirmed  without 
report,  76  Ohio  State,  609.  The  same  rule,  though  by  no  means 
universally  approved,  obtains  in  Kansas,  where  two  decisions 
illustrate,  if  they  do  not  conclusively  define,  the  proper  limits 
of  such  cross-examination.  Railway  Co,  v.  Vickroy,  46  Eans., 
248 ;  Railroad  Co,  v.  Stewart,  47  Kans.,  704. 

We  hold  that,  while  it  is  not  improper  upon  cross-examination 
of  a  witness,  who  has,  on  direct  examination,  given  his  opinion 
of  the  value  of  land  sought  to  be  appropriated  to  inquire  of  him 
concerning  the  sales  of  adjacent  lands,  for  the  purpose  of  test- 
ing his  knowledge  and  competency,  it  is  not  ordinarily  permis- 
sible to  incorporate  into  such  inquiries  a  statement  or  assumption 
that  such  sales  at  prices  named  have  in  fact  occurred.  Besides 
being  peculiarly  liable  to  abuse  through  false  assumptions,  that 
form  of  cross-examination  extremely  prejudicial  Jn  that  St 
suggests  to  the  jury  a  line  of  information  and  a  means  of  arriving 
at  their  award  which  the  law  denies  to  them,  and  to  meet  which 
the  opposite  party  is  permitted  to  produce  no  evidence.  This 
prejudice  is  largely  avoided,  or  neutralized,  where  the  witness, 
under  cross-examination,  knows  of  the  sales  and  prices  asked  for, 
and  himself  testifies  thereto,  so  that  the  amounts  paid  are  re- 
vealed, if  at  all,  not  by  the  question,  but  by  the  answer.  If  the 
witness  neither  knows  nor  assumes  to  give  the  facts  as  to  such 
sales  his  ignorance  thereof  may,  of  course,  be  considered  by  the 
jury  in  weighing  his  opinion  of  the  value  of  the  property  sought 
to  be  appropriated.  But  if  the  witness  knows  and  testifies  to  the 
prices  obtained  at  other  sales,  and  the  correctness  of  his  opinion 
of  the  value  of  the  property  sought  to  be  appropriated  is  there- 
upon, and  for  that  reason,  directly  questioned  by  the  cross- 
examiner,  no  doubt  the  witness  may  reconcile  his  opinion  with 
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his  knowledge  as  best  he  may.  Thus  the  jury  is  prevented  from 
being  unfairly  misled  by  covert  intimations  of  sales  and  prices 
concerning  which  no  evidence  is  admissible,  while  the  amplest 
latitude  of  cross-examination  is  allowed  to  test  the  knowledge 
and  competency  of  expert  witnesses  as  to  values  testified  to  in 
chief  by  them. 

The  principles  thus  expounded  were  repeatedly  and  flagrantly 
violated  in  the  trial  of  the  case  below,  and  for  error  in  this  re- 
gard, the  judgment  must  be  reversed. 

It  is  claimed  the  trial  court  erred  also  in  charging  the  jury 
that  the  burden  was  on  Morison  to  show  his  title  to  that  part  of 
Pond  street  which  he  occupies,  by  proof  of  compliance  with  or 
the  happening  of  all  the  statutory  conditions  of  Section  4977, 
Revised  Statutes.  The  contention  is  that  prima  facie  proof  of 
Morison's  ownership,  either  by  occupancy  or  chain  of  title,  is  not 
overcome  by  evidence  of  the  record  of  a  plat,  made  by  the  owner 
of  that  and  surrounding  property,  showing  the  street  in  ques- 
tion, with  no  further  evidence,  either  that  such  dedication  of  the 
street  was  expressly  accepted  by  the  city,  or  that  there  was  a 
public  use  from  which  such  acceptance  may  be  implied.  We 
were  at  first  strongly  inclined  to  this  view,  but  an  examination 
of  the  case  of  Wishij  v.  Bonie,  19  Ohio  State,  238,  leads  us  to 
conclude  that  in  1837,  when  the  plat  in  this  case  was  made  and 
recorded,  the  statutory  dedication  of  Pond  street,  which  was 
thereby  effected,  required  no  acceptance  either  express  or  im- 
plied, by  the  public  authorities  to  vest  the  fee  in  the  city,  and 
the  use  for  street  purposes  in  the  public.  It  follows  that  they  can 
be  divested  only  in  the  manner  indicated  by  Section  4977,  Re- 
vised Statutes,  or  otherwise  as  provided  by  statute.  There  is 
here  no  pretense  of  a  common  law  dedication.  Being  statutory, 
it  is  irrevocable  except  as  above  pointed  out. 

For  error  in  allowing  the  city's  counsel,  on  cross-examination 
of  Morison's  experts,  to  put  questions  containing  assumptions  of 
sales  of  other  property  at  prices  named,  the  judgment  is  reversed 
and  the  cause  remanded. 
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A  TCAMST£R*S  RIGHTS  AT  A  STREET  CROSSING. 

CJourt  of  Appeals  for  Richland  County. 

The  Mansfield  Railway,  Light  &  Power  Company  v.  Sarah 

A.  KiNER,  Administratrix. 

Decided,  January  Term,  1913. 

Heavily  Loaded  Wagon  Struck  by  Car  at  Street  Crossing — Death  of 
Driver  Follows  Later — Disputed  Cause  of  Death — Growing  Disre- 
pute of  Expert  Medical  Testimony. 

1.  The  driver  of  a  vehicle  arriving  at  a  street  crossing  in  advance  of  a 

car  has  th^  prior  right  to  cross,  and  in  doing  so  he  may  assume 
that  the  approaching  car  is  being  operated  in  a  careful  and  pru- 
dent manner  and  is  under  proper  control,  and  that  its  speed  does 
not  exceed  that  fixed  by  municipal  ordinance;  and  it  is  his  right 
to  proceed  notwithstanding  his  so  doing  may  require  that  the  speed 
of  the  car  be  reduced,  or  even  that  the  car  be  brought  to  a  full 
stop  to  avoid  a  collision. 

2.  It  is  not  always  incumbent  upon  one  about  to  cross  a  street  car 

track,  either  on  foot  or  with  a  team,  that  he  should  look  and  listen 
for  an  approaching  car,  but  it  is  sufficient  if  reasonable  care  is  ex- 
ercised, and  whether  or  not  reasonable  care  was  exercised  in  a 
given  case  is  a  question  of  fact  for  the  jury  dependent  upon  the 
surrounding  circumstances. 

3.  A  jury  may  properly  accept  the  testimony  of  the  decedent's  own 

physician  as  to  the  case  of  his  death,  as  against  the  testimony  of 
the  physician  of  the  company  whose  car  struck  him  and  that  of  an 
expert  medical  witness. 

Marriott,  J.;  Voorhees,  J.,  and  Shields,  J.,  concur. 

This  action  is  in  this  court  upon  error  from  the  Court  of  Com- 
mon Pleas  of  Richland  County.  The  suit  below  was  by  the  ad- 
ministratrix of  Philip  Kiner,  deceased,  and  against  the  Mansfield 
Railway,  Light  &  Power  Company,  to  recover  damages  for  the  al- 
leged wrongful  death  of  the  decedent,  husband  of  Mrs.  Kiner, 
caused  by  the  alleged  negligence  of  plaintiff  in  error,  in  running 
and  operating  its  cars  on  South  ^lain  street  in  the  city  of  Mans- 
field, where  at  the  intersection  of  Third  street  with  South  Main 
street,  on  June  24,  1909,  one  of  plaintiff  in  error's  cars  collided 
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with  a  heavily  loaded  wagon  on  which  the  decedent  was  then  rid- 
ing, and  from  which  he  was  thrown  to  the  street  receiving  in- 
juries from  which  it  is  claimed  he  died  on  September  19,  1910. 
The  action  below  was  prosecuted  by  the  administratrix  of  the  de- 
cedent for  the  benefit  of  herself,  as  widow,  and  a  minor  child  of 
decedent,  resulting  in  a  verdict  for  $4,500,  upon  which  judg- 
ment was  rendered,  which  is  now  sought  to  be  reversed  by  this 
proceeding  in  error. 

The  amended  petition  upon  which  the  case  was  tried  charged 
in  substance  as  follows:  the  plaintiff  says  that  she  is  the  duly  ap- 
pointed and  acting  administratrix  of  the  estate  of  Philip  Kiner, 
who  died  on  the  19th  day  of  September,  1910,  as  hereinafter  al- 
leged; that  defendant  is  now  and  was  at  the  time  X)f  committing" 
the  grievances  hereinafter  complained  of,  a  corporation  organized 
under  the  laws  of  Ohio,  and  at  the  time  set  forth  herein  was 
operating  a  street  railway  in  the  city  of  Mansfield,  Richland 
county,  Ohio,  with  its  cars  and  other  necessary  and  proper 
equipment,  tracks,  wires,  etc.,  and  that  said  cars  were  run  by  elec- 
tricity; that  said  defendant,  at  the  time  herein  set  forth,  had 
a  track  on  South  ]\Iain  street  in  said  city  of  Mansfield,  and  oper- 
ated its  cars  upon  the  said  track ;  that  said  South  IVIain  street  is 
crossed  at  right  angles  by  First  street  of  said  city,  and  that 
both  of  said  streets  are  public  streets  of  said  city,  and  much 
used  and  traveled  by  vehicles  and  pedestrians  having  occasion 
to  use  the  same,  and  in  running  its  cars  over  said  South  Main 
street  and  across  First  street  the  defendant  was  required  to 
operate  its  cars  with  due  care  so  as  not  to  come  in  contact  with 
persons  or  vehicles  crossing  its  tracks  at  the  point  described. 
That  defendant  was  forbidden  by  the  ordinance  of  the  city  of 
Mansfield,  in  force  at  the  time  in  question,  to  run  its  cars  upon 
its  tracks  within  the  city  over  the  crossing  of  said  described 
streets  at  a  rate  to  exceed  eight  miles  an  hour. 

Plaintiff  says  that  on  the  24th  day  of  June,  1909,  the  dece- 
dent, Philip  Kiner,  was  driving  a  team  of  horses  hitched  to  a 
wagon  loaded  with  gravel  along  said  First  Street  of  said  city 
going  west,  toward  South  Mwhi  street  and  the  intersection  of 
said  First  and  South  ]\Iain  streets,  and  where  so  driving  said 
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team  of  horses,  and  while  crossing  said  South  ^lain  street,  driv- 
ing said  team,  and  while  seated  upon  said  wagon,  the  said 
decedent's  team  and  wagon  was  struck  by  one  of  defendant's 
cars  running  north  upon  its  track  on  said  South  Main  street, 
and  thereby  the  decedent,  Philip  Kiner,  was  injured  as  herein 
set  forth.  She  says  that  at  the  time  decedent  received  his  in- 
juries and  as  he  approached  said  South  Main  street  to  cross 
the  same,  and  while  exercising  due  care  on  his  part,  and  with- 
out any  negligence  on  his  part,  one  of  the  defendant's  cars 
in  charge  of  a  motorman  and  conductor  of  defendant  approached 
from  the  south,  and  while  running  at  a  reckless  and  dangerous 
speed,  to-wit,  at  about  twenty-five  to  thirty-five  miles  struck  de- 
cedent's wagon  and  team;  that  when  decedent  started  to  cross 
the  track  of  defendant  he  had  ample  time  to  cross  in  safety  if 
the  car  striking  decedent  had  been  running  at  a  speed  not  to 
exceed  eight  miles  an  hour,  or  at  any  reasonable  speed,  and  de- 
cedent had  a  right  to  believe  and  did  believe  that  said  approach- 
ing car,  which  was  a  block  and  a  half  away  from  said  crossing 
when  decedent  started  across  the  track,  was  not  running  at  a 
speed  to  violate  the  city  ordinance  nor  at  a  speed  that  he  could 
not  cross  in  safety;  that  said  car,  in  charge  of  the  agents  and 
servants  of  defendant,  was  run  by  said  servants  and  agents  of 
defendants  at  a  speed  in  violation  of  the  ordinance  of  the  city, 
negligently,  recklessly  and  wilfully  against  the  wagon  and  team 
of  decedent  and  injured  decedent  as  hereinafter  alleged;  that 
when  decedent  started  to  cross  the  track  of  defendant  the  motor- 
man  could  see  decedent  starting  across  or  upon  the  track  with 
his  team,  two  or  three  blocks  away,  and  said  motorman  knew 
that  at  the  speed  he  was  running  the  car  it  would  strike  the 
team  and  wagon  before  it  could  get  across;  but  she  avers  that 
decedent  did  not  know  the  speed  of  the  car  and  could  not  learn 
its  speed  from  h's  position,  and  she  avers  that  decedent  reached 
the  track  when  the  car  was  at  least  a  block  and  a  half  away,  and 
had  a  right  to  cross,  and  that  the  agents  and  servants  of  de- 
fendant had  ample  time  after  sooinj?.  ns  they  did,  decedent  cross- 
ing the  track,  to  have  checked  the  spewed  of  Ihe  car  or  stopped 
it,  and  thereby  have  prevented  the  collision.     Dut  plaintiff  avers 


484  COURT  OF  APPEALS. 

Railway  v.  Kiner.  [Vol.  17  (N.8.) 

that  the  agents  and  servants  in  charge  of  the  car  negligently, 
recklessly  and  wilfully  approached  said  crossing  in  a  great  speed 
and  ran  against  the  wagon  and  team  of  decedent  with  a  great 
force  and  violence,  and  thereby  hurled  him  from  the  wagon 
into  the  street,  thereby  receiving  injuries  from  which  he  died 
on  September  19,  1910.  She  says  that  by  the  contact  of  the  car 
with  the  team  and  wagon  of  the  decedent,  the  decedent  was 
thrown  into  the  street  and  under  the  horses'  feet;  that  two  of 
his  fingers  of  his  left  hand  were  broken  or  dislocated,  his  arm 
bruised  and  injured,  his  right  eye  was  cut  and  his  head  injured, 
and  his  back  and  head  were  injured.  She  avers  that  by  reason 
of  said  injuries  decedent  was  rendered  unconscious  for  several 
hours,  and  from  which  injuries  he  died  on  the  17th  day  of 
September,  1910.  And  she  avers  that  Philip  Kiner  left  sur- 
viving him  the  plaintiff,  who  is  his  widow,  and  as  sole  next  of 
kin  Rebecca  Kiner,  his  daughter,  aged  16  years,  and  she  prays 
for  judgment  in  the  sum  of  ten  thousand  dollars. 

To  this  petition  the  defendant  below  answers  and  says:  it 
admits  that  it  is  and  was  operating  a  street  railway  in  the  city 
of  ^Mansfield,  Richland  county,  Ohio,  with  its  cars  and  other 
necessary  and  appropriate  equipment.  It  admits  that  on  the 
24th  day  of  June,  1909,  Philip  Kiner  w^as  driving  a  team  of 
horses  attached  to  a  wagon,  loaded  with  gravel  along  East  First 
street  of  said  city,  at  a  point  where  said  First  street  of  said 
city  crosses  South  INIain  street.  It  admits  that  East  First  street 
and  South  INIain  street  are  public  streets  of  said  city.  It 
admits  that  the  ordinance  fixing  the  rate  of  speed  of  street  rail- 
way cars  in  the  city  of  ^Mansfield  is  at  the  rate  of  speed  not  to 
exceed  eight  miles  an  hour.  And  then  defendant  denies  each 
and  every  other  allegation  in  the  petition  contained  not  herein 
(»xpressly  admitted.  For  a  second  defense  the  defendant  avers 
that  the  injuries  received  by  said  Philip  Kiner  were  caused 
by  his  own  fault  and  negligence  in  failing  to  look  and  listen,  or 
take  any  precaution  whatever  to  ascertain  the  approach  of  a  car. 
Wherefore  its  prays  to  go  hence  without  day  and  for  its  costs. 

To  this  answer  the  plaintiff  below  filed  a  reply,  denying  each 
and  every  averment  of  the  answer  charging  contributory  negli- 
gence to  Philip  Kiner,  deceased. 
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Upon  the  issues  thus  made  by  the  pleadings,  the  cause  was 
tried  to  a  jury  at  the  January  term  of  court,  1912,  resulting  in 
a  verdict  of  the  jury  in  favor  of  the  plaintiff  below  for  $4,500 

A  motion  for  a  new  trial  was  made,  heard  and  overruled,  and 
judgment  was  rendered  by  the  court  upon  the  verdict.  A  bill 
of  exceptions  was  allowed,  signed  and  sealed  by  the  trial  court, 
and  the  cause  is  now  before  this  court  upon  the  petition  in  error, 
and  the  original  papers  in  the  case,  together  with  the  entire  rec- 
ord. 

The  grounds  of  error  upon  which  the  plaintiff  in  error  relies 
for  a  reversal  are : 

First.     The  verdict  and  judgment  are  contrary  to  the  law. 

Second.  The  verdict  and  judgment  are  against  the  weight 
of  the  evidence. 

Third.  That  the  court  erped  in  the  admission  of  evidence  ob- 
jected to  by  plaintiff  in  error. 

Fourth.  That  the  court  erred  in  ruling  out  evidence  offered 
by  I  he  defendant  in  error. 

Fifth.     That  the  court  erred  in  its  charge  to  the  jury. 

Sixth.  That  the  court  erred  in  refusing  to  charge  the  jury 
as  requested  by  the  plaintiff  in  error. 

Seventh.     That  the  damages  given  by  the  jury  are  excessive. 

Eighth.  The  court  erred  in  refusing  to  sustain  the  motion 
made  at  the  close  of  defendant  in  error's  evidence  and  renewed 
at  the  close  of  all  the  evidence,  to  direct  a  verdict  in  favor  of  the 
plaintiff  in  error. 

There  is  much  conflict  in  the  evidence,  as  shown  in  the  record, 
as  to  the  rate  of  speed  at  which  the  car  was  running  at  the 
time  and  before  the  coU'sion  with  decedent's  wagon. 

There  is  some  conflict  in  the  evidence  as  to  the  cause  of  Kiner's 
death,  whether  it  resulted  from  the  injuries  received  at  the 
time  of  the  accident,  or  whether  it  resulted  from  causes  in  no  way 
connected  with  the  injury  received  at  the  time  of  the  collision. 
Of  this  conflict  in  the  testimony  we  will  speak  hereafter. 

There  is  no  dispute  but  that  Kiner,  the  plaintiff's  decedent, 
prior  to  the  accident,  was  an  able-bodied  man;  that  he  was  not 
known  to  be  suffering  with  any  disease  which  would  impair  his 
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health  or  lessen  his  ability  to  perform  labor  and  earn  wages, 
save  that  some  five  or  seven  years  prior  to  the  24th  day  of  June, 
1909,  when  he  received  the  injury  complained  of,  he  had  received 
an  irCjury  while  working  for  the  Eclipse  Stove  Company  of  Mans- 
field, which  resulted  in  the  loss  of  his  right  arm  near  the  elbow; 
that  he  had  worked  for  the  Eclipse  Stove  Company  for  some  ten 
or  twelve  years  prior  to  receiving  the  injury;  that  after  losing 
his  arm  he  took  up  the  occupation  of  teaming  and  continued 
to  do  teaming  until  he  received  the  injuries  complained  of  in 
the  petition.  That  he  was  capable  of  earning  and  did  earn, 
with  his  team,  regularly,  when  working,  four  to  five  dollars  per 
day. 

It  is  not  disputed  but  that  the  injuries  complained  of,  and  as 
a  result  of  which  it  is  complained  he  died,  occurred  at  the  inter- 
section of  First  street  with  South  Main  street  in  the  city  of 
Mansfield,  on  the  24th  day  of  June,  1909. 

It  is  not  disputed  but  that  there  is  a  decline  in  South  Main 
street  from  the  top  of  a  hill  south  of  the  point  where  First  street 
crosses  ]\Iain  street  for  a  distance  of  sixteen  to  eighteen  hundred 
feet ;  that  the  grade  from  the  top  of  the  hill  south  of  First  street 
is  from  three  and  a  half  to  seven  per  cent.,  that  for  five  hundred 
feet  immediately  south  of  the  point  where  First  street  crosses 
Main  street  the  grade  is  seven  per  cent.;  that  from  the  point 
where  the  accident  occurred  north,  the  street  extends  to  Second 
street  at  a  grade  of  about  five  per  cent.  This  elevation  and  grade 
are  shown  upon  the  map  and  profiles  of  the  street  offered  in 
evidence  as  an  exhibit,  and  are  conceded  to  be  correct. 

The  evidence  of  ^Ir.  Merkel,  the  city  engineer,  which  is  not 
controverted,  establishes  the  fact  that  First  street  and  Main 
street,  at  the  point  of  intersection,  where  the  accident  occurred, 
are  each  sixty  feet  wide.  Main  street  from  the  top  of  the  hill 
south  runs  straight  north  into  the  city.  There  is  nothing  to 
obstruct  the  view  from  a  distance  of  eighteen  hundred  feet 
south  of  First  street.  The  motorman  in  charge  of  the  car  at 
the  time  of  the  accident  concedes  that  he  had  full  view  of  the 
entire  distance  of  the  street. 
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According  to  the  undisputed  evidence,  South  Main  street  on 
both  sides  for  a  considerable  distance  both  ways  from  the  cross- 
ing of  First  street,  was  built  up  with  many  residences,  oflfices, 
and  some  business  buildings.  There  are  several  streets  and 
alleys  crossing  Main  street  south  of  First  street. 

The  accident  occurred  at  a  most  frequented  part  of  the  city  of 
Mansfield,  upon  one  of  the  principal  streets  of  the  city,  upon 
which  people  were  accustomed  to  travel  at  all  times  of  the  day. 
The  accident  occurred  about  8:30  o'clock  of  the  forenoon  of 
June  24th. 

That  the  car  was  approaching  the  crossing  at  a  high  rate  of 
speed  there  is  little  doubt.  Witnesses  called  by  the  plaintiff  fix 
the  rate  at  twenty-five  to  thirty-five  miles  an  hour.  The  motor- 
man  in  charge  of  the  car  could  have  seen  decedent  as  he  drove 
out  of  First  street  upon  Main  street,  had  he  been  keeping  a 
look-out,  for  several  hundred  feet  away.  He  could  see,  and  if 
he  looked  he  saw  Kiner  driving  straight  across  the  track  in  the 
center  of  the  street  in  front  of  him. 

George  Mortimer,  an  eye-witness  of  the  accident,  testifies  that 
he  was  driving  on  Main  street,  about  three  hundred  feet  south 
of  First  street ;  that  the  car  passed  him  going  thirty-five  to  forty 
miles  an  hour;  that  he  saw  no  decrease  of  speed  until  the  car 
struck  the  wagon;  that  the  motorman  did  not  have  the  brakes 
on  when  the  car  passed  him,  nor  was  he  using  the  brake.  He 
heard  no  alarm  given ;  he  says  he  saw  the  wagon  driven  by  Kiner, 
when  the  car  was  at  Glessner  street  (which  is  more  than  1000 
feet  south  of  First  street,  according  to  the  map) ;  that  the  horses 
were  about  to  cross  the  st-reet.  According  to  this  witness  the 
car  must  have  been  traveling  at  a  high  and  dangerous  rate  of 
speed  to  have  traveled  1000  feet  before  Kiner 's  wagon  was  clear 
of  the  track. 

Glenn  Shaw,  an  eye-witness  of  the  accident,  says  he  was 
standing  on  Main  street  near  the  point  of  the  accident;  saw  the 
car  coming  down  the  hill  a  block  and  a  half  or  two  blocks  south 
of  First  street;  that  the  car  was  coming  at  a  rate  of  twenty  U 
twenty-five  miles  an  hour;  that  he  saw  Kiner;  that  the  horses' 
feet  were  just  on  the  track ;  that  the  motorman  did  not  ring  the 
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bell  nor  set  the  brakes  until  after  the  car  struck  the  wagon,  but 
that  he  set  the  brake  after  the  car  struck  the  wagon. 

Lester  Simms,  a  witness  for  the  plaintiff,  was  standing  on 
First  street  east  of  Main,  was  looking  west  on  First  street,  and 
saw  the  car  strike  the  wagon;  that  the  car  was  ''coming  pretty 
fast/' 

Numerous  witnesses  testified  to  having  heard  the  ** crash*' 
when  the  car  struck  the  wagon ;  some  were  in  their  houses  with 
the  doors  closed  when  they  were  attracted  by  the  ''awful  crash." 

John  Barr,  witness  for  plaintiff,  had  experience  in  running 
and  operating  cars  on  the  streets  of  Mansfield,  and  especially 
on  South  Main  street ;  he  had  been  a  motorman  for  the  defend- 
ant company.  He  testifies  that  a  car  would  run  down  the  hill 
on  South  Main  street  at  a  rate  of  twenty-five  to  thirty  miles  an 
hour,  unless  the  brakes  were  applied;  if  the  car  was  under 
control,  running  at  a  rate  not  to  exceed  eight  to  ten  miles  an 
hour,  it  could  be  stopped  "easily"  in  three  car  lengths;  that  a 
car  is  thirty  to  thirty-five  feet  in  length. 

The  defendant  called  numerous  witnesses  to  the  accident  who 
gave  testimony  directly  and  materially  in  conflict  with  the  evi- 
dence offered  by  plaintiff  as  to  the  speed  the  car  was  running. 

Harry  Stiles  was  the  motorman  in  charge  of  the  car  at  the 
time  of  the  accident.  He  had  been  employed  as  a  motorman 
only  three  or  four  months.  He  saw  Kiner  when  he  was  about 
two  hundred  feet  away,  near  Augustine  avenue.  While  this 
witness  put  the  distance  as  about  two  hundred  feet,  Augustine 
avenue,  according  to  the  measurements  as  shown  upon  tHe  map, 
is  more  than  three  hundred  feet  south  of  First  street.  He  says 
he  was  coming  down  the  hill  at  about  eight  miles  an  hour;  that 
when  he  struck  the  wagon  the  car  was  not  running  more  than 
four  miles  an  hour. 

Witness  B.  F.  Finley  was  the  only  passenger  on  the  car.  He 
testifies  that  when  he  noticed  the  motorman  trying  to  stop  the 
car  he  "looked  up  and  saw  the  wagon  going  across  the  track 
in  front  of  the  car.''  When  he  saw  the  motorman  trying  to 
stop  the  car  he  thinks  "the  car  was  about  at  Corporation  alley, 
south  of  First  street,  when  the  motorman  made  the  effort  to 
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stop  the  car,"  at  the  time  the  horses'  front  feet  were  on^the  mil- 
way  track.  According  to  the  undisputed  evidence  Corporation 
alley  is  two  hundred  feet  south  of  First  street. 

At  this  time,  according  to  the  testimony  of  the  motoitman, 
the  car  was  and  had  been  under  complete  control,  the  brakes 
were  on  all  the  way  down  the  hill,  a  distance  of  more  than  1,600 
feet,  yet  when  he  applied  the  brake  in  an  effort  to  stop  the  car 
200  feet  from  the  wagon  the  wheels  of  the  car  slid  or  slipped  on 
the  rails. 

It  would  seem  unreasonable  to  suppose  that  if  the  car  was 
running  at  a  rate  of  speed  not  greater  than  eight  miles,  and  the 
car  was  under  complete  control,  that  the  tightening  of  the 
brakes  would  cause  the  wheels  to  slip  upon  the  rails;  but  it 
would  be  quite  reasonable  to  suppose  and  to  believe  that  if  the 
car  was  being  run  down  the  hill  at  a  high  rate  of  speed,  say 
twenty-five  to  thirty-five  miles  an  hour,  and  the  brakes  were 
suddenly  applied  with  force  enough  to  lock  the  wheels,  the  mo- 
mentum of  the  car  would  carry  it  forward  and  cause  the  wheels 
to  slide  upon  the  rails. 

We  think  it  quite  consistent  with  reason  and  experience  that  if 
the  car  at  the  time  the  brakes  were  applied  was  not  running  at' 
a  much  greater  rate  of  speed  than  eight  or  nine  miles,  it  could 
«nd  would  have  been  brought  to  a  dead  stop  within  much  less 
distance  than  two  hundred  feet,  or  even  one  hundred  feet;  and 
we  are  forced  to  the  conclusion,  as  the  jury  must  also  have  been, 
that  the  motorman  did  not  have  his  car  under  control,  but  that 
it  was  being  run  at  a  reckless  and  dangerous  rate  of  speed  at 
the  time  the  brakes  were  applied,  if  applied  at  all.  We  do  not 
think  the  story  of  either  the  motorman  or  the  conductor  as  to 
the  speed  the  car  was  running,  at  the  time  of  its  collision  with 
the  wa^on,  is  consistent  with  truth  or  reason. 

The  wagon  on  which  decedent  was  riding  when  struck  by  the 
ear  was  a  new  and  very  heavy  wagon.  It  was  very  heavily 
loaded  with  gravel,  weighing,  according  to  the  evidence,  six  or 
more  thousand  pounds.  The  horses  drawing  the  wagon  were 
very  large  and  heavy  horses.  They  had  crossed  over  the  track 
and  the  car  struck  the  heavily  loaded  wagon  near  the  center  or 
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back  of  the  front  wheels  with  such  force  as  to  shove  or  throw  it 
entirely  off  the  track,  practically  demolishing  the  wagon,  throw- 
ing the  horses  to  the  pavement,  hurling  the  driver  to  the  street, 
and  seriously  crushing  and  breaking  the  front  end  of  the  car. 

All  these  facts,  of  which  there  is  no  dispute,  would  seem  to 
establish  beyond  a  reasonable  doubt  that  the  defendant  company 
was  guilty  of  gross  carelessness  and  culpable  negligence  in  the 
running  of  its  car  at  the  time  and  place  and  under  the  circum- 
stances as  shown  by  the  evidence. 

There  seems  to  be  no  substantial  question  but  that  the  plaint- 
iff's evidence,  if  beli^ed,  showed  a  clear  case  of  actionable  neg- 
ligence, warranting  the  jury  in  returning  the  verdict  it  did, 
unless  we  are  to  assume  that  the  company  had  a  right  to  operate 
its  car  at  a  dangerous  rate  of  speed,  without  warning  of  ap- 
proach at  street  crossings,  and  thus  throw  all  the  burden  of  care 
on  the  traveler  seeking  to  cross  a  street  on  which  its  track  is  laid 
and  operated.     This  we  are  not  ready  to  concede. 

Each  party  had  an  equal  right  to  the  use  of  the  street  at 
the  crossing.  The  decedent  had  a  perfect  right  to  go  over  the 
crossing  ahead  of  the  car,  notwithstanding  the  fact  that  his  doing 
so  would  require  the  speed  of  the  car  approaching  to  be  re- 
tarded or  even  brought  to  a  stop,  if  necesary,  to  prevent  a  colli- 
sion. The  one  first  at  the  crossing  had  the  right  to  precede  the 
other  in  going  over  the  crossing. 

Plaintiff's  decedent  in  approaching  the  crossing  with  the  pur- 
pose of  driving  over  the  same  had  the  right  to  assume,  in  the 
absence  of  knowledge  to  the  contrary,  that  the  motorman  in 
charge  of  the  company's  car  was  regulating  the  speed  of  the  car 
within  the  limits  provided  by  the  ordinance,  and  that  he  was 
operating  his  car  in  an  ordinarily  careful  and  prudent  manner; 
that  is,  that  his  car  was  under  control  so  that  the  same  could 
be  stopped  within  a  reasonable  distance. 

In  the  light  of  such  presumption  decedent  would  have  the 
right  to  cross  the  track  such  a  distance  from  the  car  as  ar 
ordinarily  prudent  person  would  undertake  under  the  same  or 
similar  circumstances;  and  it  would  not  be  negligence  for  the 
driver  of  a  vehicle  to  cross  the  street  car  track  ahead  of  an  ap- 
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proaching  car  when  the  ear  was  so  far  away  that  by  the  exer- 
cise of  ordinary  care  it  might  be  stopped  before  reaching  the 
place  of  crossing.  He  would  have  the  right  to  assume  that  cars 
operated  on  a  public  street,  in  a  much  frequented  part  of  the 
city,  would  not  be  operated  or  run  at  a  street  crossing  at  a  dan- 
gerous rate  of  speed,  without  at  least  giving  timely  warning  of 
their  approach: 

Many  authorities  are  cited  by  able  counsel  both  for  plaintiflE 
and  defendant  on  the  relative  rights  of  street  cars  and  vehicles 
at  crossings,  and  we  acknowledge  indebtedness  to  counsel  for 
the  assistance  they  have  rendered  the  court;  but  we  think  the 
cases  of  Toledo  Street  Railway  Co.  v.  Westenhuher,  22  0.  C.  C, 
67,  affirmed  without  report  65  0.  S.,  567,  and  Steubenville  & 
Wheeling  Traction  Co,  v.  Brandon,  87  O.  S.,  187,  lay  down  the 
law  applicable  to  and  controlling  in  the  case  at  bar,  and  we  do 
not  deem  it  important  to  discuss  or  review  the  many  other 
cases  cited. 

Counsel  for  plaintiff  in  error  insist  that  the  trial  court  erred 
in  refusing  to  give  to  the  jury  the  special  charge  requested, 
and  in  the  language  of  the  request,  to-wit: 

*'In  crossing  a  street  car  track  at  the  intersection  of  a  street 
the  driver  of  a  loaded  wagon  is  not  required  to  look  the  whole 
length  of  the  visible  track  to  see  if  a  car  is  coming,  but  the 
plaintiff  would  be  required  to  look  along  the  track  far  enough 
to  warrant  an  ordinarily  prudent  man,  having  in  mind  his  own 
safety,  under  like  circumstances,  to  conclude  that  no  car  was 
in  such  proximity  as  to  endanger  his  safety  in  crossing.  And 
if  by  looking  Philip  Kiner  could  have  seen  the  approaching  car 
in  such  proximity  and  time  to  have  avoided  the  accident,  your 
verdict  should  be  for  the  defendant.'' 

We  think  the  court  in  its  general  charge  substantially  charged 
the  law  as  reciuested,  and  that  it  was  not  error  not  to  repeat  it  in 
a  special  charge,  and  that  the  refusal  to  give  the  request  was  not 
prejudicial  to  the  plaintiff  in  error. 

The  request  was  clearly  taken  from  the  8th  syllabus  of  the  case 
of  Marden  v.  Portsmouth,  K.  &  Y.  Street  Railway,  60  Atl.,  530, 
which  reads: 
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*  *  8.  In»  crossing  a  car  track  at  the  junction  of  a  street,  the 
traveler  is  not  required  to  look  the  whole  length  of  the  visible 
track  to  see  if  a  car  is  coming,  but  along  the  track  far  enough 
to  warrant  an  ordinarily  prudent  man,  having  in  mind  his  own 
safety,  under  like  circumstances,  to  conclude  that  no  car  was 
in  such  proximity  as  to  endanger  his  safety  in  crossing." 

This  charge,  as  well  as  the  charge  requested^  would  be  mis- 
leading in  that  it  implies  that  under  all  and  every  circumstance 
'*the  driver  of  a  loaded  wagon,"  in  crossing  a  street  ear  track, 
while  not  bound  to  look  the  whole  length  of  the  visible  track,  yet 
nevertheless  would  be  bound  before  crossing  to  look  along  the 
track,  and  this  without  regard  to  the  particular  circumstances 
of  the  case;  that  a  failure  to  look  along  the  track  before  cross- 
ing would  defeat  a  recovery. 

We  do  not  think  this  is  the  law  in  Ohio.  We  do  not  think 
it  is  incumbent  upon  one  about  to  cross  a  street  car  track,  whether 
upon  foot  or  with  a  team,  as  a  matter  of  law,  to  look  and  listen. 
It  is  sufficient  if  he  exercises  reasonable  car,  and  whether  he 
exercises  reasonable  care  is  a  question  of  fact  for  the  jury,  de- 
pending upon  the  circumstances  of  each  particular  case.  5th 
and  6th  Syl.,  Marden  v.  Portsmouth  Ry,  Co.,  supra. 

In  Cincinnati  Railway  Co,  v.  Snell,  54  0.  S.,  197,  the  court 
lays  down  the  following  rule : 

**A  person  about  to  cross  the  track  of  a  street  railway  at  a 
street  crossing  is  bound  to  exercise  care  proportionate  to  the 
danger  to  be  avoided  and  the  consequences  which  might  result 
from  want  of  it,  conforming  in  amount  and  degree  to  the  par- 
ticular circumstances  surrounding  him;  but  it  is  only  ordinary 
care  which  is  required,  that  which  might  reasonably  be  expected 
of  persons  of  ordinary  prudence.  Ordinary  care  does  not  re- 
quire him  to  anticipate  negligence  on  the  part  of  those  operating 
the  railway;  and  while  he  should  use  his  faculties  for  his  own 
protection,  it  is  not  negligence  per  se  for  him  to  omit  to  look  in 
both  directions  for  the  approach  of  a  car.  Whether  it  is  or  not 
negligence  depends  upon  the  particular  circumstances." 

Massachusetts  cases  are  cited  in  the  opinion  of  the  court  to 
the  following  effect: 

That  the  fact  that  plaintiff's  evidence  does  not  show  that  he 
looked  up  and  down  the  street  before  crossing  is  not  as  matter 


COURT  OF  APPEALS.  448 


1913.)  Richland  County. 


of  law  conclusive  evidence  that  he  was  not  in  the  exercise  of  due 
care,  and  that  the  mere  fact  of  not  looking  when  one  attempts 
to  cross  a  railroad  is  not  conclusive  evidence  of  want  of  care. 
Citing  Williams  v.  Grealey,  112  Mass.,  82 ;  Bowser  v.  Huntington, 
126  Mass.,  391 ;  Shapleigh  v.  Wyman,  104  Mass.,  118. 

Our  own  Supreme  Court,  in  the  case  of  Steiibenville  &  Wheel- 
ing Traction  Co.  v.  Brandon,  supra,  lays  down  the  following 
rule: 

**  Omission  by  one  about  to  drive  a  horse  and  wagon  across  a 
street  railway  track  constructed  and  operated  upon  a  public 
street  *  *  *  to  look  for  the  approach  of  a  car,  is  not  in 
all  cases  and  as  matter  of  law  negligence  which  will  defeat  a 
recovery  for  injuries  received  by  such  driver  in  a  collision  be- 
tween the  wagon  and  a  car  of  the  railway  company,  his  duty 
being  to  exercise  ordinary  vigilance  to  avoid  a  collision,  and 
whether  he  has  exercised  such  vigilance  or  not  depends  upon 
the  circumstances  of  each  particular  case." 

We  think  there  was  na  prejudicial  error  in  the  refusal  of  the 
court  to  give  the  charge  requested. 

Plaintiff  in  error  contended  at  the  trial  below  that  decedent's 
death  did  not  result  from  the  injuries  received  at  the  time  of  the 
accident,  and  to  rebut  the  plaintiff's  evidence  offered  in  support 
of  her  claim  that  decedent's  death  was  produced  by  the  injuries 
received,  or  resulted  therefrom,  called  two  physicians,  Drs.  Find- 
ley  and  Harding,  who  testified  that  they  saw  Kiner  (decedent) 
at  the  hospital  immediately  after  he  had  been  injured,  and  in 
company  with  Drs.  IMiller  and  Mecklem  examined  him  with  a 
view  to  ascertaining  the  nature  of  his  injuries.  They  were 
occupied  in  their  examination  about  thirty  minutes  and  never 
saw  the  deceased  afterwards,  at  least  Dr.  Harding  did  not.  Dr. 
Pindley  was  the  regular  physician  and  surgeon  of  the  railway 
company,  and  Dr.  Harding  was  paid  by  the  railway  company 
and  made  his  report  to  the  company's  surgeon,  Dr.  Findley. 
They  both  testified  as  medical  experts,  neither  of  them  being 
the  family  physician  of  Kiner,  or  having  any  personal  knowl- 
edge of  the  actual  cause  of  death;  but  in  answer  to  various 
hypothetical  questions  gave  it  as  their  opinion  that  death  was 
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not  the  result  of  the  injuries  received  on  the  24th  day  of  June, 
1909. 

Dr.  W.  S.  IMeeklem  was  the  family  physician  of  decedent. 
He  took  charge  of  Kiner  the  night  of  the  accident,  and  he  saw 
him  every  day  for  about  two  weeks  after  the  injury,  and  then  he 
saw  him  off  and  on  at  his  office  until  Kiner  was  unable  to  be 
out  of  his  bouse.  He  had  been  the  family  physician  for  two 
or  three  years  before  the  injury.  He  testifies  that  Kiner  was  in 
good  health  up  until  the  time  of  the  accident.  He  testifies  that 
from  the  time  of  the  injury  until  the  death  that  decedent  com- 
plained of  pains  in  his  breast  and  in  his  heart.  He  says  he  died 
of  heart  trouble — called  by  the  expert  physicians  endocarditis, 
that  is,  inflammation  of  the  lining  of  the  membranes  of  the  heart 
and  valves. 

This  family  physician,  who  treated  Kiner  from  time  of  his 
injuries  until  he  died,  saw  him  the  day  preceding  his  death  in 
the  morning  and  testifies  that  his  death  was  caused  by  the  in- 
juries received  at  the  time  of  the  accident. 

During  all  of  the  time  intervening  between  the  accident  and 
the  death  of  Kiner,  he  had  great  trouble  in  breathing,  and  to- 
ward the  last  of  his  sickness  he  was  unable  to  lie  down  but  sat 
propped  up  in  a  chair. 

As  against  the  testimony  of  Mecklem,  Drs.  Harding  and  Pind- 
ley  give  it  as  their  expert  opinion  that  death  did  not  result  from 
the  injuries  received  at  the  time  of  the  accident. 

The  jury  are  the  sole  judges  of  the  weight  to  be  given  the 
testimony.  These  physicians  appeared  and  testified  before  the 
jury.  They  had  the  opportunity  to  observe  the  medical  wit- 
nesses in  giving  their  testimony,  and  their  bias  in  the  case,  if 
any  was  manifested.  Dr.  Findley,  as  above  stated,  was  the  regu- 
lar retained  physician  and  surgeon  of  plaintiff  in  error.  Dr. 
Harding  was  a  professional  witness,  and  was  usually  called  in 
such  cases  as  a  medical  expert,  according  to  his  own  testimony. 
The  jury  had  the  right  to  believe  the  testimony  of  the  family 
physician  as  against  both  the  other  witnesses ;  and  after  carefully 
reading  the  testimony  of  these  several  witnesses  it  is  manifest 
to  the  court,  as  it  must  have  been  to  the  jnry,  that  the  testimony 
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of  Dr.  Mecklem,  the  family  physician,  sustained  and  reinforced 
by  the  testimony  of  the  witness,  had  the  greater  weight. 

The  value  of  expert  testimony,  especially  the  testimony  of 
medical  experts,  in  many  jurisdictions  is  not  regarded  as  the 
highest  class  of  testimony.  Dr.  Allen  McLain  Hamilton,  in  his 
** System  of  Legal  Medicine,''  has  criticized  the  testimony  of 
medical  experts,  and  especially  the  usual  hypothetical  question, 
and  if  he  were  to  express  himself  since  the  celebrated  Harry 
Thaw  trial  he  would  use  more  vigorous  language  than  he  used 
at  the  time  of  writing  his  *' System  of  Legal  Medicine."  He 
says: 

''Much  criticism  has  been  indulged  in  by  the  courts  as  to  the 
value  of  expert  evidence.  Lord  Campbell's  remark  in  the  case 
of  the  Tracy  Peerage,  10  C.  L.  &  Fin.,  191,  has  been  often  quoted 
to  the  effect  that  the  skilled  witnesses  come  with  such  bias  on 
their  minds  to  support  the  cause  in  which  they  are  embarked  that 
hardly  any  weight  should  be  given  to  their  evidence. ' ' 

And  again : 

''Attention  has  been  elsewhere  directed  to  the  appearance  of 
expert  witnesses  in  courts  of  law,  and  the  difficulties  and  abuses 
which  attend  the  introduction  of  this  kind  of  testimony  have 
been  pointed  out.  Much  of  the  disrepute  into  which  hired  testi- 
mony has  fallen  is  undoubtedly  due  to  a  kind  of  partnership 
which  many  men  find  it  difficult  to  avoid,  for  the  engagement 
of  their  services  implies  a  bid  for  actual  help  in  advancing  a 
side  by  the  building  up  of  theories  or  reasons  for  the  support 
of  a  more  or  less  tenable  position.  If  the  expert  be  careless  of 
his  reputation,  weak  or  corrupt,  he  will  lend  himself  to  the  side" 
of  the  case  upon  which  he  has  been  retained,  and  in  reality  he 
becomes  a  pleader,  prostituting  his  knowledge,  stretching  a 
point,  or  burying  his  conscience. 

**If  he  is  not  absolutely  free  his  sympathies  will  be  appealed 
to.  It  therefore  becomes  him  to  avoid  espousing  the  cause  of 
any  side.  *  •  *  In  other  w^ords,  the  medical  witness  who 
is  called  to  give  his  opinion  regarding  the  facts  submitted  to 
him  should  emulate  the  judge  upon  the  bench  in  his  impartial- 
ity. 


»> 


It  is  undoubtedly  true,  as  stated  by  this  eminent  alienist,  that 
so-called  medical  expert  testimony  is  growing  into  disrepute  be- 
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fore  the  courts  of  this  country,  and  it  is  not  strange  that  juries 
are  often  disposed  to  give  little  credit  to  it. 

After  reading  the  entire  record,  the  court  has  reached  the 
conclusion  that  the  jury  reached,  to-wit,  that  Philip  Kiner 's 
death  was  caused  by  the  injuries  received  at  the  time  of  the  ac- 
cident. It  is  not  necessary  that  the  injuries  received  should  be 
the  sole  and  only  cause  of  death,  but  if  they  were  the  primary 
cause,  or  if  they  contributed  to  produce  the  condition  which 
caused  the  death,  it  would  be  sufiScient. 

The  expert  physicians  themselves  admit  that  the- heart  trouble 
of  which  Kiner  died  might  have  been  the  secondary  cause.  Not 
only  SO:  Dr.  Harding  testifies  that  *'if  the  rib  was  fractured 
directly  over  the  heart,  and  that  rib  in  any  way  pressed  the 
covering  of  the  heart,  there  might  be  a  possibility  of  an  injury 
there  to  the  heart,  and  that  such  an  injury  might  produce 
endocarditis,''  the  disease  of  the  heart  of  which  Kiner  died. 

Considering  the  whole  record  as  it  comes  to  this  court,  having 
carefully  read  it  with  a  view  to  determining  whether  error  inter- 
vened as  claimed,  the  court  is  not  impressed  with  the  contention 
of  the  plaintiff  in  error  that  the  verdict  of  the  jury  was  against 
the  weight  of  the  evidence,  or  that  the  judgment  was  contrary  to 
law. 

We  have  reached  the  conclusion  that  the  verdict  of  the  jury 
was  supported  and  warranted  by  the  evidence,  and  that  the  court 
committed  no  error  in  rendering  judgment  thereon,  or  in  over- 
ruling the  motion  for  a  new  trial.  The  court  finds  no  prejudi- 
cial error  in  the  record,  and  the  judgment  is  affirmed,  with  costs, 
but  without  penalty,  and  the  cause  will  be  remanded  for  execu- 
tion.    Exceptions  noted. 
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VAUDITY  OF  PROXIES  FOR  VOTING  STOCK. 

Court  of  Appeals  of  Hamilton  County. 

State  op  Ohio,  on  the  Relation  op  William  L.  Voight,  v. 

Susanna  M.  Voight,  Prank  E.  Edwards,  Plorbncb  G. 

Gk)EB£L,  Jacob  Hofpman  and  Charles  Mo(Jovbrn. 

Decided,  July  21,  1913. 

Corporations — Proxy  for  Voting  Stock — Can  Not  he  Given  by  an  In- 
fant— Hoto  Such  Authority  Must  he  Exercised  hy  an  Executor, 

1.  An  infant  has  not  authority  or  right  to  give  a  ptoxy  for  the  voting 

of  his  or  her  stock  in  a  corporation. 

2.  To  render  valid  a  proxy  given  by  an  executor  it  must  be  accom- 

panied by  a  specific  direction  as  to  the  manner  in  which  the  vote 
is  to  be  cast,  with  no  discretion  whatever  in  the  holder  of  the 
proxy,  but  authority  only  to  perform  the  purely  ministerial  func- 
tion of  voting  the  stock  as  directed. 

Wm.  Thamdyke,  for  relator. 
Herman  P.  Ooehel,  contra. 

Jones,  E.  H.,  J. ;  Swing,  J.,  and  Jones,  0.  B.,  J.,  concur. 

This  is  an  action  brought  under  Section  12303,  General  Code, 
against  the  defendants,  who  claimed  to  have  been  elected  as  di- 
rectors of  the  United  States  Wall  Paper  Company,  a  corporation 
organized  under  the  laws  of  the  state  of  Ohio,  at  an  election  held 
in  January,  1913. 

The  petition  alleges  that  said  election  was  illegal  and  void 
for  certain  reasons  therein  stated,  and  asks  that  this  court  will 
so  declare,  and  that  a  judgment  of  ouster  from  the  office  of 
director  of  said  corporation  be  entered  against  each  and  all  of 
the  defendants  above,  named,  and  that  an  order  be  made  in- 
ducting William  L.  Voight  into  office  as  one  of  the  directors  of 
said  company.  « 

Without  entering  fully  into  a  statement  of  the  facts  and  cir- 
cumstances upon  which  relator  relies,  and  proceeding  to  deter- 
mine the  points  in  controversy,  we  find,  first:  Upon  the  evidence 
adduced,  that,  for  the  purpose  of  voting  at  least,  the  one  hun- 
dred shares  of  stock  which  had  been  hypothecated  to  Lewis  Voight, 
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Senior,  and  then  endorsed  by  him  over  to  the  United  States  Wall 
Paper  Company  to  secure  the  payment  to  it  of  three  notes  given 
by  the  Lewis  Voight  Wall  Paper  Company,  are  the  property  of 
said  Lewis  Voight,  Junior,  and  that  the  presiding  officer  at  the 
meeting  of  the  stockholders  in  January,  at  which  said  alleged 
election  took  place,  was  not  warranted  in  refusing  to  permit  said 
Lewis  Voight,  Junior,  to  vote  said  one  hundred  shares  of  stock. 
We  base  this  conclusion  upon  the  memorandum  which  Lewis 
Voight,  Senior,  on  January  12,  1912,  caused  to  be  made  on  the 
books  of  the  company,  and  also  upon  the  fact  that  in  his  will 
probated  in  October,  1912,  he  forgave  all  the  indebtedness  due 
him  from  Lewis  Voight,  Junior. 

Having  held  that  Lewis  Voight,  Junior,  had  a  right  to  vote 
these  one  hundred  shares  of  stock,  the  other  questions  in  the  case 
became  immaterial  so  far  as  the  legality  of  the  election  of  di- 
rectors is  concerned.  But,  .there  being  the  necessity  for  an- 
other election,  for  the  guidance  of  the  parties  in  the  future  we 
deem  it  our  duty  to  say  that  an  infant  has  no  right  to  give  a 
proxy  to  another  to  vote  his  or  her  stock  in  a  corporation,  and 
that  in  rejecting  such  votes  no  mistake  was  made  at  the  Jan- 
uary, 1913,  election. 

We  are  also  of  opinion  that  the  executrix  was  without  power 
to  give  a  proxy  such  as  was  given  to  Mr.  Edwards  to  be  exer- 
cised by  him  at  said  election.  A  proxy  given  by  an  executor 
containing  express  directions  for  whom  the  votes  shall  be  cast, 
might  be,  and  indeed  we  think  would  be,  valid  and  binding,  but 
the  proxy  attempted  to  be  given  here  was  a  complete  delegation 
of  the  authority  of  an  executrix  and  contrary  to  the  spirit  and 
letter  of  the  law.  The  discretion  lodged  in  an  executor  must  be 
exercised  by  him  alone  and  can  not  be  delegated.  See  Bocock  v. 
Pavey,  8  0.  S.,  270;  Allen  v.  Olobe  Insurance  Co.,  19  W.  L.  B., 
198.  After  such  discretion  is  exercised,  the  purely  ministerial 
act  of  recording  that  discretion  or  announcing  it  by  way  of  a 
vote  may,  we  think,  be  exercised  by  another. 

The  prayer  of  the  petition  ousting  the  five  defendants  named 
from  the  office  of  directors  of  said  United  States  Wall  Paper 
Company  will  be  granted,  and  no  order  of  induction  will  be 
made. 
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RIGHTS  OP  LANDLORD  WHER£  TENANT  HOLDS  OVER. 

Circuit  Court  of  Cuyahoga  County. 

William  S.  Kerruish  v.  The  Cleveland  &  Sandusky  Brew- 
ing Company. 

Decided,  May  15,  1911. 

Landlord  and  Tenant — Holding  Over — Intention  of  Tenant  Immaterial. 

Where  a  tenant  holds  over  the  term  of  a  lease,  either  by  remaining  in 
possession  of  the  premises  personally,  or  through  his  tenants  or 
subtenants,  his  intentions  and  desires  as  to  the  lease  are  wholly 
immaterial.  By  his  mere  act  in  remaining  in  possession  of  the 
premises  after  the  term,  the  tenant  gives  the  landlord  the  choice 
of  election,  to  treat  him  as  a  tenant  for  a  new  term,  or  as  a  tres- 
passer, and  the  landlord  has  this  election  wholly  independent  of 
any  desires,  wishes  or  intentions  on  the  part  of  the  tenant. 

Kerruish  &  Kerruish,  for  plaintiff  in  error. 
Bigley,  Maurer  &  Dautel,  contra. 

Henry,  J. ;  Winch,  J.,  and  Marvin,  J.,  concur. 

The  parties  to  this  proceeding  in  error  stand  here  as  they 
stood  below.  There  the  defendant  had  a  verdict  and  judgment 
on  both  causes  of  action  set  up  in  plaintiff's  second  amended 
petition,  viz :  first,  for  damages  for  the  failure  of  the  defendant, 
as  lessee  of  plaintiff's  three-story  brick  saloon  and  dwelling,  lo- 
cated at  and  known  as  Number  15  Central  viaduct,  in  the  city 
of  Cleveland,  for  the  term  of  three  years,  ending  February  28, 
1906,  to  deliver  up  and  surrender  to  the  plaintiff  and  his  heirs 
possession  of  said  premises  at  the  expiration  of  the  term  afore- 
said, in  as  good  condition  and  repair  as  the  same  were  in  at  the 
commencement  of  said  term,  natural  wear  and  decay,  and  the  de- 
struction and  damage  by  the  elements  or  electricity,  or  by  any 
act  of  God,  or  by  means  of  invasion,  insurrection,  riot,  civil 
commotion,  or  by  any  military  or  usurped  power  only  excepted," 
according  to  said  lessee's  covenant  in  that  behalf.  Secondly, 
for  $720  annual  rental,  due  from  the  defendant  for  the  year 
next  succeeding  the  original  term,  because  of  its  holding  over  as 
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such  lessee  beyond  the  expiration  of  said  original  term,  by  and 
through  its  sub-tenant's  occupancy  of  a  part  of  said  premises 
until  March  17,  1906. 

On  page  102  of  the  bill  of  exceptions,  August  J.  Lowe,  a  wit- 
ness for  the  defendant,  and  the  manager  of  its  claim  branch  or 
department,  was  asked,  on  re-direct  examination,  concerning  an 
interview  between  himself  and  one  Schultz,  who  occupied  a  part 
of  the  premiess  at  and  after  the  expiration  of  the  original  lease: 

* '  Q.  Did  he  at  that  time  say  anything  about  the  arrangements 
with  Kerruish  about  staying  there  in  the  property  ?  A.  Schultz 
and  his  wife.  He  said  he  had  been  to  Mr.  Kerruish  and  saw 
about  occupying  the  premises,  and  he  said  he  had  made  arrange- 
ments with  Mr.  Kerruish  to  stay  there  and  look  after  the  prem- 
ises for  him. 

**  Objection  by  counsel  for  plaintiff. 

**  Objection  overruled  to  which  ruling  of  the  court  counsel  for 
plaintiff  then  and  there  excepted." 


If  this  objection  was  seasonable,  and  sufficient  to  save  the 
point,  there  was  error  in  this  ruling.  As  will  hereinafter  more 
fully  appear,  there  was  nothing  to  take  this  conversation  out  of 
the  usual  rule  which  forbids  evidence  of  the  language  or  con- 
duct of  one  who  is  not  a  party  to  the  action  being  received  to 
bind  one  who  is  a  party,  and  who  was  absent  at  the  time  of  the 
conversation  or  action  .so  testified  to. 

The  court  refused  to  charge  plaintiff's  fifth  and  seventh  re- 
quests to  charge  before  argument,  as  follows: 

'^5.  Where  a  tenant  is  holding  over  the  term  of  a  lease,  very 
slight  acts  on  the  part  of  the  landlord  such  as  a  short  lapse  of 
time,  acceptance  of  rent  by  him,  or  a  demand  for  rent  or  the  like, 
are  sufficient  to  constitute  his  election,  and  makes  the  occupant 
his  tenant  for  a  new  term.  But  the  tenant  has  no  such  election. 
His  mere  continuance  in  possession  fixes  him  as  a  tenant  for  an- 
other year,  if  the  landlord  thinks  proper  to  insist  upon  it,  and 
the  rights  of  the  landlord  will  not  be  affected  by  the  fact  that  the 
tenant  refused  to  renew  the  lease,  and  gave  notice  that  he  in- 
tended to  leave  the  premises. 

**7.  Where  a  tenant  holds  over  the  term  of  a  lease,  either  by 
remaining  in  possession  of  the  premises  personally  or  through  his 
tenants  or  sub-tenants,  his  intentions  and  desires  as  to  the  lease 
are  wholly  immaterial.    Actions  speak  louder  than  words,  and 
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the  tenant,  by  his  very  act  in  remaining  in  possession  of  the 
premises  after  the  term,  gives  the  landlord  the  choice  of  electing 
to  treat  him  as  a  tenant  for  a  new  term,  or  as  a  trespasser,  and 
the  landlord  has  this  election  wholly  independent  of  any  desires, 
wishes,  or  intentions  on  the  part  of  the  tenant. ' ' 

If  by  the  penciled  letter  '  *  G "  in  the  margin  opposite  the  de- 
fendant's  seventh  request  to  charge  before  argument,  we  may 
assume  that  such  request  was  granted,  the  court  instructed  the 
jury  as  follows: 

**7.  If  the  jury  find  from  the  evidence  that  plaintiff  knew 
at  all  times  after  March  1st,  1906,  that  the  defendant  intended 
and  desired  to  surrender  the  premises  on  the  termination  of  the 
written  lease,  and  further  knew  that  the  occupancy  by  the  under- 
tenant Schultz  of  a  part  of  the  lower  floor  until  March  17th,  1906, 
was  without  the  assent  of  the  defendant,  then  such  occupancy  by 
Schultz  did  not  amount  to  a  holding  over  by  defendant  upon 
which  plaintiff  could  elect  to  hold  defendant  as  a  tenant  for  an- 
other year." 

At  pages  196  and  197  the  court,  in  its  general  charge,  in- 
structed the  jury : 

**But  such  holding  over  by  the  sub-tenant  must  be  with  the 
assent  of  the  tenant;  if  the  holding  over  is  with  the  assent  of 
the  tenant,  then  that  holding  over  is  holding  over  of  the  tenant 
or  lessee.  If  such  holding  over  of  the  sub-tenant  is  not  with  the 
assent  of  the  lessee  or  tenant,  then  the  tenant  would  not  be  bound 
to  pay  the  rent  for  such  time  as  the  sub-tenant  occupies  the 
property.'* 

The  learned  judge  clearly  misconceived  the  law.  Possibly 
plaintiff's  fifth  request,  taken  substantially  from  the  opinion  in 
Railroad  Co.  v.  West,  57  0.  S.,  161,  166,  contained  elements  not 
strictly  germane  to  the  facts  of  this  case;  but  his  seventh  re- 
quest should,  and  the  defendant's  seventh  request  should  not, 
have  been  given.  Neither  should  the  court  have  instructed  the 
jury  as  in  the  above  quoted  excerpts  he  did  charge.  Haynes  v. 
Aldrich,  133  N.  T.,  287;  Bacon  v.  Brown,  9  Conn.,  334;  SulUvan 
V.  George  Ringler  &  Co,,  69  N.  Y.  S.,  38 ;  59  App.  Div.,  184 ;  171 
N.  Y.,  693 ;  Campa/n  v.  MicJielh  103  Mich.,  617 ;  Dimoch  v.  Va/n 
Bergen,  94  Mass.,  551 ;  2  Tiffany's  Landlord  and  Tenant,  207,  p. 
1459;  1  Taylor  on  Landlord  and  Tenant,  524,  p.  133, 
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To  the  contrary,  Wood  on  Landlord  aiid  Tenant,  page  27,  cites 
only  an  English  authority.  There  the  rale  is  not  the  same  as 
in  the  United  States.  Here  the  non-assent  of  the  lessee  to  the 
sub-tenant 's  holding  over  is  immaterial,  and  evidence  of  the  lat- 
ter's  assurance  to  the  lessee  that  he  is  occupying  by  arrangement 
with  the  landlord,  is  admissible  neither  for  the  purpose  of  show- 
ing the  holding  over  was  not  licensed  by  the  lessee,  nor  that 
there  was  any  actual  existence  of  such  arrangement. 

For  the  errors  thus  indicated,  the  judgment  is  reversed.  We 
can  not  accede  to  the  suggestion  that  the  reversal  shall  relate 
only  to  the  second  cause  of  action;  because  the  jury's  finding 
that  the  lessee's  occupancy  terminated  February  28th,  1906, 
with  the  expiration  of  the  lease,  was  predicated  upon  an  erro- 
neous charge,  and  it  may  be  that  the  premises  were  left  by  the 
lessee  in  the  state  of  disrepair,  originating  at  a  later  date,  but 
still  within  the  period  of  the  defendant's  hold-over  tenancy,  if 
any. 

Judgment  reversed  and  cause  remanded. 


APPEAL  DOES  NOT  PREVENT  JUSTICE  PAYING  OUT  MONEY 

RECEIVED  FROM  GARNISHEE. 

Circuit  Court  of  Cuyahoga  County. 

Enoch  ^s  Lumber  &  Manufacturing  Company  v.  Glenn  E. 

Griswold  et  al. 

Decided,  May  15,  1911. 

Attachment — Appeal— Money  Paid  into  Court  Turned  Over  to  Plaintiff 
— Bond  of  Justice  Not  Liable. 

There  being  no  express  provision  of  statute  requiring  that  money  paid 
by  a  garnishee  into  court  shall  be  held  by  a  justice  of  the  peace 
pending  the  expiration  of  the  time  allowed  by  law  for  taking  an 
appeal  from  his  judgment,  neither  he  nor  his  sureties  can  be  held 
liable  for  his  making  payment  of  the  same  to  the  plaintiff  in 
attachment,  though  an  appeal  be  afterwards  taken  and  the  action, 
after  such  appeal,  be  voluntarily  dismissed. 


Frank  Eigley,  for  plaintiff  in  error. 
W,  C,  Dille,  contra. 
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Henby,  J. ;  Winch,  J.,  and  Marvin,  J.,  concur. 

The  parties  to  this  proceeding  in  error  stand  as  they  stood  be- 
low. There  the  defendants  prevailed  in  an  action  on  the  oflS- 
cial  bond  of  a  justice  of  the  peace  to  recover  money  of  the  plaint- 
iff, which  was  garnisheed  in  the  hands  of  its  debtor,  voluntarily 
paid  by  the  latter  to  said  justice,  and  by  him  paid  to  the  plaint- 
iff in  attachment  after  judgment,  but  before  the  ten  days,  al- 
lowed by  law  for  appealing  from  such  judgment,  had  expired. 

The  legality  of  such  payment  within  that  period  is  the  sole 
question  before  us.  Other  questions  concerning  the  suflSciency 
of  the  service  of  the  writ  of  attachment,  as  disclosed  by  the 
constable's  return,  the  time  when  service  by  publication  on  the 
Enoch's  Lumber  &  Manufacturing  Company  was  or  could  law- 
fully be  begun,  and  the  jurisdiction  of  the  justice  in  view  of 
these  matters,  are  sought  to  be  raised  on  the  finding  of  facts  made 
by  the  court  below.  But  the  admission  of  the  pleadings  are  con- 
clusive upon  all  these  points,  leaving  nothing  for  us  to  decide 
save  the  question  first  above  stated. 

On  this  we  hold  that,  in  the  absence  of  any  express  provision 
of  statute  requiring  that  money  paid  by  a  garnishee  into  court 
shall  be  held  by  the  justice  pending  the  expiration  of  the  time 
allowed  by  law  for  taking  an  appeal  from  his  judgment,  neither 
he  nor  his  sureties  can  be  held  liable  for  his  making  such  pay- 
ment to  the  plaintiff  in  attachment,  though  an  appeal  be  after- 
wards taken,  and  the  action,  after  such  appeal,  be  voluntarily 
dismissed.  When  the  payment  was  made,  the  judgment  was  in 
full  force  and  effect.  Nothing  that  happened  afterwards  can 
invalidate  the  payment  so  made. 

Judgment  affirmed. 
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ACTION  FOR.  AN  ACCOUNTINC. 

Court  of  Appeals  for  Hamilton  County. 

Morris  L.  Buchwalter,  Administrator  of  the  Estate  op 
Thomas  C.  Campbell,  Deceased^  v.  Byron  M.  Clen- 
Dening AND  The  Snow-Church  Company. 

Decided,  July  14,  1913. 

Actions — Estoppel  Not  Avoided  by  Changing  the  Form  of — Contention 
Between  Law  Partners  as  to  the  Oumership  of  Fees. 

A  plaintifT  against  whom  judgment  has  been  rendered  is  estopped  from 
prosecuting  a  second  action  against  the  same  defendant  for  the 
same  subject-matter  by  merely  changing  the  form  of  the  suit. 

Robertson  &  Buchwalter,  for  plaintiff. 
EUis  O.  Kinkeadj  contra. 

Swing,  J. ;  Jones,  E.  H.,  J.,  and  Jones,  0.  B.,  J.,  concur. 

This  case  is  here  on  appeal  and  is  an  action  for  an  accounting 
growing  out  of  a  partnership.  We  are  of  the  opinion  that  on 
the  law  and  the  facts  plaintiff  has  not  made  out  a  case  and  that 
his  petition  should  be  dismissed. 

The  evidence  seems  clear  and  conclusive  to  the  effect  that  Mr. 
Woodward,  acting  for  the  Inter-terminal  Company,  employed 
Mr.  ClenDening  to  transact  the  necessary  legal  business  connected 
with  the  project  in  hand ;  that  Mr.  ClenDening  entered  upon  the 
work  in  the  early  part  of  the  year  1902 ;  and  that  he  continued 
in  this  work  under  a  verbal  contract  until  June  16th  of  that  year, 
when  Mr.  Campbell  came  to  Cincinnati,  when  he  advised  that 
the  contract  should  be  reduced  to  writing  and  this  was  done. 
The  contract,  by  mutual  consent,  and  for  good  reasons  as  it 
seemed  to  both  ClenDening  an'd  Campbell,  was  taken  in  the  name 
of  Mr.  Campbell,  but  it  was  not  intended  to  make  the  contract 
made  by  Mr.  ClenDening  the  individual  contract  of  Mr.  Camp- 
bell. Very  little  of  the  total  work  done  under  this  contract 
was  done  till  after  the  death  of  Mr.  Campbell. 

The   contract   of   partnership   between   Campbell   and  Clen- 
Dening contained  this  provision: 
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**In  the  event  of  a  termination  of  this  agreement,  all  matters 
brought  into  this  concern  by  Mr.  ClenDening  shall  remain  in 
his  care  as  his  own  business,  all  other  matters  to  remain  the 
business  of  Snow-Church  Co.  or  Mr.  Campbell.  Neither  party 
to  have  a  claim  against  the  other  for  work  done  on  pending 
business  at  the  time  of  termination  hereof.'* 

The  evidence  seems  clear  that  the  business  connected  with  the 
Inter-terminal  Company  was  brought  into  the  ** concern*'  by 
Mr.  ClenDening  and  all  work  done  under  it  was  done  by  Mr. 
ClenDening  except  the  drafting  of  the  contract;  and  by  the 
express  terms  of  the  contract,  as  well  as  the  justice  of  the  case, 
Mr.  ClenDening  should  be  entitled  to  the  fees  earned  under  the 
contract. 

There  seems  to  us  still  another  reason  why  the  plaintiff  should 
not  recover  in  this  action.  Some  years  ago  the  plaintiff,  seeking 
to  recover  under  this  contract  brought  a  suit  to  which  Mr.  Clen- 
Dening was  a  party,  claiming  that  under  the  contract  he  was 
entitled  to  the  whole  amount  which  was  due  from  the  Inter-ter- 
minal Company.  This  suit  was  decided  against  the  plaintiff 
in  the  court  of  common  pleas,  and  aflBrmed  by  the  circuit 
court,  and  on  error  to  the  Supreme  Court  the  judgment  of  the 
circuit  court  was  affirmed.  In  that  case  the  only  controversy 
litigated  was  whether  Campbell  or  ClenDening  was  entitled  to 
the  fee.  The  litigation  was  carried  on  wholly  by  the  parties 
to  this  action.  The  parties  in  this  action  who  are  interested  are 
the  same  and  the  subject  of  the  controversy  is  the  same;  the 
only  difference  is  in  the  form  of  the  action.  Plaintiff  having 
elected  to  bring  this  action  in  the  manner  he  did,  and  it  having 
been  decided  against  him,  should  be  estopped  from  prosecuting 
another  action  for  the  same  subject-matter  in  another  form. 

As  to  the  books  and  office  furniture,  that  does  not  appeal  to  us 
as  being  of  much  moment  or  serious  controversy  and  should  be 
adjusted  by  the  parties  on  a  fair  basis. 
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AS  TO  RECOVERY  BY  DIVORCED  WIFE  OF  E3CPENSBS  POR. 

CHILD'S  SUPPORT. 

Circuit  Court  of  Cuyahoga  County. 
Elizabeth  C.  Hackenberg  v.  Harvey  E.  Hackenberg.* 

Decided,  May  23,  1911. 

Divorced  Wife  Can  Not  Charge  Husband  for  Child's  Expenses,  When, 

When  the  mother  of  a  minor  child  is  awarded  its  custody,  in  a  divorce 
proceeding  between  her  and  the  child's  father,  she  is  not  thereby 
clothed  with  authority  in  the  first  Instance,  and  until  the  father 
neglects  or  refuses  to  make  suitable  provision  for  the  child's  main- 
tenance, to  incur  expense  in  that  behalf,  except  only  in  those  mat- 
ters, to-wit,  board  and  lodging,  which  are  naturally  Incident  to 
the  custody  of  the  child  while  residing  with  its  mother. 

Cushing,  Siddall  (&  Palmer  and  A.  E.  Powell,  for  plaintiff  in 
error. 
Squire,  Sanders ^<S:  Dempsey,  contra. 

Henry,  J. ;  Winch,  J.,  and  Marvin,  J.,  concur. 

In  the  common  pleas  court  the  relation  of  the  parties  was  the 
same  as  here,  the  plaintiff  claiming  in  her  petition  relief  upon 
three  causes  of  action,  all  of  which  grew  out  of  a  divorce  pro- 
ceeding in  Lorain  county  in  1903,  wherein  the  plaintiff  was 
divorced  from  the  defendant  and  given  the  custody  of  their 
minor  child.  By  alimony  agreement,  made  out*  of  court,  there 
was  transferred  to  the  plaintiff  the  homestead  in  this  city, 
worth  from  $7,500  to  $8,000;  the  household  goods  therein  con- 
tained, and  stocks  of  various  companies  in  par  value  as  follows: 
National  Carbon  Company,  $10,000;  Dow  Chemical  Company, 
$10,000;  Iroquois  Portland  Cement  Company,  $5,000. 

Since  the  settlement,  the  last  named  company  has  become  in- 
solvent, and  the  Dow  Chemical  Company's  stock  has  depreciated 
in  the  market. 

*  Affirmed,  without  opinion,  88  Ohio  State. 
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Plaintiff's  cause  of  action  were,  first,  for  the  support  and  main- 
tenance of  the  parties'  son  until  his  majority;  second,  for  breach 
of  guaranty  that  said  stocks  would  pay  dividends  at  a  rate  not 
less  than  6  per  cent. ;  third,  for  deceit  in  representing  the  Iro- 
quois Portland  Cement  Company's  stock  to  be  worth  par,  when 
in  fact  it  was  at  the  time  of  transfer  worthless.  The  trial  court 
directed  a  verdict  against  the  plaintiff  as  to  the  first  and  third 
causes  of  action  but  submitted  the  second  cause  of  action  to  the 
jury,  which  found  against  the  plaintiff. 

By  the  first  cause  of  action,  the  plaintiff  sought  to  recover  the 
reasonable  value  of  the  jsupport  and  cost  of  maintenance  as 
afforded  by  her  to  her  son,  so  far  as  such  provision  was  necessary 
and  proper  for  the  youth's  uprearing  in  his  walk  of  life.  The 
defendant  introduced  more  than  a  score  of  letters  written  during 
the  latter 's  minority,  in  which  he  declares  his  willingness  to 
provide  for  the  lad,  and  demands  that  he  be  consulted  with  and 
applied  to  respecting  the  boy's  needs.  Although  these  con- 
tained some  irrelevant  matter  they  were  properly  admitted  in 
evidence  upon  the  theory  that  if  the  father  was  willing  and  able 
to  supply  his  son's  needs,  the  plaintiff  had  no  right  to  anticipate 
his  action,  notwithstanding  that  the  custody  of  the  lad  had  been 
awarded  to  her  by  the  decree  of  divorce,  without  express  pro- 
vision for  his  support.  The  rule  of  Pretzinger  v.  Pretzinger, 
45  0.  S.,  452,  stands,  of  course,  unchallenged  to  the  effect  that: 

**The  obligation  of  the  father  to  provide  reasonably  for  the 
support  of  his  minor  child,  until  the  latter  is  in  a  condition  to 
provide  for  his  own  support,  is  not  impaired  by  a  decree  which 
divorces  the  wife  ^  a  vinculo*  on  account  of  the  husband's  mis- 
conduct, gives  to  her  the  custody,  care  and  nurture  of  the  child, 
and  allows  her  a  sum  of  money  as  alimony,  but  with  no  provision 
for  the  child's  support.  The  mother  may  recover  a  reasonable 
compensation  from  the  father  for  necessaries  furnished  by  her 
to  the  child  after  such  decree,  and  may  maintain  an  original 
action  for  such  compensation  against  the  father,  in  a  court  other 
than  that  in  which  the  divorce  was  granted. " 


The  father  accordingly  made  a  regular  allowance,  such  as  he 
deemed  sufficient  to  meet  the  cost  of  his  son's  board  and  lodging, 
this  part  of  his  maintenance  being  necessarily  furnished  by  the 
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mother  as  an  inseparable  incident  to  her  right  of  custody  of  the 
boy,  so  long  as  he  remained  at  her  home.  For  his  clothing, 
tuition,  pocket  money,  etc.,  except  in  so  far  as  these  might  be 
supplied  out  of  said  allowance,  the  father  insisted  that  he  should 
be  consulted  about,  and  should  authorize  in  advance,  instead  of 
having  his  credit  pledged  therefor  at  the  mother's  sole  discretion. 

The  letters  to  his  son,  above  referred  to,  were  admittedly  re- 
ceived by  the  latter  and  read  by  both  him  and  his  mother,  who, 
however,  refused  to  accede  to  the  father's  views.  The  expenses 
sought  to  be  recovered  under  the  first  cause  of  action  below 
were,  therefore,  incurred  and  paid  by  the  mother,  and  not  by  the 
father. 

We  fail  to  find  any  authority  precisely  in  point  upon  the  ques- 
tion, but  upon  mature  deliberation  we  hold,  that  the  theory 
entertained  by  the  court  below  is  correct,  and  that  the  mother, 
notwithstanding  that  she  was  decreed  the  personal  custody  of 
the  child,  was  not  thereby  clothed  with  any  authority  in  the 
first  instance,  and  until  the  father  neglected  or  refused  to  make 
suitable  provisions  for  his  son's  maintenance,  to  incur  expense 
in  that  behalf,  except  only  with  regard  to  those  matters,  to-wit, 
board  and  lodging,  which  were  naturally  incident  to  the  custody 
of  the  youth  while  residing  with  his  mother.  In  other  words, 
she  was  in  no  better  position,  by  virtue  of  her  right  of  custody, 
to  pledge  the  father's  credit  for  his  son's  maintenance,  except 
in  the  particulars  mentioned,  than  a  stranger  would  be  in.  Any 
one  may  provide  necessaries  for  a  child  and  charge  the  same  to 
the  father,  but  not  before  the  latter  has  refused  or  neglected  so 
to  do.  Nor  has  the  mother  any  wider  authority,  where  the 
family  relations  have  been  disrupted  by  a  decree  of  divorce  ob- 
tained by  her  for  the  husband's  agression,  and  awarding  to  her 
the  custody  of  their  child,  save  only  that  she  may  recover  from 
the  father  in  any  case  the  reasonable  cost  of  the  child's  board  and 
lodging. 

An  attempt  was  made  by  the  plaintiff  below  to  produce  evi- 
dence, consisting  of  her  own  testimony  and  that  of  an  expert 
witness,  to  show  that  the  reasonable  cost  of  the  support  famished 
by  her  to  her  son  in  this  case  amounted  to  a  sum  exceeding  the 
allowance  paid  her  for  that  purpose.    She  was  asked: 
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*'Mrs.  Hackenberg,  you  may  tell  the  jury  what,  in  your  opin- 
ion, was  the  reasonable  value  of  the  support  of,  care,  clothing, 
educating,  and  similar  things,  afforded  your  son  by  you  during 
the  period  from  March  27,  1903,  to  July  7,  1907?" 

Objection  to  this  question  was  sustained  and  exception  noted, 
and  an  offer  made  to  show  **that  the  witness  would  say  that  such 
things  were  of  the  value  of  $125  per  month.'' 

It  is  manifest  that  this  question  embraces  items  which,  on  the 
view  above  expressed,  could  not  afford  a  basis  of  recovery  without 
proof  of  the  father's  refusal  or  neglect  to  provide  them,  and  it  is 
further  objectionable  because  the  expression  ** similar  things" 
calls  for  the  conclusion  of  the  witness  as  to  what  things  were 
similar.     There  was  therefore  no  error  in  this  ruling. 

For  reasons  already  explained,  the  testimony  of  the  plaintiff 
as  to  the  clothes  bought  for  the  son  was  properly  excluded. 
Her  testimony  as  to  the  disposition  of  all  her  income  offered 
for  the  purpose  of  showing  by  the  elimination  of  the  expendi- 
tures made  for  herself,  that  the  residue  was  the  cost  of  main- 
taining her  son,  is  of  course  incompetent  as  a  method  of  proving 
that  fact. 

Mrs.  Mary  McNeil,  experienced  in  keeping  a  high  class  board- 
ing house  for  many  years,  testified  as  to  the  cost  of  board  such 
as  that  furnished  young  Hackenberg.  This  testimony  'was 
afterward  properly  excluded,  because  it  appeared  that  her  ex- 
perience was  limited  to  the  keeping  of  boarders  in  a  household 
of  which  she  was  herself  a  member,  and  in  connection  with 
which  she  obtained  her  own  support,  and  she  was  admittedly 
unable  to  separate  her  costs  from  her  profits. 

There  was  no  competent  evidence  left  before  the  jury  to  show 
that  the  reasonable  expense  incurred  by  the  mother  for  boarding 
and  lodging  her  son  exceeded  the  allowance  made  to  her  by  the 
father  for  that  purpose.  And  since  there  was  also  no  proof  what- 
ever of  any  refusal  or  neglect  of  the  father  to  provide  suitably 
for  his  son's  maintenance  in  this  or  in  any  other  respect,  the 
court  was  justified  in  directing  a  verdict  for  the  defendant  on 
the  first  cause  of  action,  as  was  done. 

The  alleged  guaranty,  whereon  the  second  cause  of  action  was 
founded,  was  put  in  issue  by  the  defendant's  answer,  as  was  also 
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the  alleged  breach  thereof.  The  testimony  in  support  of  the 
making  of  such  guaranty  consisted  chiefly  of  the  testimony  of  the 
attorney  for  the  wife  in  the  divorce  proceeding,  by  whom  the 
agreement  concerning  alimony  was  negotiated  for  her.  He  tes- 
tified at  page  112 : 

''There  was  a  great  deal  of  talk  along  that  line,  and  it  was 
finally  said  by  myself  that  so  far  as  I  was  concerned  in  the 
negotiations,  I  would  recommend  to  Mrs.  Hackenberg  a  settle- 
ment of  $25,000  in  cash,  the  homestead  on  Grace  avenue,  that 
Mrs.  Hackenberg  should  secure  the  divorce  on  account  of  the 
aggressions  of  her  husband,  that  she  should  have  possession  of 
Albertus,  and  that  an  arrangement  should  be  entered  into  to 
that  effect,  and  that  Mr.  Hackenberg  should  pay  for  his  tuition, 
his  clothing  and  his  maintenance  with  the  mother." 


On  page  135  he  testifies  that  Mr.  Hackenberg  said  that  he 
wanted  Mrs.  Hackenberg  to  take  $10,000  in  National  Carbon 
stock,  which  he  said  was  paying  7%,  and  Dow  Chemical  stock, 
$10,000  which  he  said  was  a  gilt-edged  secured  stock,  and  was 
paying,  I  think,  I  am  not  just  sure  about  that,  but  I  think, 
one-half  of  one  per  cent,  a  month,  or  6  per  cent,  a  year ;  that  it 
was  a  first  class  security,  a  first  class  stock;  that  the  Iroquois 
Portland  Cement  Company's  stock  at  that  time  was  not  paying 
dividends ;  that  he  would  give  $5,000  of  that,  but  that  they  were 
making  large  quantities  of  cement  successfully  at  that  time,  and 
were  obtaining  a  good  market  for  it,  and  selling  it  at  a  profit, 
and  that  it  would  be  paying  dividends  in  June  or  July  of  that 
year. 

He  further  testifies : 

**Then  Mr.  Hackenberg  said  'these  stocks  will  always  pay  at 
least  6%  dividends.  I  am  as  much  interested  in  Mrs.  Hadcen- 
berg  now  as  I  ever  was.  I  feel  as  kindly  disposed  toward  her  as 
I  ever  did.  I  want  my  family  protected,  and  these  stocks  are 
better  for  her  than  cash.  Besides,  if  she  takes  the  stocks,  I  never 
want  her  to  be  induced  by  anybody  to  part  with  them  for  less 
than  par.  If  anything  should  occur  to  reduce  the  value  of  these 
stocks,  I  will  immediately  notify  her,  and  she  can  come  in  and 
I  will  take  the  stocks  at  par,  but  under  no  circumstances  do  I 
want  her  to  sell  or  dispose  of  these  stocks.'' 

He  subsequently  testified  that  this  proposition  was  accepted. 
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This  version  of  the  agreement  certainly  does  not  require 
proof,  if  indeed  it  can  be  said  at  all  to  warrant,  an  inference, 
of  the  correctness  of  the  claim  of  guaranty  on  which  the  plaintiff 
sued.  Moreover,  as  bearing  upon  the  likelihood  that  such  a  guar- 
anty was  made,  it  appears  that  the  negotiations  was  conducted 
along  the  lines  of  working  out  a  substantially  equal  division  be- 
tween the  parties  of  Mr.  Hackenberg's  net  assets;  and  that  this 
was  accordingly  done,  he  retaining  a  larger  amount  of  each  of  the 
stocks  which  have  since  depreciated  than  he  transferred  to  Mrs. 
Hackenberg,  so  that  after  the  depreciation  his  share  in  the 
division  became  not  only  less  than  hers,  but  less  than  one-half  of 
the  valuation  of  her  portion  after  deducting  losses. 

We  see  no  reason  to  disturb  the  jury's  finding  implied  in  their 
verdict  for  defendant,  that  no  such  guaranty  as  the  plaintiff 
claims  was  in  fact  made. 

It  follows  that  the  errors  alleged  to  have  been  made  in  ruling 
upon  evidence  of  values  of  the  stock  in  question  are  immaterial. 
Two  errors  in  the  charge  are  complained  of.  The  first  is  in 
refusing  to  direct  the  jury  to  return  a  verdict  for  the  plaintiff  as 
to  the  Iroquois  stock  if  they  found  that, a  guaranty  had  been 
made. 

There  was  evidence  from  which  the  jury  might  have  inferred 
if  they  had  had  occasion  to  pass  upon  the  question,  that  the 
Iroquois  stock  was  valueless;  but  plaintiff's  evidence  upon  that 
subject  was  not  conclusive,  and  it  would  have  been  error  to  re- 
quire the  jury  to  return  a  verdict  for  the  plaintiff  for  the  full 
par  value  thereof. 

The  colloquy  of  counsel  and  court  was  followed  by  this  in- 
struction : 

a 

**Now  gentlemen,  you  see  that  the  lawyers  differ  in  that  regard 
as  to  what  the  testimony  was.  It  is  for  you  to  settle  that  matter 
from  your  recollection  of  the  testimony.  If  your  recollection 
of  the  testimony  is  that  in  June,  1908,  if  the  evidence 
here  shows  that  at  that  time  the  cement  company  stock 
had  no  value,  then  if  the  plaintiff  recovers,  the  measure  of 
recovery  would  be  the  par  value  of  that  stock  with  interest.  If 
the  evidence  does  not  show  that,  if  the  evidence  shows  that  that 
stock  had  some  value  at  that  time,  then  the  amount  of  recovery, 
if  the  plaintiff  recovers,  would  be  the  difference  between  that 
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value  and  the  par  value.  I  will  have  to  leave  that  for  you  gen- 
tlemen to  determine  from  your  recollection  of  the  evidence,  pro- 
viding you  find  that  there  was  a  warranty  and  breach  of  war- 
ranty as  to  that  stock." 

We  find  no  error  here. 
The  court  charged: 

**A  warranty,  if  you  find  one  to  have  been  made,  must  have 
been  made  by  what  was  said  and  done  on  the  20th  of  March; 
all  agree  to  that.'' 

The  plaintiff  did  not  agree  to  that,  but  very  heartily  differed 
tjherefrom.  It  is,  however,  of  no  consequence  whether  the  plaint- 
iff did  or  did  not  agree,  for  the  evidence  showed  that  this  agree- 
ment was  made  and  was  consummated  on  the  20th  of  March, 
when  the  negotiations  reached  their  conclusion.  We  find  no 
error  in  the  charge  in  this  respect. 

The  third  cause  of  action  for  deceit  was  not  seriously  pressed, 
and  it  is  not  now  claimed  that  the  court  erred  in  the  directing 
of  a  verdict  for  the  defendant  in  that  behalf. 

We  find  no  error  \n  this  record,  and  the  judgment  is  af- 
firmed. 


MOTIVE  IN  CRIMINAL  PROSECUTION. 

Circuit  Court  of  Cuyahoga  County. 

Moses  R.  Brailey  et  al  v.  George  A.  WiiiLiAMS- 

Decided,  June  2,  1911. 

Malicious  Prosecution — Charge. 

In  an  action  for  malicious  prosecution  it  is  error  to  charge  the  jury: 
"If  the  defendant  instituted  the  criminal  prosecution  in  question 
with  any  other  motive  than  to  cause  the  punishment  of  the  plaint- 
iff for  a  breach  of  the  criminal  law,  it  would  constitute  malicious 
prosecution." 


Patterson  &  Nieding,  for  plaintiff  in  error. 
Weedy  Miller  &  Rothenherg,  contra. 
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Henry,  J. ;  Winch,  J.,  and  Marvin,  J.,  concur. 

In  the  action  below,  for  malicious  prosecution,  the  plaintiff 
prevailed.  The  trial  court  granted  plaintiff's  first  request  to 
charge : 

**If  the  defendant  instituted  the  criminal  prosecution  in  ques- 
tion with  any  other  motive  than  to  cause  the  punishment  of  the 
plaintiff  for  a  breach  of  the  criminal  law,  it  would  constitute 
malicious  prosecution. ' ' 

This  was  error;  an  ulterior  motive,  though  it  was  malicious, 
was  not  the  only  requisite  element  of  malicious  prosecution. 

The  court  refused  to  permit  the  plaintiff  to  be  asked  on  cross- 
examination  whether  he  had  not  been  able  to  borrow  money  with- 
in a  month  or  two  after  the  criminal  prosecution ;  and,  whether 
he  had  not  in  another  action  admitted  that  his  discharge  from 
employment  was  due  to  some  other  cause  than  said  prosecution. 
A  majority  of  the  court  are  of  opinion  that  these  inquiries  were 
germane  to  his  complaint  of  injury  to  his  business  credit  and 
standing,  and  should  have  been  allowed.  For  these  errors  the 
judgment  is  reversed. 


TITLS  AGQUDUD  UNDER.  A  NON-NEGOTIABLE  BILL  OF 

LADING. 

Circuit  Court  of  Cuyahoga  County. 

The  National  Commission  Company  v.  The  Citizens  Savings 

Bank  op  Upper  Sandusky. 

Decided,  June  2,  1911. 

NoiP'Negotiahle  Bill  of  Lading — Transfer  of — What  Title  Passes. 

Under  the  first  paragraph  of  General  Code,  Section  8414,  the  trans- 
feree of  a  non-negotiable  bill  of  lading  acquires  such  title  to  the 
goods  shipped  as  the  transferor  can  pass,  except  that  the  parties 
to  the  transfer  may  agree  that  only  a  qualified  title  shall  pass. 

T.  F.  Qmgley  and  H.  A.  Cause,  for  plaintiff  in  error. 
Carpenter,  Young  &  Stacker  and  W.  H.  Newell,  contra. 

Henry,  J.;  Winch,  J.,  and  Marvin,  J.,  concur. 

The  parties  to  this  proceeding  in  error  stand  here  in  the  rela- 
tion opposite  to  that  in  which  they  stood  below.    There  the 
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bank  recovered  judgment  upon  two  bills  of  lading  of  cattle  con- 
signed by  one  Tracy,  of  Upper  Sandusky,  to  his  factor  in  Cleve- 
land, the  National  Commission  Company,  for  sale  by  the  latter 
in  accordance  with  previous  arrangement  by  letter.  Other 
persons  are  named  on  the  face  of  the  bills;  but  that  circumstance 
is  immaterial,  for  Tracy  and  the  commission  company  were 
deemed  to  be,  and  were  in  fact,  the  real  consignor  and  consignee 
respectively.  The  bills  of  lading  were  of  the  so-called  **  straight" 
or  non-negotiable  sort,  capable  indeed  of  being  transferred, 
but  not  of  being  negotiated.  Tracy  had  made  other  similar 
shipments  to  the  commission  company,  and  had  largely  over- 
drawn his  account  with  it;  but  the  factor's  lien,  which  the  lat- 
ter claimed  on  Tracy's  last  consignment  of  cattle,  more  than 
made  good  his  overdraft,  together  with  all  commissions  and  ex- 
penses, out  of  the  proceeds  of  their  sale.  Meanwhile,  however, 
he  had  drawn  on  his  factor  for  the  entire  proceeds  of  this  con- 
signment, and  had  discounted  his  draft,  with  the  bills  of  lading 
attached,  to  the  Citizens  Bank  of  Upper  Sandusky.  The  bank 
notified  neither  the  carrier  nor  the  factor  of  this  transfer,  but 
sent  the  draft  with  bill  of  lading  attached  to  its  Cleveland  cor- 
respondent for  collection.  On  the  day  the  draft  was  presented, 
but  before  notice  thereof,  the  commission  company  had  sold  the 
cattle  and  received  the  purchase  money.  Applying  the  proceeds 
as  above  indicated,  it  refused  to  accept  or  pay  the  draft. 
Section  8414,  General  Code,  provides,  inter  alia,  that: 

**A  person  to  whom  a  document  of  title  has  been  transferred, 
but  not  negotiated,  acquires  thereby,  as  against  the  transferor, 
the  title  to  the  goods,  subject  to  the  terms  of  any  agreement  with 
the  transferor." 

The  plaintiff  in  error  contends  that  this  section  changes  the 
rule  of  Emery's  Sons  v.  National  Bank,  25  Ohio  State,  360.  It 
is  claimed,  first,  that  since  the  transfer  to  the  bank  is  by  statute 
made  *' subject  to  the  terms  of  any  agreement  with  the  trans- 
feror," it  became  subject  to  the  terms  of  the  commission  com- 
pany's agreement  with  the  transferor,  Tracy,  by  which  said 
company  obtained  lawful  possession  of  the  cattle,  together  with 
its  factor's  lien  on  the  proceeds  of  their  sale,  to  secure  the  gen- 
eral balance  of  account  due  it  from  Tracy;  and  that  this  is  so. 
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even  though  such  agreement  was  subsequent  to  the  transfer  of 
the  bills  of  lading.  It  is  claimed,  secondly,  that  Tracy's  said 
agreement  with  the  commission  company  was  in  fact  prior  to  his 
transfer  of  the  bills  of  lading  to  the  bank,  because  the  ship- 
ment was  made  pursuant  to  such  agreement  when  the  bills  of 
lading  were  issued  by  the  carrier. 

The  correspondence  and  course  of  dealing  between  Tracy  and 
the  commission  company  do  not,  however,  warrant  the  inference 
of  a  prior  agreement  between  them  in  these  terms.  Tracy  had 
not  contracted  to  surrender  his  control  of  the  consignment  of 
cattle  without  exacting  prepayment.  He  had  made  no  agree- 
ment by  which  he  was  bound  to  subject  this  shipment  of  cat- 
tle to  his  factor's  lien  for  previous  balance  of  account.  So  far 
as  his  agreement  with  the  commission  company  went,  he  was  at 
perfect  liberty  to  do  just  what  he  attempted  to  do,  namely,  to 
create  a  prior  lien  on  the  cattle  by  discounting  the  draft  with 
bill  of  lading  attached. 

Nor  do  we  think  that  such  transfer  is  rendered  subject,  by 
the  clause  of  the  statute  here  relied  on,  to  any  agreement  which 
the  transferor  might  thereafter  make  with  third  parties.  True, 
a  subsequent  purchaser,  for  value  and  without  notice,  having 
seasonably  notified  the  carrier  thereof,  or  having  obtained  lawful 
delivery  of  the  cattle  from  the  carrier,  would  no  doubt,  under 
the  subsequent  provisions  of  the  same  section  and  the  other 
terms  of  the  sale  code,  acquire  an  indefeasible  title.  But  that 
is  not  this  case.  The  amount  here  in  controversy  is  the  pre- 
existing debt  due  the  commission  company  from  Tracy.  It 
paid  no  new  consideration  for  the  cattle. 

We  hold  that  the  first  paragraph  of  Section  8414,  General 
Code,  above  quoted,  means  that  the  transferee  of  a  non-negotia- 
ble bill  of  lading  acquires  such  title  as  the  transferor  can  then 
pass,  except  that  the  parties  to  the  transfer  may  agree  that  only 
a  qualified  tjtle  shall  so  pass.  The  transferee  also  gains  other 
rights  defined  in  the  remainder  of  the  section;  but  as  no  such 
rights  were  exercised  in  this  case,  a  discussion  thereof  is  un- 
necessary. 

There  being  no  error  in  the  record,  the  judgment  below  is 

affirmed. 
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INJURY  TO  EMPLOYE  IN  ELEVATOR  SHAFT. 

Court  of  Appeals  for  Hamilton  County. 

The  Pfau  Manufacturing  Company  v.  Pbedebick  B.  Beck,  a 
Minor,  by  Bernard  P.  Beck,  Next  Prebnd. 

Decided,  July  2,  1913. 

Negligence — Proximate  Cause  of  Injury  to  Foot  in  an  Blevatar  Bhaft— 
Injured  Employe  Held  to  Have  Placed  Himself  in  a  DangerouB  Po- 
sition. 

The  tying  of  the  door  of  a  freight  elevator  to  the  ceiling,  thereby  pre- 
venting it  descending  when  the  elevator  was  moved  from  that 
floor,  was  not  the  proximate  cause  of  injury  to  plaintiff's  foot, 
which  was  crushed  by  the  descending  balance  weight  when  he 
stepped  upon  the  ledge  of  the  shaft,  and  looked  up  to  see  where 
the  elevator  was,  and  a  motion  to  arrest  the  case  from  the  Jury 
should  have  been  granted. 

Robertson  &  Buchwalter  and  T,  C  Jung,  for  plaintiff  in  error. 
Milton  Sayler  and  Horstman  &  Horstntan,  contra. 

Jones,  E.  H.,  J. ;  Swing,  J.,  and  Jones,  0.  B. ,  J. ,  concur. 

This  action  was  brought  in  the  court  below  by  Predrick  B. 
Beck,  a  minor,  by  his  next  friend,  Bernard  P.  Beck,  to  recover 
damages  from  the  plaintiff  in  error,  the  Pfau  Manufacturing 
Company,  for  injuries  received  by  said  minor  while  in  the  em- 
ploy of  said  company.  The  amended  petition  alleged  that  at 
the  time  of  the  happening  of  said  injury,  plaintiff  was  sixteen 
years  of  age,  and  was  employed  on  the  fourth  floor  of  the  fac- 
tory of  the  Pfau  Manufacturing  Company.  Just  prior  to  re- 
ceiving the  injuries  complained  of  he  was  sent  by  the  foreman 
to  the  first  floor  of  said  building  for  the  purpose  of  bringing  from 
the  first  floor  some  boxes  or  other  material  by  the  freight  elevator 
to  the  fourth  fioor.  After  reaching  the  first  floor  and  after 
spending  some  little  time  collecting  the  desired  material,  he 
looked  for  the  elevator  and  found  that  it  had  dissap- 
peared.  The  petition  further  states  that  the  gate  lead- 
ing into  said  elevator  shaft  on  said  first  floor  was  tied 
to    the    ceiling,    thus    leaving    the    entrance    to    said    shaft 
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open;  that  in  order  to  look  up  said  shaft  to  see  where 
the  said  elevator  was,  it  was  necessary  for  him  to  step 
with  one  foot  into  the  shaft,  and  as  there  was  no  way  to 
support  himself  in  looking  up  the  shaft  he  placed  his  right  foot 
on  the  side  of  the  elevator  shaft  for  support  while  looking  up ; 
that  the  instant  he  put  his  foot  on  the  side  of  the  elevator  shaft, 
the  weight  that  is  attached  to  the  elevator  when  descending 
caught  his  said  foot,  causing  the  injury  complained  of.  The 
amended  petition  charges  negligence  on  the  part  of  the  defend- 
ant: first,  in  having  no  one  in  charge  of  the  elevator;  second, 
in  allowing  different  employes  to  run  it;  third,  that  there  was 
no  bell  or  other  means  of  signalling  from  one  floor  to  another; 
and  fourth,  that  the  gate  on  the  first  floor  was  tied  to  the  ceiling. 

The  answer  denies  any  negligence  on  the  part  of  the  company : 
and  further  alleges  that  if  it  should  be  found  to  have  been 
negligent,  the  plaintiflf  was  guilty  of  negligence  directly  con- 
tributing to  and  which  was  the  proximate  cause  of  the  injury, 
and  is  therefore  not  entitled  to  recover. 

A  number  of  questions  of  law  are  presented  by  the  brief  for 
plaintiff  in  error,  one  of  which  we  think  decisive  .of  the  case, 
making  it  unnecessary  to  consider  any  other  alleged  errors. 
We  have  reached  the  conclusion,  after  a  careful  reading  of  the 
record  and  the  briefs  of  counsel,  that  plaintiff's  negligence  was 
such  in  this  case  as  to  prevent  a  recovery.  It  was  a  violation 
of  a  statutory  duty  to  have  the  gate  leading  to  the  elevator 
shaft  tied  to  the  ceiling,  but  we  can  not  see  that  such  negligence 
had  any  direct  connection  with  the  injury  to  plaintiff.  Had  the 
plaintiff  by  reason  of  the  position  of  the  gate  fallen  into  the 
shaft  and  thereby  sustained  injuries,  a  different  question  would 
have  been  presented,  and  it  might  be  claimed  that  the  com- 
pany's failure  to  have  the  gate  free  to  work  automatically  was 
the  proximate  cause  of  the  injury;  in  case  a  jury  so  found,  a 
court  would  not  likely  be  justified  in  questioning  such  finding 
But  here  the  plaintiff's  injury  resulted  from  plaintiff  volun- 
tarily walking  into  the  shaft,  at  least  from  his  partly  entering 
the  shaft.  It  is  a  matter  of  common  knowledge  that  the  space 
occupied  by  an  elevator  shaft  is  set  apart  in  such  buildings 
solely  for  such  use,  and  we  can  conceive  of  no  situation  where 
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a  person  would  be  free  from  negligence  in  entering  a  shaft  un- 
less for  the  purpose  of  oiling  or  making  repairs  and  then  only 
with  the  full  knowledge  of  the  operator. 

We  have  been  cited  to  no  case  by  counsel  for  defendant  in 
error  where  a  person  either  child  or  adult,  who  voluntarily 
placed  any  part  of  his  body  in  an  elevator  and  was  injured  by 
being  struck  by  the  cab,  has  been  held  entitled  to  recover 
damages,  whatever  the  alleged  negligence  of  the  defendant  may 
have  been. 

On  the  other  hand,  the  attorney  for  plaintiff  in  error  has  cited 
in  his  brief  a  number  of  cases  holding  that  such  conduct  was 
negligence  as  a  matter  of  law,  such  negligence  as  will  preclude 
a  recovery  notwithstanding  there  may  have  been  negligence 
on  the  part  of  the  defendant. 

We  feel  that  this  is  unquestionably  the  law  in  this  state,  as 
well  as  in  other  states,  and  that  the  evidence  in  this  ease  shows 
such  a  state  of  facts  as  that  it  would  be  contrary  to  law  and 
justice  to  hold  the  defendant  answerable  for  the  injury  received 
by  the  plaintiff. 

We  have -said  that  it  might  have  been  different  had  the  boy 
fallen  into  the  shaft  by  reason  of  the  gate  having  been  perma- 
nently tied  to  the  ceiling.  It  might  also  have  been  different, 
and  certainly  would  have  presented  a  different  situation  had 
he  been  struck  by  the  cab  while  looking  up  the  shaft;  although 
the  cases  seem  to  hold  that  even  in  that  event  he  could  not 
recover.  But  in  any  event,  that  is  not  the  case  presented  in  this 
record.  The  injuries  received  were  not  such  as  could  reasonably 
have  been  expected  to  follow  the  fastening  of  the  gate  to  the 
ceiling,  and  unless  they  are  in  some  way  connected  with  the 
negligence  complained  of  and  follow  directly  therefrom,  the 
defendant  could  not  be  held  liable.  In  order  to  recover  from 
the  defendant,  his  negligence  must  have  been  the  proximate 
or  direct  cause.  It  seems  to  us  clear  that  such  was  not  the  case 
but  that,  as  above  stated,  the  direct  or  proximate  cause  was  the 
negligence  of  the  boy  in  placing  himself  in  a  position  which  he 
must  have  known  was  dangerous.  Having  so  found,  we  are  of 
the  opinion  that  the  motion  made  by  the  defendant  below  at 
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the  close  of  all  the  evidence,  for  an  instructed  verdict,  should 
have  been  granted. 

The  judgment  below  will  therefore  be  reversed  and  judgment 
given  plaintiff  in  error. 


PROCEDURE  ON  APPEAL. 

Circuit  Court  of  Cuyahoga  County. 

Samuel.  Lippebt  et  al  v.   Lucy  B.   WmT,   Administratrix. 

Decided,  June  2,  1911. 

Failure  to  Give  Additional  Appeal  Bond — Penalty. 

The  proper  penalty  for  failure  to  comply  with  an  order  to  give  an 
additional  appeal  bond  is  dismissal  of  the  appeal,  but  an  order 
striking  off  defendant's  answer  and  giving  Judgment  for  plaintiff 
by  default  produces  the  same  result  and  no  prejudicial  error  arises 
therefrom. 

Oeorge  0.  Willett,  for  plaintiffs  in  error. 
B.  Pearce,  contra. 

Henry,  J. ;  Winch,  J.,  and  Marvin,  J.,  concur. 

When  the  plaintiff  in  error  disobeyed  the  order  of  the  court 
of  common  pleas  to  give  an  additional  undertaking  for  his  ap- 
peal of  the  cause  from  a  justice  of  the  peace,  the  proper  remedy 
was  dismissal  of  the  appeal.  Instead,  the  court  of  common 
pleas  granted  his  adversary's  motion  to  strike  off  his  answer  and 
render  judgment  as  upon  default.  The  result  of  either  pro- 
cedure being  the  same,  both  as  to  the  parties  to  the  action  and 
the  sureties  on  the  appeal  bond,  no  prejudice  can  ensue  from 
allowing  the  judgment  as  rendered  to  stand. 

Affirmed. 
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DISMISSAL  or  ACTION  FOR  LACK  OF  COMPETENT  EVIDBNCX. 

Circuit  Court  of  Cuyahoga  County. 

The  Wheeling  &  Lake  Erie  Railroad  Company  v.  Emily 

Davideb. 

Decided,  June  2,  1911. 

Sustaining  Objection  to  Any  Evidence  Not  a  Bar  to  Another  Action 
Against  Same  Party, 

An  order  dismissing  a  defendant  from  an  action,  upon  the  sustaining 
of  an  objection  to  the  introduction  of  any  evidence  against  it 
under  the  allegations  of  the  petition,  is  not  a  bar  to  another  action 
against  said  defendant. 

Squire,  Sanders  &  Dempsey,  for  plaintiff. 
A,  W.  Lamson  and  W.  B,  Beehe,  contra. 

Henry,  J. ;  Winch,  J.,  and  Marvin,  J.,  ooncor. 

We  see  no  reason  why  the  Wheeling  &  Lake  Erie  Railroad 
Company,  although  once  dismissed  out  of  the  case  below,  upon 
its  objection  to  the  introduction,  as  against  it,  of  any  evidence  in 
support  of  plaintiff's  petition,  because  said  petition  failed  to 
state  facts  sufficient  to  constitute  a  cause  of  action  against  it, 
should  not  afterwards  again  be  made  a  party  defendant,  by  leave 
of  court,  to  answer  to  an  amended  petition  filed  against  both  it 
and  its  co-defendant,  before  the  running  of  the  statute  of  lim- 
itations. The  former  judgment  of  dismissal  was  no  bar  to  a 
new  action  {Moore  v.  Dunn,  41  0.  S.,  62).  It  is  not  material, 
therefore,  whether  the  allowance  of  the  motion  to  correct  the 
entry  of  dismissal  was  irregular.  The  reinstatement  of  the 
dismissed  defendant  was  the  result  properly  reached. 

Passing  over  the  assigned  reasons,  the  court's  last  order  was, 
''That  the  dismissal  of  said  cause  sa  against  the  Wheeling  & 
Lake  Erie  Railroad  Company  be  vacated  and  leave  given  to  file 
her  amended  petition,"  etc.  The  affirmance  of  this  order  dis- 
penses with  the  necessity  for  relief  under  the  cross-petition  in 
error ;  which  is  therefore  dismissed. 

Judgment  affirmed. 
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TRANSFER  OF^LEASE  AND  RIGHTS  THEREUNDER. 

Circuit  Court  of  Cuyahoga  County. 

The  Superior  Savings  &  Trust  Company  v.  Harry  P. 

Payer  bt  al. 

Decided,  June  2,  1911. 

Assignment  of  Lessor's  Interest  in  Lease — Does  Not  Confer  Right  to 
Forcible  Detainer. 

The  lessor's  transfer  of  his  interest  in  a  lease  works  an  assignment 
of  the  rents,  but  conveys  no  right,  possessory  or  otherwise,  to  the 
demised  premises,  and  therefore  confers  no  authority  to  prosecute 
forcible  detainer. 

Hoyt,  Dustin,  Kdley,  McKeehan  &  Andrews,  for  plaintiff  in 
error. 
R,  H.  TUcKisson,  contra. 

Henry,  J. ;  Winch,  J.,  and  Marvin,  J.,  concur. 

The  action  below  was  in  forcible  detainer.  The  plaintiff,  as 
assignee  of  the  lessors,  claims  the  right  to  prosecute  such  ac- 
tion by  virtue  of  the  following  endorsement  on  the  lease  of  the 
premises  in  question: 


(( 


For  one  dollar  and  other  valuablis  and  good  consideration, 
we  hereby  sell,  assign  and  set  over  unto  the  Superior  Savings  & 
Trust  Company,  all  our  rights,  title  and  interest  in  and  to  the 
within  lease. 

**  Martin  Mullen. 

(Signed)     *'E.  H.  Helm. 

''W.  D.  McTlGHE. 

''Cleveland,  0.,  Oct.  9,  1909.'' 

This,  it  will  be  observed,  does  not  amount  to  a  conveyance  of 
the  reversion;  and  we  hold  that  it  does  not,  on  the  lessee's  de- 
fault, confer  on  the  plaintiff  any  '  *  right  of  possession, ' '  nor  any 
right  to  **have  restitution  of  said  premises,"  as  provided  by 
Qeneral  Code,  Sections  10447  to  10461,  governing  this  kind  of 
action.    We  find  no  authority  to  the  contrary,  except  in  states 


472       CIRCUIT  COURT  REPORTS— NEW  SERIES. 

Railway  v.  MaruUo.  IVoL  17  (NA) 

like  New  York,  New  Jersey,  Illinois,  where  such  transactions  are 
authorized  and  regulated  by  statute.  Here,  in  the  absence  of 
any  such  statute,  the  lessor's  transfer  of  his  interest  in  the 
lease  doubtless  works  an  assignment  of  the  rents,  but  conveys  no 
right,  possessory  or  otherwise,  to  the  demised  premises,  and 
therefore  confers  no  authority  to  prosecute  forcible  detainer. 
Chamberlain  v.  Brown,  2  Doug.  (Mich.),  120n;  1  Tiffany  on 
Landlord  and  Tenant,  p.  868. 

The  judgment  is  therefore  aflSrmed. 


REGOVERY  POR  INJURY  TO  A  TRUCKMAN. 

Circuit  Court  of  Cuyahoga  County. 

Erie  Railboad  Company  v.  Antonio  Maruuw)! 

Decided,  November  13,  1911. 

Master  and  Servant — Negligence. 

Failure  of  a  railroad  company  to  furnish  cleats  to  prevent  an  iron 
plate  or  runway  between  two  car  doors  from  slipping,  whereb]r  a 
trucker  in  its  employ  was  injured,  is  actionable  negligence. 

Cushing,  Siddall  k&  Palmer,  for  plaintiff  in  error. 
Harry  F.  Payer,  contra. 

Henry,  J.;  Winch,  J,,  and  Marvin,  J.,  concur. 

The  defendant  in  error,  plaintiff  below,  recovered  a  verdict 
and  judgment  of  $4,000  against  his  employer,  the  Erie  Railroad 
Company,  for  injuries  received  April  27,  1908,  at  its  Akron 
freight  house,  where  he  was  employed  as  a  trucker.  Two  rows 
of  box  cars  stood  on  tracks  opposite  the  platform ;  and  the  spaces 
between  the  platform  and  cars,  and  between  cars  standing  oppo- 
site each  other  on  adjacent  tracks,  were  spanned  by  iron  plates, 
over  which  the  truckers  wheeled  their  truck-loads  of  freight  in 
loading  or  unloading  the  cars.  If  the  floors  of  cars  to  be  thus 
connected  were  of  uneven  heights,  so  that  the  iron  plate  was 
apt  to  slip  when  struck  by  the  truck  wheels,  a  small  cleat  or 
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other  means  of  holding  it  in  place  was  nailed  or  fastened  to 
the  ear  floor  in  front  of  it. 

Cleats  for  this  purpose  were  kept  in  the  freight  house,  and 
on  the  morning  in  question,  one  Lamanta,  a  fellow-servant  of 
Marullo,  went  to  the  cupboard  in  the  office  for  the  purpose  of  se- 
curing a  hammer,  nails  and  blocks  for  this  use,  but  there  the 
foreman  of  the  truckers,  one  Prank  Tucker,  ordered  him  away 
to  other  work,  with  the  statement  that  he  would  get  someone  else 
to  secure  the  runway  plates.  Nothing  however  was  done  in  this 
regard,  so  that  in  the  course  of  the  forenoon,  while  Marullo  was 
pulling  a  truck  load  of  books  over  one  of  the  plateis,  the  plate 
slipped  and  caused  the  truck  to  fall  and  become  wedged  be- 
tween the  cars  in  such  wise  as  to  catch  Marullo  and  seriously 
injure  him.  Marullo  had  been  in  and  out  of  various  cars  that 
morning  in  the  discharge  of  his  duties,  and  it  seems  probable, 
from  the  evidence,  that  he  had  once  crossed  this  iron  plate  in 
safety  prior  to  the  accident.  He  says,  however,  that  he  did  not 
observe,  and  because  of  the  dim  light  could  not  readily  have 
seen,  that  the  plate  was  not  blocked  or  cleated  as  usual. 

This  state  of  facts,  of  course,  makes  a  plain  case  of  common 
law  liability.  Even  if  the  fault  were  solely  that  of  one  who 
would,  at  common  law,  have  been  a  fellow-servant,  or  if  notice 
to  the  company,  or  want  of  notice  to  the  employe  had  not  been 
proved,  it  would  seem,  that  the  recovery  might  be  upheld  under 
General  Code,  Sections  9017  and  9018. 

Complaint  is  made  of  the  court's  refusal  to  grant  defendant's 
fourth  request  that  **if  the  truckers  were  to  place  and  block  the 
runways,  if  they  needed  blocking,  and  Marullo,  the  plaintiff, 
knew  that  it  was  their  duty  so  to  do,  then  he  can  not  recover.'' 

Likewise,  complaint  is  made  of  the  refusal  to  give  defendant's 
somewhat  similar  seventh  request.  The  bill  shows  that  the 
seventh  request  was  given  and  not  refused;  and  besides,  at 
page  298  of  the  bill,  the  court  said : 

**You  are  instructed  that  it  is  the  duty  of  the  master,  in  this 
case  the  railroad  company,  to  exercise  ordinary  care  in  provid- 
ing a  safe  runway  for  the  plaintiff,  and  the  plaintiff  had  a  right 
to  rely  upon  that  duty  being  performed.  But  if  it  be  showii 
by  the  evidence  that  the  company  made  it  a  part  of  the  duty  of 
this  plaintiff  to  lay  and  secure  this  runway,  and  if  the  jury  find 
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that  the  runway  was  not  secured,  in  that  case  then  this  plaintiff 
can  not  recover." 

i 

This  was  certainly  all  that  the  defendant  was  entitled  to  in 
this  behalf. 

It  is  complained  further  that  although  the  plates  themselTes 
were  expressly  conceded  by  the  plaintiff  not  to  have  been  de- 
fective, still  the  court  charged  the  jury  in  such  wise  as  to  leave 
the  question  of  their  defectiveness  to  them.  On  page  291,  of 
the  bill,  however,  the  court  said : 

''The  evidence  introduced  in  the  case,  and  before  this  jury, 
warrants  and  justifies  the  consideration  and  investigation  by 
the  jury  of  only  one  of  the  acts  of  negligence  charged  in  the 
petition,  and  that  allegation  is  the  one  in  which  plaintiff  charges 
that  the  defendant  was  negligent  in  omitting  to  fasten  or  nail 
doMOi,  the  metal  runway."  etc. 

We  have  carefully  examined  the  entire  charge,  and  find  it  in 
many  respects  more  favorable  to  the  defendant  than  it  was  en- 
titled to  ask,  and  in  no  respect  less  favorable  to  the  defendant 
than  the  law  requires  or  permits. 

We  have  carefully  examined  the  exceptions  to  the  introduction 
and  rejection  of  evidence  on  each  of  the  pages  noted  in  the 
memorandum  of  defendant's  counsel,  without  discovering  any 
error  in  the  rulings  complained  of  prejudicial  to  the  plaintiff  in 
error.  The  exceptions  are  so  numerous  that  it  would  be  un- 
profitable to  attempt  to  rehearse  them  in  detail. 

Suffice  it  to  say,  that  having  examined  every  assignment  of 
error,  we  find  nothing  to  justify  a  reversal,  and  the  judgment  is 
therefore  affirmed. 
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TITLE  TO  PROPERTY  WHIGH  PASSED  UNDER  A  LOST  WILL. 

Court  of  Appeals  for  Licking  County. 

The  Consumers  Brewing  Company  v.  Mary  V.  Hardway  et  al. 

Decided,  September  Term,  1913. 

Wills — Necessary  Proof  as  to  Contents  of  a  Destroyed  Willr—Sale  of 
Property  for  Taxes — Irregularities  Which  Do  Not  Render  a  Tax 
Title  Invalid, 

1.  The  contents  of  a  will,  which  has  been  destroyed  together  with  the 

record  thereof,  can  not  be  established  by  the  testimony  of  a  single 
witness  who  speaks  entirely  from  memory  after  an  interval  of 
more  than  thirty  years  since  he  saw  the  will  and  heard  it  read. 

2.  In  order  to  attack  successfully  a  tax  title,  the  former  owner  must 

show  some  irregularity  in  the  proceedings  connected  with  the  tax 
sale  which  invalidates  the  title  so  conveyed,  and  ^  where  the  only 
defect  shown  is  that  the  description  of  the  property  sold  for  taxes 
was  not  clear,  and  the  present  holder  and  his  predecessors  in  title 
have  been  in  possession  for  more  than  fifty  years,  it  is  too  late  to 
seek  to  invalidate  the  conveyance,  and  the  present  holder  will  be 
decreed  to  be  invested  with  an  absolute  estate  in  fee  simple. 

A,  A,  Stasel  and  Carl  Norpell,  for  plaintiff  in  error. 
Kibler  &  Killer  $ind  J.  R,  Davies,  contra. 

VooRHEES,  J.;  SHIELDS,  J.,  and  PowELL,  J.,  concur. 

Action  below  was  a  civil  action  for  partition  of  real  estate 
in  the  city  of  Newark,  Licking  county,  Ohio,  described  as  lot 
number  46  in  said  city.  The  petition  states  in  substance  that 
one  Steven  Gill  died  in  1843,  at  which  time  he  was  the  owner 
of  said  lot  46  situated  on  the  north  side  of  the  public  squane 
in  the  city  of  Newark. 

He  died  leaving  three  daughters  and  three  sons.  One  of  said 
daughters,  Mary  Anne  Cully,  died  November  8,  1856,  without 
issue;  another  daughter,  Sarah  Anne  Wadhame,  died  in  1885, 
leaving  one  child,  a  daughter,  to-wit,  Janet  Hartley.  It  Is 
claimed  by  the  plaintiffs  below  that  Janet  Hartley  had  three 
children,  but  what  has  become  of  Janet  Hartley  or  her  three 
children  is  not  disclosed.    Another  of  said  daughters,  to-wit, 
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Eliza  M.  Kidwell,  died  November  9,  1909,  without  issue.  Lo- 
renzo Gill,  one  of  said  sons,  died  in  1891,  leaving  one  child, 
Eliza  J.  Henthorne;  John  Gill,  another  son,  died  in  1889,  leav- 
ing Mary  V.  Hardway,  his  only  child.  Steven  A.  Gill,  another 
of  said  sons,  died  in  1912,  leaving  Mary  Francis  Gill  his  only 
child. 

It  is  contended  by  the  plaintiffs  below  that  said  Steven  Gill, 
who  died  as  before  stated  in  1843,  made  and  left  a  will  whereby 
he  devised  to  each  of  his  said  daughters  a  life  estate  in  said  lot 
46  with  remaiader  in  fee  to  their  heirs.  They  further  contended 
that  Mary  V.  Hardway,  Eliza  J.  Henthorne,  Steven  A.  Gill  and 
the  unknown  heirs  of  Sarah  Anne  Wadhame  are  the  heirs  of 
Eliza  M.  Kidwell  who  died  November  9,  1909,  and  as  such  heirs 
are  each  entitled  to  one  undivided  one-fortieth  of  her  undivided 
one-third  of  the  south  120  feet  of  the  west  half  of  the  said  lot 
46,  and  brought  this  suit  for  the  partition  thereof. 

The  petition  further  alleges  that  the  Consumers'  Brewing 
Company  was  the  owner  of  the  other  undivided  two-thirds  of 
said  lot,  and  is  in  the  sole  and  exclusive  possession  of  said 
premises,  denying  the  rights  of  the  plaintiffs  and  unlawfully 
keeps  the  plaintiffs  out  of  possession  of  their  part  of  said  prem- 
ises. The  petition  further  alleges  that  the  brewing  company 
has  received  the  rents  from  said  premises,  amounting  to  $300 
or  more. 

The  defendant,  the  brewing  company,  filed  its  answer  admit- 
ting as  the  first  defense  that  it  is  in  the  sole  and  exclusive  pos- 
session of  said  premises,  and  it  denies  the  rights  of  the  plaintifib 
to  said  premises  or  any  part  thereof.  It  admits  receiving  of 
said  rents  amounting  to  $300  or  more,  and  denies  all  the  other 
allegations  of  the  petition. 

For  a  second  defense  defendant  alleges  that  plaintiffs'  alleged 
cause  of  action  did  not  accrue  at  any  time  within  twenty-one 
years  prior  to  the  commencement  of  said  action. 

For  a  third  defense  defendant  sets  up  its  adverse,  exclusive, 
open,  notorious  and  continuous  possession  of  said  premises  for 
more  than  twenty-one  years. 

The  plaintiffs'  reply  in  effect  is  a  general  denial. 
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The  defendant  company  filed  an  amendment  to  its  answer, 
setting  up  a  claim  for  improvements  under  the  occupying  claim- 
ant act. 

Upon  these  issues  this  case  was  tried  to  the  court.  Neither 
side  demanding  or  waiving  a  jury,  the  hearing  resulted  in  a  de- 
cree in  favor  of  the  plaintiff  and  ordering  partition  of  the  prem- 
ises. All  questions  as  to  the  accounting  for  improvements  was 
reserved  by  the  common  pleas  for  a  further  order  of  the  court. 

Prom  this  decree  the  defendant,  the  Consumers'  Brewing 
Company,  appealed  to  the  circuit  court,  which  court  on  motion 
of  plaintiffs  below  dismissed  the  appeal. 

From  the  judgment  of  the  circuit  court  dismissing  said  appeal 
the  defendant  prosecuted  error  to  the  Supreme  Court,  which 
court,  by  a  divided  court  three  to  three,  affirmed  the  circuit 
court. 

The  Consumers'  Brewing  Company  also  prosecuted  error  from 
the  decree  of  the  common  pleas  to  this  court,  then  the  circuit 
court,  and  filed  its  bill  of  exceptions  and  petition  in  error. 

The  errors  assigned  in  the  petition  in  error  are : 

1.  In  admitting  testimony  offered  by  plaintiffs  below  against 
the  objection  of  defendant  below. 

2.  In  rejecting  evidence  offered  by  defendant  below. 

3.  Because  the  decree,  judgment  and  finding  was  against  the 
manifest  weight  of  the  evidence. 

4.  Because  said  judgment,  finding  and  decree  was  against 
the  law. 

5.  For  numerous  other  errors  stated  in  the  petition  in  error. 
Considering  the  errors  in  the  order  assigned,  was  there  error 

in  the  admission  of  testimony  by  the  plaintiffs  below?  It  Is 
contended  by  the  plaintiff  in  error  that  the  court  erred  in  receiv- 
ing the  testimony  of  J.  F.  Lingafelter  as  to  the  contents  of  the 
alleged  will  of  Steven  Gill,  deceased,  which  was  made,  probated 
and  recorded  some  forty  years  ago.  But  neither  the  will  nor 
a  copy  or  any  record  thereof  is  produced.  It  is  claimed  by  the 
plaintiffs  that  the  original  will,  as  well  as  the  record  thereof 
were  destroyed  when  the  Newark  court  house  was  burned  in 
1874. 
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There  being  no  record  of  the  will,  or  the  original  will,  or  a 
certified  copy  thereof,  or  an  uncertified  copy  of  the  record  pro- 
duced, the  only  thing  left  was  to  produce  a  witness  or  witnesses 
who  would  testify  that  they  had  read  the  original  record  and 
from  memory  would  and  could  give  so  much  of  its  contents  as 
to  make  it  clear  and  satisfactory  that  the  will  had  been  pro- 
bated, that  it  contained  provisions  claimed  by  the  parties  offer- 
ing such  proof. 

The  plaintiffs  produced  one  J.  P.  Lingafelter,  who  was  per- 
mitted to  testify  from  memory  as  to  the  contents  of  the  alleged 
will  and  the  record  thereof,  although  he  had  not  seen  the  will  or 
a  copy  of  it  for  thirty-six  years.  Waiving  the  question  as  to 
the  competency  of  the  witness  Lingafelter,  what  probative  force, 
if  any,  is  his  testimony  entitled  to?  The  witness  must  be  sup- 
ported by  other  evidence.  The  unsupported  parol  evidence  of 
one  person  who  testifies  that  he  saw  and  read  a  deed  in  the 
grantee's  hands  is  not  sufficient  to  establish  a  lost  deed.  Smith 
V.  Neff,  5  N.  P.,  495. 

In  the  case  of  Cole  v.  McClure,  the  Supreme  Court  of  Ohio 
reversed  the  common  pleas  and  circuit  court  establishing  and 
probating  a  lost  will  on  the  testimony  of  one  witness  as  to  its 
contents.    Reported  88  Ohio  State,  — . 

To  establish  a  lost  instrument,  deed  or  will,  the  evidence  must 
be  clear  and  satisfactory.    7  Cyc,  p.  778/. 

Where  parol  evidence  is  relied  upon  to  prove  a  deed  alleged 
to  have  been  lost,  such  evidence  must  clearly  and  satisfactorily 
show  the  existence  and  execution  of  the  supposed  deed,  and  so 
much  of  its  contents  as  to  enable  the  court  to  determine  the 
character  of  the  instrument  (Gilmore  v.  Fitzgerald,  26  0.  S., 
171).  The  same  strictness  as  to  proof  would  obtain  where  it  is 
attempted  to  establish  the  contents  of  a  lost  or  destroyed  record. 

The  testimony  of  said  James  P.  Lingafelter  ad  to  the  contents 
and  conditions  of  the  will  of  Steven  Gill,  deceased,  contained 
in  the  record  commencing  on  page  173  and  ending  with  page 
203  needs  no  comment  other  than  the  criticism  of  Judge  Cox, 
of  the  United  States  Court,  in  the  case  of  Mack  v.  Spencer  Mfg. 
Company,  52  Ped.,  819  and  820,  where  the  judge  uses  this  Ian- 
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guage,  concerning  such  a  narrative  of  facts  from  memory  after 
so  long  a  period,  ''That  a  witness  recalling  minute  details  of  a 
trivial  event  which  occurred  in  his  daily  vocation  thirty  years 
before  would  be  amazing  if  not  miraculous.'' 

2.  If  the  will  of  Steven  Gill  was  as  Lingafelter  testified 
it  was,  how  stands  the  case  in  view  of  the  subsequent  history 
and  facts  disclosed  in  the  record?  The  will  of  Steven  Gill,  as 
claimed  by  Lingafelter,  gave  to  his  three  daughters  an  estate 
for  life  in  the  property  in  controversy,  remainder  to  their  heirs. 

March  17,  1848,  Eliza  M.  Eidwell,  one  of  the  daughters,  and 
her  husband  conveyed  her  life  estate  in  the  property  in  con- 
troversy to  George  S.  Smith,  from  whom  defendant  company 
claims  title.  March  20,  1848,  Mary  Anne  Cully,  another 
daughter,  and  her  husband  conveyed  her  life  estate  to  George 
S.  Smith.  On  the  12th  day  of  June,  1848,  in  consideration  of 
$500  to  them  paid  by  said  three  daughters,  said  sons  conveyed 
the  fee  in  this  property  to  the  three  daughters  by  quit-claim 
deed.  On  June  12,  1848,  Anne  Wadhame,  the  third  daughter, 
and  her  husband  sold  and  conveyed  to  Merwin  Cully,  husband 
of  Mary  Anne  Cully,  not  only  the  life  estate  of  Sarah  Anne 
Wadhame,  but  also  the  fee  simple  title  in  one-third  of  the  prem- 
ises for  $200.  July  24,  1848,  Merwin  Cully  and  Mary  Anne 
Cully  conveyed  to  George  S.  Smith,  not  the  life  estate  of  Mary 
Anne  Cully  in  one-third  of  this  property,  but  the  absolute  title 
*  in  fee  simple  for  $450. 

Without  going  into  further  detail  as  to  the  ^various  deeds  to 
Smith,  after  he  received  these  conveyances  he  erected  a  large 
and  valuable  building  on  said  lot.  The  defendant  company  pro- 
duced its  chain  of  title  for  all  of  said  premises,  showing  an  un- 
broken line  of  conveyances  from  the  President  of  the  United 
States  to  the  plaintiff  in  error,  the  Consumers'  Brewing  Com- 
pany, and  they  further  show  an  actual,  open,  notorious,  ex- 
clusive and  continuous  possession  under  color  of  right  in  these 
premises  since  1845,  a  period  of  sixty-seven  years. 

On  the  second  Monday  of  January,  1845,  these  premises  were 
offered  for  sale  by  the  county  treasurer  of  Licking  county  to  pay 
delinquent  taxes,  interest  and  penalties  and  were  not  sold  for 
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want  of  bidders.  On  the  second  Monday  of  January,  1845,  these 
premises  were  forfeited  to  the  state  of  Ohio  under  the  statute 
then  in  force  governing  forfeited  land  sales. 

On  the  second  Monday  of  December,  1845,  these  same  lands 
were  sold  by  the  county  auditor  under  the  act  of  March  1,  1831, 
providing  for  the  sale  of  lands  forfeited  to  the  state  for  non- 
payment of  taxes,  being  the  same  statute  that  is  now  in  force 
under  Section  2899  of  the  Revised  Statutes  of  Ohio.  The  land 
was  sold  to  one  F.  H.  Woodbridge,  August  15,  1846,  and  a  deed 
was  executed  by  the  auditor  of  the  county  to  Woodbridge  under 
said  sale.  September  19,  1846,  said  P.  H.  Woodbridge  and  wife 
conveyed  these  premises  by  quit-claim  deed  to  one  William  A. 
Boss.  August  4,  1848,  William  A.  Boss  and  wife  conveyed  said 
premises  to  said  George  S.  Smith.  November  10,  1849,  said 
George  S.  Smith  and  wife  conveyed  the  same  premises  to  Michael 
Morath,  in  which  deed  there  is  this  recital:  ''Being  the  same 
premises  heretofore  occupied  by  the  said  George  S.  Smith,,  on 
which  there  is  a  three-story  stone  building  known  as  the  Bazaar 
in  said  city."  June  22,  1889,  Michael  Morath  conveyed  these 
premises  to  Philomena  Worley.  June  20,  1889,  A.  J.  GriUey, 
sheriflp  of  said  county,  conveyed  these  premises  to  L.  P.  Schaus 
and  J.  H.  Hibbert.  On  the  17th  day  of  July,  1897,  said  premises 
were  set  off  and  assigned  in  severalty  to  the  said  L.  P.  Schaus  in 
partition  in  and  by  virtue  of  an  action  pending  in  the  common 
pleas  court  in  said  county,  in  which  L.  P.  Schaus  was  plaintiff 
and  Anna  Chilcote  and  others  were  defendants,  being  case  No. 
10,119  of  the  records  of  court  of  common  pleas  of  said  county. 

At  the  April  term  of  said  court  for  the  year  1897  said  parti- 
tion was  confirmed  by  the  court  and  the  clerk  was  ordered  to 
have  so  much  of  said  decree  recorded  as  would  show  the  trans- 
fer of  title  of  said  land.  On  December  11,  1905,  L.  P.  Schaus 
and  wife  conveyed  said  premises  to  the  Consumers'  Brewing 
Company,  a  corporation,  which  is  now  the  owner  and  holder  of 
said  premises  and  the  plaintiff  in  error  in  this  action.  The 
foregoing  citations  show  a  complete  chain  of  title  from  the  state 
of  Ohio  in  1846  to  the  Consumers'  Brewing  Company,  plaintiff 
in  error,  covering  a  period  of  sixty-five  years. 
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The  only  attack  made  upon  said  title  by  the  defendants  in 
error  is  their  contention  that  the  tax  deed  to  Woodbridge  for  the 
forfeiture  of  lands  for  the  non-payment  of  taxes  was  not  a 
legal  conveyance  and  was  void  and  passed  no  title  for  the  reason 
of  a  defective  description  in  the  tax  deed  or  upon  the  duplicate 
for  the  sale  of  forfeited  lands  to  the  state.  Under  the  act  of 
March  14,  1831,  in  force  at  the  time  these  lands  were  sold  for 
taxes,  as  well  as  in  Section  2899  of  the  Revised  Statutes,  when 
lands  are  forfeited  to  the  state  for  non-payment  of  taxes  all 
former  titles  to  said  lands  are  divested  and  extinguished,  and 
the  effect  of  the  tax  sale  was  to  work  a  forfeiture  of  all  the  prior 
estates  of  the  owner,  and  the  auditor's  deed  for  forfeited  land 
sold  under  said  act  of  March  14,  1831,  is  prima  facie  evidence  of 
title,  and  may  be  given  in  evidence  without  any  preliminary 
evidence.  The  statute  throws  upon  a  person  seeking  to  avoid 
this  deed  the  burden  of  showing  that  the  proceedings  prior  to 
its  execution  were  illegal.  Such  a  deed  is  not  only  prima  facie 
evidence,  but  the  Supreme  Court  of  Ohio  in  case  of  Lessee  of 
Ward  V.  Barrows,  2  0.  S.,  242,  held: 

*  *  In  favor  of  the  acts  of  public  officers,  the  law  will  presume 
all  to  have  been  rightly  done,  unless  the  circumstances  of  the 
case  overturn  this  presumption;  and  consequently,  as  stated  by 
the  Supreme  Court  of  Ohio  in  Bank  of  the  United  States  v. 
Dandridge,  12  "Wheaton,  page  70,  *acts  done  which  presuppose 
the  existence  of  other  acts  to  make  them  legally  operative,  are 
presumptive  proof  of  the  latter.'  " 

The  auditor's  deed  was  prima  facie  evidence  without  any 
proof  of  the  regularity  of  the  proceedings  resulting  in  the  sale 
of  the  land.     14  0.  R.,  208 ;  27  0.  S.,  592. 

The  effect  of  this  rule,  as  before  shown,  is  to  shift  the  burden 
of  proof  by  imposing  on  the  party  asserting  the  invalidity  of 
the  deed  the  duty  of  showing  it  to  be  void  for  want  of  com- 
pliance with  the  statute  in  the  proceedings  leading  to  the  al- 
leged forfeiture.  As  we  have  said,  the  only  objection  to  or  de- 
fect of  the  tax  deed  is  that  is  rendered  void  because  the  de- 
scription is  not  good;  that  is,  that  the  words  '*50  feet  off  the 
west  half  of  lot  46"  does  not  describe  the  property  in  contro- 
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versy.  This  lot  46  is  a  lot  99  feet  east  and  west  and  198  feet 
north  and  south  in  the  city  of  Newark,  as  shown  by  the 
plat  offered  in  evidence.  If  this  deed  had  described  it  as  the 
**west  half  of  lot  46"  the  description  would  be  perfect,  but  it 
says  ''50  feet  of  the  west  half  of  lot  number  46." 

**0f"  is  a  preposition  meaning  ''belong  to."  "A  descrip- 
tion in  an  auditor's  de^d  need  not  be  of  a  greater  certainty 
than  any  other  conveyance  by  deed  of  individuals,  and  the  same 
is  to  be  literally  construed  to  carry  out  the  intention  of  the 
parties." 

It  is  held  in  29  0.  S.,  150,  that  "extraneous  testimony  is  ad- 
missible to  identify  land  conveyed  by  the  following  description, 
to- wit,  'a  tract  or  lot  of  land  known  as  the  east  half  of  the 
southwest  division  of  Section  17,'  although  such  testimony  shows 
that  the  land  so  conveyed  is  less  in  quantity  than  a  mathematical 
half  of  the  division." 

Without  pursuing  the  discussion  further  as  to  the  validity 
of  the  tax  deed,  how  can  the  former  owners  have  anv  interest 
in  these  forfeited  lands  to  the  state  for  non-payment  of  taxes? 
The  state  owns  the  fee  simple  title  to  the  property  and  can  make 
a  sale  of  the  same  under  the  law.  To  attack  a  title  of  this  kind 
the  former  owner  must  show  some  irregularity  that  will  in- 
validate the  forfeiture.  The  only  alleged  irregularity  in  this 
deed  is  as  to  the  description,  and  we  do  not  think  it  such  a 
defect  as  to  invalidate  the  title  conveyed  by  the  auditor  in  his 
deed  made  August  15,  1846.  Under  these  deeds  the  plaintiff 
in  error  and  its  predecessors  in  title,  from  whom  it  claimed,  have 
been  in  possession  for  over  fifty  years.  We  think  it  too  late  to 
attack  the  validity  of  this  conveyance,  and  if  the  conveyance  is 
legal  it  passes  all  the  title,  legal  and  equitable,  owned  by  the 
prior  owners  of  said  premises,  and  vests  in  the  plaintiff  in  error 
by  succession  an  absolute  estate  in  free  simple ;  and  being  of  this 
opinion,  w'e  must  hold  there  was  error  '\p  the  court  below  in 
finding  that  the  title  to  this  property,  or  any  part  of  it,  is  in  the 
defendants,  and  for  these  reasons  the  judgment  of  the  court 
below  is  reversed  and  the  cause  is  remanded  to  the  common  pleas 
for  new  trial  and  further  proceedings  according  to  law. 
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RIGHTS  IN  A  PARTIALLY  VACATED  STREET. 

Circuit  Court  of  Cuyahoga  County. 

Elizabeth  S.  Campbell  v.  Chas.  F.  M.  Mitchell  and 

Harrt  Crabtree. 

Decided,  November  13,  1911. 

Vacation  of  8treet--Al>utter*8  Rights. 

When  the  easterly  25  feet  of  a  40  foot  street  is  vacated,  20  feet  only 
of  th^  vacated  portion  accrues  to  the  owner  abutting  upon  the 
easterly  side  of  the  street  and  such  owner  has  no  further  rights 
in  the  westerly,  unvacated,  15  feet  of  the  street 

Z).  R.  Mooky  for  plaintiff  in  error. 
C.  O.  Reynolds,  contra. 

Henry,  J. ;  Winch,  J.,  and  Marvin,  J.,  concur. 

Opening  into  the  north  side  of  Superior  avenue  in  the  city  of 
Cleveland,  and  lying  parallel  to  and  between  East  80th  street 
and  East  81st  street,  there  formerly  existed  a  dead  end  street, 
forty  feet  wide,  called  Grafton  avenue,  which  was  dedicated  and 
accepted  as  such  when  L.  Breckenridge  allotted  this  territory 
in  1872.  The  plaintiff  owns  a  lot  extending  from  Grafton  ave- 
nue west  to  East  80th  street,  and  the  defendants  own  lots  fur- 
ther north  which  extended  from  Grafton  avenue  east  to  East 
81st  street. 

In  1900,  the  city  council  vacated  the  easterly  twenty-five  feet 
of  Qrafton  avenue,  and  the  lot  owners  on  that  side  fenced  into 
their  own  lots  the  land  so  vacated  opposite  thereto;  but  erected 
no  buildings  west  of  the  original  meridian  line  of  the  street. 

In  1905  the  council  vacated  the  remainder  of  Grafton  ave- 
nue, and  plaintiff  thereupon  fenced  into  her  lot  the  land  so  va- 
cated opposite  the  same.  This  fence  the  defendants  have  torn 
down,  and  they  threaten  and  claim  the  right  to  continue  tear- 
ing it  down  as  an  obstruction  to  their  right-of-way  over  what 
was  Grafton  avenue  to  Superior  avenue.  They  claim  this 
right  as  abutters  on  that  part  of  Grafton  avenue  which  remained 
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a  public  street  after  more  than  half  of  it  had  been  vacated  on 
their  side.  But  inasmuch  as  the  accretion  to  their  abutting 
lots  from  the  first  vacation  could  embrace  no  more  than  half  the 
width  of  the  original  street,  and  since  their  lots,  including  such 
accretion,  no  longer  abutted  on  Grafton  avenue,  it  follows  that 
after  said  first  vacation,  they  ceased  to  have  any  abutters'  rights 
in  the  westerly  fifteen  feet  thereof,  and  hence  they  have  no  right 
to  interfere  with  plaintiff's  fence.  Whatever  way  of  necessity 
or  right  remained  to  the  easterly  lot  owners  might  have  been 
amply  and  equitably  satisfied  out  of  the  middle  ten  feet  of  the 
original  street,  and  for  aught  we  know,  may  yet  be.  The  de- 
fendants  are,  and  the  plaintiff  is  not,  inclosing  or  claiming  the 
right  to  inclose  said  middle  ten  feet. 

The  defendants'  further  claim  of  right  to  prevent  plaintiff 
from  inclosing  the  westerly  fifteen  feet,  finds  no  support  in 
either  the  law  or  the  equity  of  the  matter.  An  injunction  will 
be  allowed  plaintiff  as  prayed  for. 


NATURE  OF  ACTION  FOR  RECOVERY  OF  MONEY 
FRAUDULENTLY  WITHHELD. 

Cfircult  Court  of  Cuyahoga  County. 

Henry  Harlow,  as  Guardian,  v.  John  Hoehn  et  al;  and 
Henry  Harlow,  as  Administrator,  v.  Susie  E. 

Clampitt  et  al. 

Decided,  November  21,  1911. 

Appeals. 

An  action  for  an  accounting  and  recovery  of  money  alleged  to  have 
been  fraudulently  withheld  on  certain  mortgage  loan  Investments, 
made  by  plaintiff  through  defendant,  and  collected  by  the  latter, 
is  an  action  for  money  only  and  not  appealable. 

B.  PearcBj  for  plaintiffs. 

McGraw  &  Messick  and  N.  S,  Good,  contra. 

Henry,  J. ;  Winch,  J.,  and  Marvin,  J.,  concur. 

The  issues  whereon  these  eases  were  tried  below  were  raised 
by  the  fourth  amended  petition  and  the  subsequent  pleadings  ad- 
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dressed  thereto.  All  the  original  defendants  except  Southern,  had 
been  eliminated  on  its  becoming  apf)arent  that  they  were  inno- 
cent purchasers  of  the  lands  sought  to  be  recovered  from  them. 
Furthermore,  the  death  of  the  original  plaintiff's  ward,  Mrs. 
Abbie  Harlow,  pending  the  action  below,  was  followed  by  a 
revivor  of  the  action  in  the  name  of  Henry  Harlow  as  administra- 
tor of  her  estate.  In  its  final  aspect,  the  cause  reduced  itself, 
therefore,  merely  to  a  controversy  between  said  administrator, 
as  plaintiff,  and  said  Southern,  as  defendant.  In  each  case  the 
plaintiff  seeks  an  accounting  and  recovery  of  the  moneys  alleged 
to  have  been  fraudulently  withheld  from  his  decedent  by  said 
Southern  on  certain  mortgage  loan  investments  made  by  her. 
She  bought  mortgages  from  Southern.  He  claims  to  have  later 
re-purchased  them  from  her,  and  having  foreclosed  the  same 
for  his  own  account,  he  bought  in  the  mortgaged  property  on  the 
foreclosure  sales,  and  subsequently  sold  the  same  to  the  other 
defendants  who  are  now  out  of  the  case,  as  aforesaid.  Plaint- 
iff claims  that  his  decedent,  being  of  weak  mind  by  reason  of 
advanced  age,  and  confiding  in  Southern  as  her  advisor  in 
matters  of  investment,  and  as  her  agent  to  make  collections 
for  her,  was  deceived  and  defrauded  by  him,  in  that,  without 
her  knowledge,  he  retained  and  foreclosed  said  mortgages  in 
his  own  name,  and  converted  the  proceeds  to  his  own  use, 
paying  her  nothing  except  fictitious  interest  collections  after  the 
mortgages  were  in  default. 

The  question  now  presented  to  us  is  whether  these  actions  are 
appealable.  Their  final,  and  not  their  original,  aspect  must 
control  the  question  whether  or  not  they  were  triable  to  a  jury 
and  hence  non-appealable.  In  Raymond  v.  Railroad  Company, 
57  Ohio  State,  271,  it  was  held : 

**  Under  our  system  of  pleading,  a  plaintiff  may  be  permitted 
to  substitute  an  amended  petition  in  place  of  the  original  which 
may  have  the  effect  to  change  the  form  of  action  from  an 
equitable  to  a  legal  action,  the  basis  and  the  ultimate  object  of 
the  action  remaining  the  same.  And  if  such  change  is  made, 
the  court,  in  determining  the  issues  to  be  tried,  will  look  wholly 
to  the  amanded  pleadings,  disregarding  the  original  and  the 
cause  will  thereafter  be  treated  as  a  suit  at  law,  and  will  proceed 
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to  trial  and  judgment  as  though  it  had  been  commenced  as  a 
legal  action."  ♦ 

Some  countenance  is  given  to  the  appealability  of  cases  like 
those  before  us,  in  Black,  Receiver,  v.  Boyd,  50  Ohio  State,  46, 
where  it  was  held: 

''The  equity  jurisdiction  of  a  court  of  conmion  pleas,  in 
matters  of  mutual  and  complicated  accounts,  is  not  abrogated 
by  Section  5130,  Revised  Statutes,  which  provides  that  either 
party  may  demand  a  jury  trial  of  'issues  of  fact  arising  in 
actions  for  Recovery  of  money  only. '  An  action  is  not  one  for  the 
recovery  of  money  only  within  the  purview  of  the  statute,  where, 
to  administer  full  aud  complete  reldef  therein,  it  is  necessary 
to  invoke  the  equity  powers  of  the  court  to  adjust  the  accounts 
between  the  parties  and  in  such  case  either  party  may,  by  vir- 
tue of  Section  5226  of  the  Revised  Statutes,  appeal  to  the  circuit 
court  from  the  judgment  of  the  court  of  common  pleas." 

But  this  decision  was  overruled  in  Wilson  Improvement  Co. 
V.  Malone,  72  Ohio  State,  where  it  was  held: 

* '  In  view  of  the  comprehensive  terms  of  Section  5130,  Revised 
Statutes,  issues  of  fact  in  all  actions  '  for  the  recovery  of  money 
only,  are  triable  to  a  jury  and  no  exception  is  admitted  because 
of  the  number  of  the  items  in  an  account  which  is  the  basis  of 
the  action,  unless  there  is  such  relation  of  parties  as  will  author- 
ize a  court  of  equity  to  decree  an  accounting  by  one  for  the 
information  of  the  court  and  his  adversary. 

''Within  the  meaning  of  the  section  an  action  for  money 
is  an  action  for  money  only,  unless  there  is  sought  some  form 
of  relief  peculiar  to  courts  of  equity,  and  the  action  can  not 
be  appealed  from  the  common  pleas  to  the  circuit  court 
(Block,  Receiver,  v.  Boyd,  50  Ohio  St.,  46,  overruled.)" 

It  might  perhaps  be  argued  that  the  appealability  of  the  cases 
before  us  is  sustained  by  Bricker  v.  Elliott,  Admr.,  55  Ohio  State, 
577  where  it  was  held: 

"A  suit  to  compel  a  trustee  to  account  to  the  beneficiaries 
of  his  trust  and  for  a  judgment  for  the  amount  which,  upon 
such  accounting,  may  be  found  in  his  hands,  is  not  an  action 
for  the  recovery  of  money  only,  and  from  the  judgment  of  the 
court  of  common  pleas  in  such  action  either  party  may  appeal 
to  the  circuit  court." 


CIRCUIT  COURT  REPORTS— NEW  SERIES.       487 
1913.]  Cuyahoga  County. 

In  that  case  Shauck,  J.,  said  at  pp.  579  and  580: 

**The  adjudications  of  this  court  determine  that,  if  the  ac- 
tion is  for  that  purpose  only,  it  is  triable  by  jury,  even  though 
the  principles  upon  which  a  recovery  is  sought  are  equitable 
in  their  nature  and  origin.  They  also  determine  that  cases  are 
so  triable  if  the  remedy  of  accounting  in  equity  is  not  necessary 
to  full  and  adequate  relief  even  though  disclosures  from  the 
defendant  may  be  desired. 

'*In  the  original  petition  th^  plaintiff  did  not  allege  an 
indebtedness  for  a  definite  amount  due  from  the  defendant.  He 
alleged  facts  which  excused  him  from  doing  so,  by  showing  that, 
although  the  parties  were  adversary  in  the  suit,  they  had  not 
been  so  in  the  transactions  out  of  which  it  arose. 

**The  case  alleged  showed  that  the  defendant  was  a  trustee; 
that  in  consequence  of  the  trust  and  confidence  reposed  in  him 
by  his  mother,  he  was  in  possession  of  funds  belonging  to  her, 
whose  amount  he  knew,  and  she  did  not.  The  case  was  not 
for  money  only.  It  invoked  the  exercise  of  equitable  jurisdic- 
tion to  compel  the  trustee  to  render  an  account  necessary  to  the 
ascertainment  of  the  amount  due,  and  for  a  judgment  for  that 
amount  when  ascertained.'' 

It  will  be  observed,  however,  that  in  the  cases  before  us,  no 
trust  or  other  relationship  between  Southern  and  Mrs.  Harlow 
is  set  up,  that  would  justify  or  require  final  relief  of  an  equitable 
nature.  The  ultimate  relief  sought,  notwithstanding  that  no 
specific  amount  is  prayed  for,  and  that  a  discovery  is  asked  to 
ascertain  the  amount  recoverable,  is  money  only.  No  lien  is 
sought  to  be  declared;  no  fund  is  to  be  traced;  no  equitable 
accounting,  as  between  fiduciaries,  is  appropriate.  All  that  is 
sought  is  to  ascertain  the  amount  due  and  recover  judgment 
therefor.  We  think  that  the  cases  here  are  governed  by  Oun- 
s€mlus,  Admr.,  v.  Peiiit,  Admr.f  46  Ohio  State,  27,  where  it 
was  held: 

* '  The  right  to  trial  by  jury  does  not  depend  upon  the  principles 
upon  which  relief  is  asked,  but  upon  the  nature  and  character 
of  the  relief  sought.  If  the  relief  sought  is  a  judgment  for 
money  only,  the  fact  that  before  the  adoption  of  our  reformed 
system  of  procedure,  the  proper  remedy  would  have  been  by  a 
suit  in  equity,  does  not  affect  the  right  of  either  party  to  a 
trial  by  jury  upon  any  issue  of  fact  made  by  the  pleadings." 
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Also  in  point  is  Lcmge  v.  Lange,  69  Ohio  State,  347,  where  it 
was  held: 

''In  an  action  for  money,  not  requiring  a  decree  granting 
some  mode  of  equitable  relief,  an  appeal  can  not,  under  Section 
5226,  Revised  Statutes,  be  taken  from  the  court  of  common  pleas 
to  the  circuit  court,  although  the  determination  of  the  rights 
of  the  parties  may  involve  the  application  of  principles  which 
are  of  equitable  origin  and  nature. 

In  that  case  Shauck,  J.,  said  at  p.  349 : 

''However  uniformly  it  may  appear  that  appealable  actions 
are  equitable,  the  Legislature  has  not  used  appropriate  terms  to 
make  all  equitable  actions  appealable.  While  the  constitutional 
requirement  that  the  right  of  trial  by  jury  shall  remain  inviolate 
has  been  effective  to  continue  that  right  in  all  cases  which  were 
triable  to  a  jury  at  the  time  of  the  adoption  of  the  Constitution, 
it  has  not  prevented,  nor  was  it  intended  to  prevent,  the  ex- 
tension of  the  right  of  trial  by  jury  to  cases  which  were  not 
so  triable  at  the  time  of  the  adoption  of  the  Constitution;  and 
every  case  included  in  such  extension  of  the  right  of  trial  by 
jury  is  thereby  excluded  from  the  category  of  cases  appealable, 
however  clearly  it  may  appear  that  the  rights  of  the  parties 
depend  upon  the  application  of  principles  which  are  of  equitable 
origin  and  nature." 

We  hold,  therefore,  that  the  cases  before  us,  in  their  final 
aspect,  are  "actions  for  money  only'';  that  they  were  therefore 
"triable  to  a  jury"  below;  and  hence  that  no  appeal  lies.  The 
appeals  will  be  dismissed. 
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GARNISHEE  OF  AN  ASSIGNEE. 

Circuit  Court  of  Cuyahoga  County. 

The  National  Radiator  Company  v.  E.  J.  Hobday  et  al. 

Decided,  November  21,  1911. 

Qamishee  Process — Good  Against  Assignee  of  Insolvent  Estate,  When. 

An  assignee  or  trustee  in  insolvency  may  be  garniaheed  by  a  creditor  of 
a  distributee  of  the  insolvent  estate,  after  order  of  distribution  is 
made. 

Thompson  &  Hine,  for  plaintiff  in  error. 
Hobday  &  Quigley,  contra. 

Henry,  J.;  Winch,  J.,  and  Marvin,  J.,  concur. 

The  sole  question  in  this  case  is  whether  or  not  an  assignee 
or  trustee  in  insolvency  may  be  garnisheed  by  the  creditor  of  a 
distributee  of  the  insolvent  estate  after  order  of  distribution 
made. 

In  Orlopp  V.  Schueller,  72  0.  S.,  41,  it  was  held  that  property 
or  money  held  by  the  executor  or  administrator  of  an  estate  in 
his  representative  capacity,  can  not  be  reached  by  attachment  or 
garnishee  process  in  an  action  against  the  heir  or  legatee  before 
an  order  of  distribution  has  been  made,  and  that  the  provisions 
of  Section  5531,  Revised  Statutes,  now  General  Code,  Section 
11829,  neither  apply  to  nor  authorize  the  service  of  garnishment ' 
on  an  executor  or  administrator.  It  was  there  held  that  execu- 
tors and  administrators  are  not  public  officers  within  the  mean- 
ing of  the  phrase  ** other  officers,"  as  contained  in  the  statute 
as  follows: 

''The  service  of  process  of  garnishment  upon  the  sheriff, 
coroner,  clerk,  constable,  master  commissioner,  marshal  of  the 
municipal  corporation,  or  other  officer  having  in  his  possession 
any  money,  claim,  or  other  property  of  the  defendant,  or  in 
which  the  defendant  has  an  interest,  shall  bind  it  from  the 
time  of  service,"  etc. 

As  the  Supreme  Court  points  out,  this  statute  does  not  under- 
take to  ''provide  or  prescribe  who  may  be  served  with  garnishee 
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process,"  but  only  'Ho  define  the  effect  of  service  of  the  process 
of  garnishment  upon  public  ofBicers." 

As  said,  however,  in  Sampsell  v.  SampseU^  17  C.  C,  455,  at 
page  460,  a  writ  of  garnishment,  under  favor  of  the  preceding 
section,  may  be  issued  against  ''any  person,  partnership  or 
corporation"  that  is  possessed  of  property  of  the  defendant. 
But  this  provision  has  been  generally  construed  as  not  applying 
to  public  officials,  and  this  is  upon  a  theory  of  public  policy 
requiring  that  the  course  of  legal  proceedings,  and  the  duties 
of  public  officers,  shall  not  be  interfered  with  so  as  to  protract 
litigation,  produce  conflict  of  jurisdiction,  or  otherwise  embarrass 
the  public  business,  unless  the  Gteneral  Assembly,  by  law, 
unequivocally  provides' that  it  may  be  done. 

But,  inasmuch  as  the  General  Assembly  has  provided  for 
the  effect  of  the  service  of  the  writ  of  garnishment  upon  certain 
named  officials,  it  must  be  held  as  against  these,  at  least,  that 
the  issuance  of  the  writ  is  authorized  by  the  general  language 
of  General  Code,  Section  11828.  So,  also,  with  respect  to  any 
officer,  public  or  private,  who  is  not  strictly  an  "other  officer" 
within  the  meaning  of  General  Code,  Section  11829,  it  must 
be  held  that  the  language  of  the  preceding  section  is  sufficiently 
broad  to  authorize  the  issuance  against  him  of  the  writ  of  attach- 
ment, unless  it  shall  appear  that  such  issuance  is  in  conflict  with 
the  rule  of  public  policy  above  stated,  and  not  within  the  legis- 
lative waiver  or  modification  thereof. 

Where  an  order  of  distribution  has  been  made,  an  assignee, 
administrator,  executor  or  guardian  may  be  sued  by  any  dis- 
tributee, or  his  assigns,  for  his  or  their  distributive  share. 
Braden  v.  Mercer,  44  0.  S.,  339 ;  Qarver  v.  Tisinger,  46  O.  S., 
56 ;    Webster  v.  Bible  Society,  50  0.  S.,  1. 

If  public  policy  under  such  circumstances  does  not  forbid 
the  creditors  of  such  officers  to  sue  them  for  the  recovery  of 
distributive  shares,  there  would  seem  to  be  no  reason  why, 
under  like  circumstances,  a  creditor  of  such  creditor  may  not 
have  the  remedy  of  attachment  or  garnishment.  If  we  are  right 
in  thus  thinking,  this  case  is  not  governed  by  either  branch 
of  the  syllabus  of  Orlopp  v.  Schiieller,  supra.  The  first  branch 
does  not  apply,  because  liere  an  order  of  distribution  was  made. 
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whereas  in  that  case  none  had  been  made.  The  second  branch 
does  not  apply  because  the  right  to  have  the  writ  issued  against 
Crosser,  trustee,  in  the  case  at  bar,  does  not  depend  upon 
Revised  Statutes,  Section  5531  (General  Code,  Section  11829), 
but  is  allowable  under  the  general  language  of  the  preceding 
section. 

It  may  be  added  that  Crosser,  trustee,  is  not  here  objecting. 
On  the  contrary,  he  filed  an  answer  alleging  that  he  held  money 
of  the  defendant  in  attachment  subject  to  an  order  of  distribu- 
tion made  by  the  insolvency  court  of  this  county,  and  subject 
to  such  order  as  might  be  made  by  the  court  which  issued  the 
writ  of  garnishment. 

The  judgment  is  affirmed. 


PA1LUR£  or  ASSENT  TO  GONTRACT  POR  SALE  AND 

PURCHASE. 

Circuit  Court  of  Cuyahoga  County. 

The  Arthur  Coal,  &  Coke  Company  v.  PrrrsBURO. 

Coal  Company. 

Decided,  November  27,  1911. 

Mistake  in  Identity — Right  of  Set-off — Contract  Not  Created. 

When  a  purchaser  buys  from  one  whom  he  supposes  to  be  his  debtor 
and  against  whom  he  would  have  a  right  of  set-off,  a  mistake  as 
to  the  identity  of  the  vendor  prevents  the  contract  from  coming 
into  existence  for  want  of  assent. 

Lang,  Cassidy  &  Copeland,  for  plaintiff  in  error. 
Holding,  Masten,  Dunca/n  &  Leckie,  contra. 

Henry,  J.;  Winch,  J.,  and  Marvin,  J.,  concur. 

The  Arthur  Coal  &  Coke  Company,  which  was  plaintiff 
below,  and  is  plaintiff  in  error  here,  sued  as  assignee  of  the 
Phillips  Coal  &  Coke  Company,  an  Ohio  corporation,  upon 
an  amount  for  coal  sold  to  defendant  under  a  contract  evidenced 
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by  a  letter  written  by  defendant  to  **the  Phillips  Coal  &  Coke 
Company,"  and  by  a  letter  of  acknowledgment  of  the  same 
date  from  the  recipient  of  the  order.  The  defendant  contends 
that  its  contract  was  not  with  plaintiff's  assignor,  but  with  an 
older  concern  of  the  same  name,  not  an  Ohio  corporation,  against 
which  it  had  an  account,  and  that  it  is  therefore  entitled  to  set 
off  its  account  against  said  older  concern,  it  being  stipulated 
that  the  mutual  accounts  are  identical  in  amount,  so  that  the 
set-off,  if  allowed,  constitutes  a  complete  defense. 

There  is  some  dispute  in  the  evidence  as  to  whether  the 
defendant  was  not  seasonably  apprised  of  the  distinction  be- 
tween the  two  companies  bearing  the  name  '*the  Phillips  Coal 
&  Coke  Company.*'  The  jury's  verdict  implies  a  finding  that 
the  defendant  had  no  notice  of  the  distinction,  and  there  ia 
suflBcient  evidence  to  support  this  finding. 

C.  L.  Arthur  dealt  with  the  defendants  agent  of  both  com- 
panies in  succession.  Both  companies  occupied  the  same  office, 
conducted  the  same  kind  of  business,  used  the  same  stationery, 
and  in  other  ways,  disclosed  by  the  evidence,  afforded  abundant 
warrant  for  the  jury's  finding  in  this  behalf.  As  regards  the 
identity  of  the  vendor,  it  may  be  assumed,  therefore,  that  the 
defendant  was  deceived,  and  also  that  it  was  prejudiced,  unless 
it  can  avail  itself  of  its  set-off.  With  respect  to  the  identity  of 
the  parties  to  the  alleged  contract,  their  minds  failed  to  meet. 
The  action  here  is  upon  an  express  contract,  the  plaintiff  having 
disavowed  any  reliance  whatever  upon  an  implied  contract. 
Nor  would  this  make  any  difference,  for,  in  The  Colunibus,  nock- 
ing Valley  &  Toledo  R,  R.  Co,  v.  Oaffney,  65  0.  S.,  104,  it  was 
expressly  held  that  *'The  meeting  of  the  minds  of  parties  upon 
its  terms  is  necessary  to  the  making  of  a  contract;  and  this  is 
so  whether  it  be  an  express  contract  or  an  impUed  one,  if,  in 
the  latter  case,  the  contract  to  be  proved  is  an  actual  one  as 
distinguished  from  a  constructive  contract." 

The  charge  to  the  jury  presents,  therefore,  the  sole  grounds 
of  error  complained  of  here. 

The  court  charged,  that  notwithstanding  the  selling  agent, 
Mr.  Arthur,  may  have  been  in  fact  acting  for  plaintiff's  assignor 
in  making  the  contract,  yet,  if  he  did  not  so  inform  the  defend- 
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ant,  and  if  the  defendant  in  good  faith  supposed  and  believed 
it  was  contracting  with  a  company  with  which  it  had  previously 
dealt,  and  which  was  indebted  to  it,  the  situation  would  be  that 
the  minds  of  the  parties  never  met  in  respect  to  a  material 
part  of  the  contract. 

And  again,  the  court  charged  that  the  burden  of  proof  is 
upon  the  plaintiff  to  show  that  the  contract  was  made  between 
the  defendant  and  plaintiff's  assignor,  or,  in  other  words,  that 
defendant  was  informed  or  knew  that  it  was  contracting  for  the 
purchase  of  said  coal  with  plaintiff's  assignor,  and  not  with  the 
company  with  which  it  had  previously  dealt  under  that  name. 

It  is,  no  doubt,  ordinarily  true  that  the  identity  of  the  vendor 
in  an  executed  contract  for  sale  is  of  no  moment  to  the  vendee 
who  has  negotiated  with  one  person,  believing  him  to  be  another, 
and  has  received  and  retained  the  goods  bargained  for.  Or- 
dinarily, too,  the  burden  of  proof  with  regard  to  the  identity  of 
parties  is  fully  satisfied  by  showing  mere  identity  of  names  of 
persons.  Where,  however,  the  vendee's  right  of  set-off  is  in- 
volved, and  where  there  is,  as  in  this'  case,  a  confusion  of 
identity,  an  occasion  for  the  application  of  the  rules  laid  down 
by  the  trial  court  may  well  arise.  Cases  of  this  sort,  though 
unusual,  except  where  deliberate  fraud  is  perpetrated,  are  never- 
theless treated  of  in  the  books.  In  Benjamin  on  SdleSj  7th  Edi- 
tion, Section  58,  the  distinction  is  laid  down  as  follows: 

*'A  mistake  as  to  the  person  with  whom  the  contract  is  made 
may  or  may  not  avoid  the  sale,  according  to  circumstances. 
In  the  common  case  of  a  trader  who  sells  for  cash,  it  can  make 
no  possible  difference  to  him  whether  the  buyer  be  Smith  or 
Jones,  and  mistake  of  identity  would  not  prevent  the  formation 
of  the  contract.  But  when  the  identity  of  the  person  is  an  im- 
portant element  in  the  sale,  as  if  it  be  on  credit,  where  the  in- 
solvency of  the  buyer  is  the  chief  motive  which  influences  the 
assent  of  the  vendor,  or  when  the  purchaser  buys  from  one  whom 
he  supposes  to  be  his  debtor  and  against  whom  he  would  have 
the  right  to  set  off  the  price,  a  mistake  as  to  the  person  dealt 
with  prevents  the  contract  from  coming  into  existence  for  want 
of  assent. ' ' 

See  also:  Parsons  on  Contracts,  9th  Ed.,  p.  565;  Mechem  on 
Sales,  Section  267 ;  Walds  Pollock  on  Contracts,  5th  Ed.,  p.  591. 
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We  have  examined  the  cases  cited  by  the  plaintiff  in  error 
without  discerning  any  snfiScient  reason  for  refusing  to  recog- 
nize the  rule  laid  down  by  Benjamin,  and  the  judgment  is 
affirmed. 


REFUSAL  TO  PUNISH  FOK  CONTEMFr  IN  F  AUNG  TO  PAY 

ALIMONY. 

Circuit  Ck)urt  of  Cuyahoga  County. 

Lulu  S.  Mackenzie  v.  Peter  Mackenzie. 
Decided,  November  27,  1911. 

Contempt  Proceedings — Refusal  to  Punish  Discretionary, 

1.  Though  Judgments  in  contempt  proceedings  are  reviewable  on  error, 
a  refusal  to  punish  for  contempt  is,  in  general,  a  matter  wholly 
within  the  discretion  of  the  court 

2.  Such  discretion  is  not  abused  where  the  trial  court  refuses  to 
punish  a  defendant  (or  failure  to  pay  alimony,  the  plaintiff  her- 
self, having  removed  a  child  of  the  parties  beyond  the  jurisdiction 
of  the  court  so  as  to  prevent  the  defendant  from  visiting  it,  as 
allowed  by  the  court. 

P.  G,  KassulJcer,  for  plaintiff  in  error. 
B,  E.  McKisson,  contra. 

Henry,  J.;  Winch,  J.,  and  Marvin,  J.,  concur. 

Though  judgments  in  contempt  proceedings  are  reviewable 
on  error  by  General  Code,  12146,  a  refusal  to  punish  for  con- 
tempt is,  in  general,  a  matter  wholly  within  the  discretion  of  the 

trial  court.  Such  a  proceeding  is  gtmsi-criminal,  and  though 
jurisdiction  therein  may  be  invoked  by  persons  aggrieved,  by 

disobedience  of  the  court's  orders,  it  is  primarily  for  the  vindica- 
tion of  the  dignity  and  sovereignty  of  the  state  in  the  exercise 
of  its  judicial  power,  rather  than  for  the  redress  of  private 
wrongs,  that  such  jurisdiction  is  exercised.  One  who  is  punished 
for  contempt  may  have  his  review.  But  one  who  unavailingly 
invokes  such  punishment  for  another,  can  complain  only,  if  at 
all,  of  the  abuse  of  the  court's  discretion  in  refusing  so  to 
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punish.  Here  the  plaintiflE,  having  taken  her  child  beyond  the 
jurisdiction  of  the  court  that  had  awarded  her  alimony,  and  also 
the  custody  of  said  infant,  subject,  however,  to  the  defendant's 
right  to  see  and  visit  it,  can  not  complain  of  abuse  of  discretion 
by  said  court  in  refusing  to  punish  the  defendant  for  contempt 
for  discontinuing  payment  of  such  alimony. 
The  judgment  is  affirmed. 


PROSECUTION  UNDER  THE  CIVIL  RIGHTS  STATUTE. 

Circuit  Court  of  Cuyahoga  County. 

Harry  E.  Davis  v.  Euclid  Avenue  Garden  Theatre  Company. 

Decided,  November  27,  1911. 

Civil  Rights — Aiding  and  Inciting  Denial,  a  Separate  Offense — Refusal 
to  Sell  Theatre  Tickets. 

1.  Two  refusals  at  different  times  to  sell  tickets  to  one  performance  at 
a  theatre,  constitute  but  one  violation  of  the  civil  rights  act. 

2.  Aiding  or  Inciting  a  denial  of  civil  rights  under  General  Code,  Sec- 

tion 12940,  is  a  distinct  and  separate  offense,  and  one  guilty  of  it 
is  punishable,  notwithstanding  he  whom  he  aided  or  incited  has 
been  convicted  of  the  concomitant  offense. 

Pattisan  &  Austin,  for  plaintiff  in  error. 
White,  Johnson  &  Cannon,  contra. 

Henry,  J.;  Winch,  J.,  and  Marvin,  J.,  concur. 

The  parties  to  this  proceeding  in  error  stand  here  as  they 
stood  below.  There  the  plaintiff,  who  is  of  African  descent, 
sued  for  damages  under  the  Civil  Rights  Act,  Bates'  Statutes 
(4426-1)  and  (4426-2),  now  General  Code,  Section  12940,  for 
defendant's  refusal,  on  August  3,  1909,  to  accord  him  **the  full 
and  equal  enjoyment  of  the  accommodations,  advantages,  facil- 
ities and  privileges,"  of  its  theatre,  ** subject  only  to  the  condi- 
tions and  limitations  established  by  law,  and  applicable  alike  to  all 
the  citizens,"  in  that  on  the  afternoon  of  said  day,  by  and 
through  its  agent    Max  Davis  at  its  down-town  ticket  oj£ee  in 
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Burrows  Brothers'  bookstore  in  Cleveland,  it  twice  declined  to 
sell  plaintiff  tickets  for  its  matinee  performance  on  the  following 
day,  though  it  then  and  there  had  tickets  for  sale,  and  plaintiff 
tendered  the  usual  price  therefor. 

In  his  original  petition,  plaintiff  complained  of  these  two 
refusals  in  two  separately  stated  and  numbered  causes  of  action. 
On  motion  he  was  thereupon  required  to  elect  on  which  cause 
of  action  he  would  rely.  To  this  ruling  he  excepted,  and  made 
his  election  to  rely  on  the  second  refusal,  as  set  forth  in  his 
second  cause  of  action.  We  hold  that  the  court  did  not  err  in 
thus  ruling.  The  reiterated  refusal  to  sell  plaintiff  tickets  to 
one  and  the  same  performance  constituted  but  one  cause  of 
action,  and  his  attempt  to  assert  two  causes  of  action  in  his 
petition  was  properly  challenged  and  prevented. 

The  defendant  thereupon  filed  its  answer  to  the  amended 
petition,  pleading  a  general  denial  and  also  alleging  as  a  bar 
to  the  action  that  the  said  agent.  Max  Davis,  had,  upon  the 
same  state  of  facts,  been  convicted  and  punished  by  the  police 
court  of  said  city.  This  defense  is  based  upon  the  concluding 
clause  of  the  second  section  of  said  act,  which  reads  as  follows: 

*'That  any  person  who  shall  violate  any  of  the  provisions  of 
the  foregoing  section  by  denying  to  any  citizen,  except  for  rea- 
sons applicable  alike  to  all  citizens  of  every  race  and  color,  and 
regardless  of  color  or  race,  the  full  enjoyment  of  any  of  the  ac- 
commodations, advantages,  facilities  or  privileges  in  said  section 
enumerated,  or  by  aiding  or  inciting  such  denial,  shall,  for 
every  such  offense  forfeit  and  pay  a  sum  not  less  than  fifty 
($50)  dollars  nor  more  than  five  hundred  ($500)  dollars  to  the 
person  aggrieved  thereby,  to  be  recovered  in  any  court  of  com- 
petent jurisdiction  in  the  county  where  said  offense  was  com- 
mitted ;  and  shall  also,  for  every  such  offense,  be  deemed  guilty 
of  a  misdemeanor,  and  upon  conviction  thereof  shall  be  fined 
not  less  than  fifty  ($50)  dollars  nor  more  than  five  hundred 
($500)  dollars  or  shall  be  imprisoned  not  less  than  thirty  days 
nor  more  than  ninety  days  or  both;  and  provided  further,  that 
a  judgment  in  favor  of  the  party  aggrieved,  or  punishment 
upon  an  indictment,  shall  be  a  bar  to  either  prosecution  respec- 
tively.'' 

A  demurrer  to  this  defense,  as  embodied  in  an  answer  to  the 
original  petition,  had  been  overruled,  and  exception  taken.  But 
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no  such  demurrer  was  interposed  to  the  last  answer,  and  said 
exception  was  therefore  waived. 

The  bill  of  exceptions  does  not  contain  all  the  evidence; 
hence  the  weight  of  the  evidence  is  not  before  us.  Neither  is  the 
propriety  of  the  court's  ruling  in  directing  a  verdict  for  the 
defendant,  though  that  ruling  was  apparently  based  upon  the 
plaintiff's  admission  of  the  truth  of  the  facts  pleaded  in  bar  as 
aforesaid. 

It  is  complained,  however,  that  the  court  erred  in  excluding 
plaintiff's  testimony  that,  at  the  time  he  repeated  his  attempt 
to  buy  the  tickets,  the  agent  said,  **What  are  you  doing  this  to 
me  for!  I  am  only  doing  what  I  was  told  to  do."  This  was 
a  part  of  the  res  gestae.  It  tended  to  prove  that  the  defendant, 
aside  from  any  application  of  the  rule  of  respondeat  superior, 
had  aided  or  incited  the  ticket  agent  to  commit  the  offense  of 
which  the  latter  was  convicted. 

The  act  makes  this  a  distinct  and  separate  offense,  and  the 
one  guilty  of  it  is  of  course  punishable,  notwithstanding  that  he 
whom  he  aided  or  incited  has  been  convicted  of  the  con- 
comitant offense.  The  conviction  of  the  agent  would  not  bar 
prosecution  of  the  aider  or  inciter ;  nor  vice  versa.  Facts  tend- 
ing to  show  a  separate  criminal  liability,  tend  also  to  show  that 
the  inciting  principal's  civil  liability  is  not  barred  by  the  agent's 
conviction  for  his  own  misdemeanor.  The  principal  may  be 
civilly  liable  either  because  he  has  specially  authorized  or  com- 
manded the  act  complained  of,  or  because  his  agent  within  the 
scope  of  the  agency  has  done  it  even  against  his  orders.  In  the 
former  case,  both  are  criminally  liable.  Tihey  may  not  be 
jointly  liable  in  a  civil  suit ;  but  the  conviction  of  the  agent  is 
certainly  no  bar  to  the  civil  liability  of  the  principal,  where 
the  latter  might  "also  have  been  convicted. 

For  error  in  excluding  this  evidence,  the  judgment  is  re- 
versed and  the  cause  remanded. 
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ACTION  ON  CLAIM  IRREGULARLY  CONTRACTED  BY 

^flLLAGE. 

Ck)urt  of  Appeals  for  Hamilton  County. 

The  Village  op  Pleasant  Ridge  v.  The  Dayton  Lihestoni: 

Company. 

Decided,  July  12,  1913. 

Municipal  Corporations — Obligation  Incurred  Without  Complying  With 
Statutory  Provisions — Failure  of  Action  on  Claim  so  Incurred — 
Sections  3806  and  4221. 

A  cause  of  action  is  not  stated  against  a  village  on  an  account  for  ma- 
terial  used  in  improving  its  streets,  where  there  is  no  allegatioii 
that  a  certificate  Issued  as  to  there  heing  sufficient  money  in  the 
treasury  and  unappropriated  to  meet  the  proi>osed  obligation,  or 
advertisement  was  made  for  bids  for  the  work,  or  that  the  obliga- 
tion was  to  be  met  by  the  proceeds  from  an  issue  of  bonds;  nor  can 
the  argument  prevail  that  because  the  material  so  furnished  was 
actually  used  by  the  village  it  became  morally  bound  to  pay  the 
claim. 

Stanley  W,  MerreU,  Assistant  City  Solicitor,  for  plaintiff  in 
error. 

Paxton,  Warrington 'i&  Seasongoody  contra. 

Jones,  0.  B.,  J. ;  Swing,  J.,  and  Jones,  E.  H.  ,  J. ,  concur. 

Plaintiflf  in  error  seeks  to  set  uside  a  judgment  by  defendant 
in  error  in  the  court  of  common  pleas  for  $1,500  and  interest  for 
stone    furnished   and   delivered    for   the   improvement   of  jits 
streets. 

The  record  shows  that  the  stone  was  furnished  on  four  written 
ordered  addressed  to  the  Lewis  &  Talbott  Stone  Co.,  three  of  them 
for  369  cubic  yards  of  stone  at  $1.35  per  cubic  yard,  signed  by 
**John  Petzer  and  William  B.  Thesing.  S.S.G.  Committee/' 
and  the  other  for  389  cubic  yards  signed  by  **John  Petzer, 
S.S.G.  Committee.  *'  No  written  contract  was  entered  into  and 
signed  by  the  proper  village  officers,  no  advertisement  for  bids 
was  made  and  no  certificate  from  the  village  clerk  was  filed 
showing  that  money  was  in  the  treasury  set  apart  to  meet  the 
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proposed  expenditure.  The  stone  was  delivered  and  used  on  the 
village  streets.  A  partial  payment  was  made  on  the  account, 
and  a  question  being  raised  as  to  payment  for  the  balance 
claimed,  an  ordinance  was  passed  by  the  village  council  February 
18,  1907,  **to  allow  the  claim  of  the  Lewis  &  Talbott  Stone 
Company  for  material  furnished  for  use  on  the  streets  of  Pleas- 
ant Ridge,"  and  the  clerk  was  directed  to  issue  a  warratit 
against  the  'first  available  funds,"  and  the  treasurer  was 
directed  to  pay  over  such  amount  to  the  Lewis  &  Talbott  Stone 
Company  or  their  attorneys  or  agents  the  sum  of  $1,500  in  full 
settlement  of  said  claim  of  the  Lewis  &  Talbott  Stone  Company. 
No  certificate  was  attached  to  such  ordinance  that  there  was 
money  in  the  treasury  to  meet  such  expenditure. 

The  petition  below  does  not  state  a  cause  of  gction.  It  fails 
to  set  out  a  valid  contract,  as  it  does  not  comply  with  the 
municipal  code,  under  6.  C,  3806,  there  being  no  certificate  that 
there  is  money  in  the  treasury  set  apart  to  meet  the  expenditure ; 
or  under  G.  C,  4221,  which  requires  an  advertisement  when  the 
expenditure  is  in  excess  of  $500 ;  nor  does  the  evidence  show  that 
these  provisions  were  complied  with,  and  defendant  therefore 
can  not  be  held.  City  of  Lancaster  v.  Miller,  58  0.  S.,  558; 
BiLchaiian  Bridge  Co,  v.  Campbell,  60  0.  S.,  406;  Comstock  v. 
Nelsonville,  61  0.  S.,  288;  Wellston  v.  Morgan,  65  0.  S.,  219. 

Plaintiff  below  however  relied'  upon  the  case  of  Emmert  v. 
Elyria,  74  0.  S.,  185,  claiming  that  bonds  were  to  be  issued  to 
raise  money  to  pay  for  resurfacing  the  streets  and  that  the 
stone  furnished  by  plaintiff  was  used  as  part  of  such  work.  The 
record  fails  to  support  that  claim. 

Nor  can  the  argument  prevail  that  because  the  material  fur- 
nished was  actually  used  by  the  village  it  thus  became  morally 
bound  to  pay  the  claim.  Such  an  argument  might  be  heard 
in  a  suit  to  prevent  the  village  from  making  such  payment  if 
it  so  desired,  but  it  can  not  be  used  in  a  suit  like  this  at  bar 
where  the  village  is  resisting  payment  in  a  suit  filed  to  recover 
the  value  of  the  materials.  This  argument  was  used  unsuccess- 
fully however  in  the  case  brought  by  Castner,  a  tax-payer, 
against  the  village  of  Pleasant  Ridge,  to  enjoin  the  payment 
of  the  same  claim  involved  in  this  case.     The  opinion  of  the 
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common  pleas  court  in  granting  a  perpetual  injunction  is  re- 
ported in  7  N.P.(N.S.),  174,  and  it  does  not  appear  but  that 
the  decree  entered  therein  is  still  in  full  force.  The  village  set 
up  this  decree  as  a  defense  to  this  action.  While  the  plaintiff 
here  was  not  a  party  to  the  record  in  that  ease,  and  is  therefore 
not  concluded  by  that  decree,  yet  it  seems  inconsistent  that  the 
same  court  should  enter  that  decree  enjoining  the  village  from 
paying  the  claim,  and  then  in  this  suit  brought  to  enforce  the 
same  claim,  enter  a  judgment  compelling  payment  by  the  village. 

The  record  also  fails  to  show  how  the  plaintiff  here  became  the 
owner  of  a  claim  for  materials  furnished  by  the  Lev^is  &  Tal- 
bott  Company. 

The  judgment  below  is  therefore  set  aside  and  judgment  will 
be  entered  for  plaintiff  in  error. 


MISNOMER  IN  A  HOMICn>E  CASE. 

Court  of  Appeals  for  Hamilton  County. 

Abraham  Smile,  Correct  Name  Abraham  Smiley,  v. 

State  op  Ohio.* 

Decided,  July  5,  1913. 

Criminal  Law — Defendant  Charged  with  Murder  Misnamed  in  Indict- 
ment— Motion  for  Arrest  of  Judgment — Bad  Practice  in  Indicating 
Degree  of  Crime  by  a  Figure — Section  13748. 

1.  The  misspelling  of  the  name  of  the  defendant  in  the  indictment  un- 

der which  he  was  tried  does  not  present  a  question  which  can  be 
raised  on  a  motion  for  arrest  of  judgment. 

2.  The  use  in  a  verdict  in  a  case  of  homicide  of  a  figure  to  designate  the 

degree  of  murder  of  which  the  defendant  has  been  convicted,  while 
to  be  reprobated  as  bad  practice,  does  not  prejudice  the  defend- 
ant nor  afford  ground  for  a  reversal  of  the  judgment. 

diaries  0.  Rose,  for  plaintiff  in  error. 

Thomas  L.  Pogue  and  Walter  M.  Locke,  contra. 

♦jL«eave  to  file  petition  in  error  refused  by  Supreme  Court. 
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Jones,  0.  B.,  J. ;  Swing,  J.,  and  Jones,  E.  H.,  J.,  concur. 

Abraham  Smile  was  placed  on  trial  under  an  indictment 
charging  murder  in  the  first  degree  in  the  killing  of  one  Lucy 
Smile,  otherwise  known  as  Lucy  McDyer,  on  the  21st  day  of 
June,  1912,  after  defendant  had  filed  a  motion  to  quash  and  a 
demurrer  to  the  indictment,  both  of  which  were  overruled,  and 
had  entered  a  plea  of  **not  guilty"  to  the  indictment  against 
him  as  Abraham  Smile,  and  after  the  jury  had  been  impanneled 
and  sworn  and  all  of  the  evidence  heard,  at  the  request  of  the 
defendant  the  suggestion  was  made  that  the  real  name  of  the  de- 
fendant was  Abraham  '* Smiley,''  and  at  his  request  the  clerk 
was  directed  to  make  the  change  accordingly  in  the  proceedings. 
Defendant  was  found  not  guilty  of  murder  in  the  first  degree 
but  was  found  guilty  of  murder  in  the  second  degree.  No 
motion  was  filed  for  a  new  trial,  but  within  three  days  after  the 
return  of  the  verdict  the  defendant  filed  his  motion  in  ai-rest 
of  judgment  and  for  the  discharge  of  the  defendant.  Proceed- 
ings in  error  are  predicated  upon  the  overruling  of  this  motion. 

Two  errors  are  relied  upon  by  plaintiff  in  error : 

First.     A  failure  of  proof  as  to  the  name  of  the  deceased ; 

Second.  The  verdict  does  not  find  defendant  guilty  of  any 
offense  under  the  laws  of  Ohio  but  amounts  to  a  verdict  of  not 
guilty. 

It  is  claimed  that  each  of  these  errors  entitled  the  defendant 
to  his  discharge. 

1.  Considerable  argument  is  made  by  counsel  for  plaintiff  in 
error  based  upon  the  question  of  the  name  of  the  plaintiff  in 
error,  claiming  that  the  name  '* Smile"  was  essentially  different 
from  the  name  *' Smiley."  If,  as  is  the  case  with  the  names  of 
most  foreigners  the  name  written  "S-m-i-1-e"  were  pronounced 
in  two  syllables,  having  a  syllable  for  each  vowel,  it  would  re- 
ceive the  same  sound  as  if  written  "  S-m-i-1-e-y. "  The  evidence 
shows  without  question  the  identity  of  the  woman  who  was  killed, 
and  there  is  no  question  that  her  first  name  was  Lucy.  She 
was  known  as  the  wife  of  the  defendant  and  had  lived  with  him 
as  such,  which  would  be  sufficient  proof  that  her  proper  name 
might  be  Lucy  Smile ;  and  the  testimony  shows  that  she  was  also 
known  as  *'Lucy  McDyer."    The  case  therefore  does  not  come 
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within  the  case  relied  upon  the  plaintiff  in  error  of  Ooodlove  v. 
State^  82  0.  S.,  365.  In  that  case  it  should  also  be  noted  that  a 
motion  for  new  trial  had  been  interposed.  Such  a  motion  is 
necessary  in  order  to  review  the  question  of  evidence.  Everett 
V.  Summer,  32  0.  S.,  562. 

The  only  questions  that  can  be  raised  on  motion  for  arrest  of 
judgment  are  those  set  forth  under  G.  C,  13748 ;  Meyer  v.  State, 
4  C.  C,  570;  Carper  v.  State,  27  0.  S.,  572. 

2.     The  form  of  the  verdict  which  was  criticized  is  as  follows : 

*'We,  the  jury,  in  issue  joined  find  defendant  Abraham  Smile, 
right  name  Abraham  Smiley,  is  not  guilty  of  murden  in  the  1st 
degree  as  he  stands  charged  in  the  indictment,  and  guilty  of 
murder  in  the  2nd  degree. ' ' 

I 

Objection  is  made  by  counsel  to  the  use  of  the  numerals  in  de- 
scribing the  degrees  of  the  crime  of  murder.  If  the  form  of 
this  verdict  was  drawn  by  the  clerk,  as  was  stated  in  argument, 
it  certainly  is  to  be  reprobated,  as  the  words  "first"  and  ''sec- 
ond" should  have  been  written  out  in  full  in  any  form  so  pre- 
pared; and  we  observe  that  the  transcript  of  the  record  shows 
an  indiscriminate  use  by  the  clerk,  in  making  up  such  record,  of 
numerals  and  words,  which  is  not  to  be  commended.  In  view, 
however,  of  the  provisions  of  Section  13581  of  the  General  Code, 
that  an  ** indictment  shall  not  be  invalid"  •  •  •  because 
** dates  and  numbers  are  represented  by  figures";  *  *  •  we 
think  that  the  use  of  figures  in  the  verdict  as  in  this  case  can  not 
be  prejudicial  to  the  defendant,  as  there  is  no  uncertainty  as  to 
what  these  figures  mean,  the  Arabic  figures  in  combination  with 
the  letters  being  as  clear  in  their  meaning  as  the  words  would 
be  if  fully  written  out  in  letters  alone. 

Judgment  below  will  therefore  be  affirmed. 
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APPROPRIATION  PROCEEDING  TREATED  AS  AN  ACTION 

IN  EJECTMENT. 

Circuit  Court  of  Cuyahoga  County. 

■ 

Viola  M.  Nichols  v.  City  op  Cleveland. 
Decided,  December  i,  1911. 

Appeal — Injunction  Against  MunicipaUty  in  Appropriation  Proceeding, 

1.  An  appellate  court  may  of  its  own  motion  dismiss  an  appeal  for 
want  of  Jurisdiction,  when  it  is  discovered  before  trial  and  Judg- 
ment that  the  cause  is  not  appealable. 

2.  An  action  to  restrain  a  municipal  corporation  from  proceeding 
with  an  appropriation  case,  where  it  appears  that  the  municipality, 
under  a  former  order,  which  had  been  reversed,  deposited  the 
amount  found  by  the  Jury,  gave  bond  and  took  possession  of  the 
land  and  improved  it,  is  in  reality  an  action  in  ejectment,  and  is 
not  appealable. 

Squire,  Sanders  &  Dempsey,  for  plaintiff  in  error. 
Newton  B.  Baker,  contra. 

Henry,  J.;  Winch,  J.,  and  Marvin,  J.,  concur. 

Upon  the  hearing  of  this  cause,  the  court,  sua  sponte,  raised 
the  question  of  its  appealability.  That  an  appellate  ^ourt  will 
of  its  own  motion  dismiss  an  appeal  for  want  of  jurisdiction, 
when  it  is  discovered  before  trial  and  judgment  that  the  cause 
is  not  appealable,  was  held  in  Jorda/n  v.  Jordan,  8  C.  C,  431 ; 
see,  also,  Hulberi  ei  al  v.  Mason,  29  Ohio  State,  562,  565. 

This  action  was  commenced  in  the  court  of  common  pleas  to 
enjoin  the  further  prosecution  of  an  appropriation  proceeding 
in  the  probate  court,  upon  the  ground  that  the  resolution  to 
appropriate,  on  which  the  city  assumes  to  found  said  proceed- 
ing, was  passed  by  a  city  park  board  organized  under  an  un- 
constitutional act. 

The  plaintiff  does  not  deny,  but  impliedly  admits,  that  the 
city,  having  prosecuted  said  proceeding  to  judgment,  and  hav- 
ing made  the  deposit  and  given  the  bond  provided  for  by  law, 
thereupon  took  and  has  ever  since  retained  possession  of  said 
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property,  and  has  greatly  improved  and  enhanced  the  value 
thereof.  She  further  alleges  that  said  judgment  having  been 
reversed,  and  various  subsequent  proceedings  had  therein,  the 
case  now  stands  for  trial  again  in  said  probate  court,  where 
the  city  will  again  prosecute  it  to  judgment  unless  enjoined 
from  so  doing.  The  petition  also  sets  out  the .  grounds  on 
which  said  proceeding  is  claimed  to  be  void,  and  prays  that  the 
city  be  enjoined  from  further  prosecuting  the  same  and  from 
interfering  with  plaintiff's  peaceable  possession  and  enjoyment 
of  said  premises. 

The  city's  answer  pleads  various  matters  of  defense,  but 
neither  prays  nor  alleges  grounds  for  afllrmative  relief.  No 
reply  was  filed.  The  first  question  before  us  then  is  whether 
this  cause  on  the  face  of  the  pleadings  is  not  in  substance  and 
effect  an  action  for  the  recovery  of  the  possession  of  real  es- 
tate, or  in  other  words,  ejectment.     If  so,  it  is  not  appealable. 

In  The  Atlantic  &  Great  Western  Railroad  Company  v.  Rob- 
bins,  35  Ohio  State,  531,  it  was  held  that: 

**The  owner  of  land  which  has  been  unlawfully  and  wrong- 
fully taken  and  appropriated  to  its  use  by  a  corporation  au- 
thorized by  law  to  appropriate  land,  can  not  maintain  any  action 
for  the  value  of  the  land  so  taken  and  appropriated,  and  also 
damages  accruing  by  reason  of  such  taking  and  appropriation, 
if  the  circumstances  are  such  that  he  may  recover  compensa- 
tion and  damages,  by  special  proceedings  under  Section  21  (69 
Ohio  L.,  88,  95,  Rev.  Stat.,  6448-6450),  or  the  land  itself,  as  in 
other  cases  of  unlawful  entry." 

In  other  words,  as  Johnson,  J.,  says  at  page  540,  '*the  owner 
has  his  election."  He  may  seek  his  remedy  against  the  intrud- 
ing corporation  either  by  acquiescing  in  the  wrongful  appro- 
priation and  claiming  compensation  for  the  land  taken;  or  by 
asserting  his  own  title  thereto,  maintain,  unless  estopped,  his 
action  to  recover  possession  of  the  same.  In  Bothe  v.  Dayton 
cfe  Michigan  Railroad  Company,  37  Ohio  State,  147,  it  was  held, 
in  the  circumstances  of  that  case,  that  he  could  maintain  his 
action. 

As  against  a  municipal  corporation  an  analogous  alternative 
is  open  to  any  one  similarly  aggrieved,  though  in  such  case  the 
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action  for  compensation  is  not  statutory   (Longworth  v.  Cin- 
cinnati,  48  Ohio  State,  637).     There  Spear,  J.,  at  page  640,  says: 

**It  would  appear  to  be  common  sense  to  say  that  where  an 
owner  discovers  that  a  municipal  corporation  has  seized  his 
land  and  appropriated  it  to  the  use  of  a  street,  without  pro- 
cess or  payment,  he  may  have  his  option  either  to  repudiate  the 
unlawful  act  and  reclaim  the  land,  or  assent  to  the  seizure, 
ratify  the  act,  and  demand  compensation,  yielding  to  the  cor- 
poration title  to  the  land  so  taken.  And  we  know  of  no  rule 
of  law  which  prevents  the  exercise  of  such  option." 

In  that  case  the  plaintiff  was  permitted  to  have  his  action  for 
compensation.  And  it  is  now  held  that  the  same  kind  of  an 
action  may  be  maintained  against  any  corporation,  public  or 
private,  which  has  wrongfully  taken  lands  that  it  might  have 
appropriated.  Says  Spear,  J.,  in  Fries  v.  Railway  Co.,  56 
Ohio  State,  135,  at  page  138 : 

"Under  these  circumstances,  what  remedy,  or  remedies,  after 
the  company  had  neglected  and  refused  to  pay,  were  open  to 
plaintiff?  Might  he  (1)  resort  to  ejectment?  Or  (2)  could  he 
compel  an  appropriation  under  the  statute?  Or  (3)  was  he 
confined  to  a  suit  to  recover  compensation"? 

The  plaintiff  in  that  case  having  rightly  considered  that  un- 
der the  circumstances  he  was  estopped  to  maintain  ejectment, 
he  elected  the  third  course,  and  the  court  upheld  his  choice  of 
remedy,  saying  at  page  144,  that  he  **had  an  election  to  pro- 
ceed under  the  statute  and  compel  an  appropriation,  or  affirm 
the  appropriation  in  fact  made  by  the  company,  and  tendering 
conveyance,  recover  compensation." 

It  is  clear  that  injunction  will  not  lie  to  prevent  an  unlawful 
appropriation  of  land  by  a  public  corporation  to  its  public 
use,  after  the  land  has  in  fact  been"  taken,  used  and  improved 
{Ooodin  V.  Canol  Co.,  18  Ohio  State,  169,  179).  '*It  isa  ques- 
tion," says  Welch,  J.,  ''which  the  plaintiffs  are  not  in  a  posi- 
tion to  raise." 

These  precedents  clearly  define  the  range  of  relief  which  a 
plaintiff  in  such  circumstances  may  have.  We  can  not  escape 
the  conclusion  that  the  case  at  bar  falls  within  the  rule  of  Roa^- 
mand  v.  The  T.,  St.  L.  &  K,  C.  R,  R.  Co.,  57  Ohio  State,  271. 
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The  fourth  paragraph  of  the  syllabiis  in  that  case  is  as  fol- 
lows : 

''A  petition  against  a  railroad  company  by  one  out  of  pos- 
session of  real  estate,  which  alleges  title  and  right  to  entry  and 
possession  by  defendant,  and  prays  that  the  defendant  may 
show  his  interest  therein,  that  it  may  be  adjudged  null  and 
void,  and  that  judgment  for  the  possession  of  the  property  may 
be  awarded  plaintiff,  and  defendant  enjoined  from  interfering 
therewith  until  compensation  is  made,  states  a  case  for  the  re- 
covery of  specific  real  property,  notwithstanding  the  petition 
also  contains  allegations  of  threatened  irreparable  damage,  as 
a  ground  for  relief  by  perpetual  injunction,  and  of  a  dispute 
as  to  boundary  lines,  as  a  ground  for  action  by  the  court  in 
settlement  of  such  dispute,  and  of  a  dispute  as  to  title  as  a 
ground  for  asking  that  plaintiff's  title  be  quieted.  Such  action, 
being  one  in  which  either  party  may  demand  a  jury,  is  not  ap- 
pealable." 

The  plaintiff  here,  it  is  true,  does  not  in  terms  ask  to  be  re- 
stored to  possession  of  her  land ;  but  her  prayer  to  be  protected 
in  the  possession  thereof  is  tantamount  to  praying  that  she 
be  put  into  possession.  And  since  an  action  either  of  ejects 
ment  or  for  compensation  is  her  only  alternative  in  seeking  re- 
lief under  the  facts  of  this  case,  it  must  be  presumed  that  she 
has  pursued  one  or  the  other.  As  between  the  two,  this  is 
plainly  ejectment.  The  plaintiff  might,  indeed,  have  had  an 
injunction  by  way  of  primary,  instead  of  ancillary,  relief,  if 
she  had  seasonably  sought  that  remedy  to  protect  her  posses- 
sion from  an  unlawful  exercise  of  the  right  of  eminent  domain. 
But  the  possession  of  her  land  having  fully  passed  to  the  city, 
under  color  of  right,  she  can  no  longer  regain  it  by  such  means. 
To  recover  possession  she  must  maintain  ejectment;  and  that, 
we  hold,  is  what  she  has  sought  to  do.  But  ejectment  is  a  jury 
action;  and  having  unavailingly  pursued  that  remedy  in  the 
court  of  common  pleas,  her  sole  means  of  review  is  through  a 
proper  proceeding  in  error  and  not  by  way  of  appeal. 

For  want  of  jurisdiction,  the  appeal  is  therefore  dismissed. 
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CONSTRUCTION  OF  EMPLOYERS'  LIABILITY  ACT. 

Circuit  Court  of  Mahoning  County. 

Elvira  A.  Nystrom,  Administratrix  of  the  Estate  of  August 

Nystrom,  Deceased,  v.  The  Lake  Shore  &  Michigan 

Southern  Railway  Company. 

Decided,  October  Term,  1912. 

Master  and  Servant — Limitation  on  Relief  of  Employer  from  Assump- 
tion of  Risk  by  Employe  Under  the  Act  of  1908. 

Section  1  of  the  employers*  liability  act  of  April  22,  1908,  must  be  con- 
strued in  connection  with  Section  4  of  the  act,  and  under  the  pro- 
Tisions  of  that  section  the  relief  of  the  employer  from  the  assump- 
tion of  the  risk  of  his  employment  does  not  extend  to  any  case 
where  injury  or  death  was  not  contributed  to  by  the  violation  by 
the  common  carrier  of  some  statute  enacted  for  the  safety  of  em- 
ployes. 

Anderson,  Cook,  Mathews  <&  Cook,  for  plaintiff  in  error. 
Arret,  WUson,  Harrington  &  Beford,  contra. 

NoRRis,  P.  J. ;  Metcalfe,  J.,  and  Pollock,  J.,  concur. 

Plaintiff  in  error  was  plaintiff  below,  and  sued  by  her  peti- 
tion in  the  court  of  common  pleas,  to  recover  damages  for  the 
alleged  wrongful  death  of  the  decedent  while  in  the  employ  of 
the  defendant.  She  alleges  in  her  petition  that  the  defendant  is 
a  railroad  company  engaged  in  maintaining  a  line  of  railroad 
from  the  city  of  Buffalo,  New  York,  to  the  city  of  Youngstown, 
Mahoning  county,  Ohio,  passing  through  the  city  of  Ashtabula, 
Ashtabula  county,  Ohio,  and  engaged  in  commerce  between  said 
places.  That  the  city  of  Ashtabula  has  certain  repairing  shops 
where  railroad  cars  used  in  such  service  were  being  overhauled. 
That  the  decedent  on  the  7th  day  of  July,  1910,  was  in  the  em- 
ploy of  defendant  as  a  laborer  in  said  shops;  that  a  certain  car 
used  in  and  about  its  said  commerce  was  then  and  there  being 
overhauled  preparatory  to  going  out  on  defendant's  railroad. 
That  it  became  and  was  the  duty  of  plaintiff's  decedent  to  raise 
the  body  of  said  cars  by  means  of  a  certain  appliance  known  as  a 
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jack;  that  defendant  had  caused  and  permitted  said  jack  to  be- 
come and  remain  defective,  out  of  repair  and  dangerous  to  the 
lives  and  limbs  of  employes  there  at  work,  in  that  it  was  broken 
and  worn  to  such  an  extent  that  it  would  slip  and  cause  the 
handle  thereof  to  suddenly  fly  upward  and  outward,  all  of  which 
the  said  company  well  knew,  or  by  the  exercise  of  ordinary  care 
on  its  part  ought  to  have  known.  She  further  says  that  while 
the  decedent  was  using  said  jack,  raising  said  car,  by  reason  of 
its  defective  condition  aforesaid,  the  handle  thereof  suddenly 
violently  struck  the  plaintiff's  decedent,  causing  him  injuries 
which  resulted  in  his  death. 

The  negligence  charged  is:  First,  in  having  and  using  said 
jack  when  the  same  was  defective  as  aforesaid ;  secondly,  in  fail- 
ing and  neglecting  to  keep  said  jack  in  proper  repair  as  afore- 
said. It  is  nowhere  alleged  in  the  petition  that  plaintiff's  dece- 
dent did  not  have  knowledge  of  the  defective  condition  of  said 
jack  at  the  time  he  used  the  same,  nor  is  it  alleged  that  he 
did  not  have  equal  means  of  knowing  of  its  defective  condition 
at  the  time. 

The  court  of  common  pleas  sustained  a  demurrer  to  the  peti- 
tion on  the  ground  that  the  same  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  Plaintiff  not  desiring  to  plead  fur- 
ther, the  petition  was  dismissed  and  judgment  rendered  in  favor 
of  the  defendant.  The  action  of  the  court  in  thus  sustaining  the 
demurrer  is  the  error  assigned  by  the  plaintiff  in  error;  and  the 
question  is,  was  it  necessary  for  the  plaintiff  to  allege  want  of 
knowledge  or  meaijs  of  knowledge  on  the  part  of  the  decedent 
in  order  to  relieve  him  from  the  assumption  of  risk  in  using  the 
defective  jack? 

It  seems  to  be  conceded  by  counsel  in  their  briefs  that  the 
case  is  controlled  by  the  federal  employer's  liability  act  of  April 
22d,  1908.  We  think  the  case  is  controlled  by  that  act ;  we  think 
the  petition  clearly  states  the  case  coming  within  the  purview  of 
the  federal  act.  It  was  not  necessary  to  refer  to  the  act  in  the 
petition  {Srmth  v.  Radlwa/y  Company y  175  Fed.,  510;  Clark  v. 
Railway  Company,  175  Fed.,  122),  and  that  such  act  is  exclusive 
in  all  cases  coming  within  its  provisions  was  held  in  Mondu  v. 
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Railway  Compa/ny,  233  U.  S.,  1.    Speaking  of  the  federal  act, 
one  of  the  syllabi  is : 

**  These  regulations  have  superseded  the  laws  of  the  several 
states  in  so  far  as  the  latter  cover  the  same  field." 

The  plaintiff's  decedent  was  employed  in  interstate  commerce 
as  held  in  Johnson  v.  Railroad  Company,  178  Fed.,  643.  Plaint- 
iff in  error  claims  the  right  to  recover  under  the  first  section  of 
the  act  wherein  it  says : 

**Aiiy  common  carrier  by  railroad  while  engaging  in  com- 
merce between  the  states  shall  be  liable  in  damages  to  any  per- 
son suffering  injury  while  he  is  employed  by  such  carrier  in  such 
commerce  for  any  injury  resulting  in  whole  or  in  part  by  reason 
of  any  defect  due  to  its  negligence  in  its  appliances." 

But  this  section  must  be  construed  in  connection  with  Section 
4  of  the  act,  which'says : 

*  *  That  in  any  action  brought  against  any  common  carrier  under 
and  by  virtue  of  any  of  the  provisions  of  this  act  to  recover  dam- 
ages for  injuries  to,  or  the  death  of,  any  of  its  employes,  such 
employes  shall  not  be  held  to  have  assumed  the  risks  of  his  em- 
ployment in  any  case  where  the  violation  by  such  common  carrier 
of  any  statute  enacted  for  the  safety  of  employes  contributed 
to  the  injury  or  death  of  such  employe." 

This  section  seems  clearly  to  define  the  cases  in  which  the 
employe  shall  be  relieved  of  the  assumption  of  the  risks  of  his 
employment  and  to  limit  it  to  those  cases  where  the  carrier  has 
violated  some  statute  enacted  for  the  safety  of  employes.  In  all 
other  cases  the  common  law  rule  is  not  changed. 

Now,  we  have  not  been  referred  to  any  statute  violated  by  the 
defendant  in  this  caise  in  permitting  the  jack  to  be  and  remain 
in  the  condition  charged  in  the  petition.  There  being  no  such 
statute  it  would  seem  to  clearly  follow  that  the  common  law 
rule  of  assumption  of  risk  must  prevail.  If  the  Congress  had 
intended  to  relieve  employes  of  such  common  carriers  from  the 
assumptions  of  risk  in  all  classes  of  cases,  it  could  easily  have 
said  so  by  apt  language.  It  has  seemed  fit  in  this  act  to  relieve 
employes  from  the  assumption  of  risk  only  in  cases  where  some 
statute  enacted  for  their  safety  has  been  violated  and  courts  can 
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not  extend  the  provisions  of  the  statute.  This  limitation  of  the 
statute  is  sustained  in  Thornton  on  Employer's  Liability,  page 
139,  Section  85.  It  follows,  from  this,  that  there  was  no  error 
committed  by  the  court  of  common  pleas  in  sustaining  the  de- 
murrer to  the  petition,  and  the  judgment  will  be  affirmed. 


MINISTEIUAL  ACTS  PERPORMED  BY  THE  COUKT. 

Ck)urt  of  Appeals  for  Holmes  County. 

In  the  Matter  of  the  Appointment  op  Grace  E.  Ettbr  as 
Official  Court  Stenographer  op  Holmes  County,  Ohio. 

Decided,  October  Term,  1913. 

Official  Court  Stenographers — Appointment  of  and  Duration  of  Temir— 
Control  of  a  Court  Over  Its  Ovm  Orders  During  Term  Limited  to 
Judgments  Rendered  in  Judicial  Proceedings — Section  1546. 

1.  The  common  pleas  court  has  full  authority  to  appoint  an  official 

stenographer  for  the  court. 

2.  The  term  for  which  an  appointment  is  made  is  fixed  by  statute  at 

three  years  and  can  be  for  no  other  period,  and  the  appointment 
becomes  final  the  moment  the  appointee  qualifies. 

3.  The  rule  which  gives  to  a  court  control  over  its  own  orders  and 

judgments  during  the  term  in  which  they  are  made  is  limited  to  or- 
ders and  judgments  in  judicial  proceedings,  and  does  not  extend 
to  ministerial  acts  performed  by  the  court  as  the  agent  of  the  state 
or  county. 

Meals,  J.  (sitting  in  place  of  Powell,  J.) ;  Voorhbes,  J.,  and 
Shields,  J.,  concur. 

Section  1546  of  the  General  Code  provides : 

**  When  in  its  opinion  the  business  requires  it,  the  court  of  com- 
mon pleas  of  a  county  may  appoint  a  stenographic  reporter  as 
ofBcial  stenographer  of  such  court,  who  shall  hold  the  appoint- 
ment for  a  term  of  three  years  from  the  date  thereof  and  until 
a  successor  is  appointed  and  qualified,  unless  removed  by  the 
court,  after  good  cause  shown,  for  neglect  of  duty,  misconduct  in 
ofiSce  or  incompetency." 
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In  pursuance  of  the  authority  given  by  this  act,  Qrace  E.  Etter 
was,  on  January  14th,  1913,  appointed  official  court  stenographer 
by  the  Court  of  Common  Pleas  of  Holmes  County. 

Was  her  appointment  legally  made?  And  if  so,  what  is  the 
duration  of  her  term?  An  answer  to  these  questions  wiU,  in 
our  opinion,  determine  this  controversy. 

On  January  14th,  1913,  Miss  Etter,  who  had  been  the  official 
court  stenographer  of  Holmes  county  for  a  number  of  years, 
resigned  her  position  to  take  eflfect  immediately,  which  resigna- 
tion was  on  the  same  day  duly  accepted  by  the  court.  The  resig- 
nation of  Miss  Etter  having  been  accepted,  the  position  became 
vacant.  The  court  thereupon  undertook  to  fill  the  position  by 
making  a  new  appointment  to  it.  This  it  did  on  the  same  day 
by  appointing  Miss  Etter,  at  a  salary  of  $600  a  year,  whereas 
she  had  previously  received  $500  a  year  for  her  services. 

Can  there  be  any  reasonable  doubt  as  to  the  court's  authority 
in  the  premises! 

That  the  court  had  the  power  to  make  an  appointment  to  the 
position,  it  being  vacant,  can  not  possibly  be  questioned. 

Section  1546  of  the  General  Code  amply  clothes  the  court 
with  such  power.  That  the  court  had  the  power  to  appoint  Miss 
Etter  seems  equally  certain.  Prom  anything  that  appears  in  the 
record,  she  was  not  disqualified  to  hold  the  position.  That  she 
had  previously  held  it  at  a  smaller  salary  and  had  resigned, 
probably  because  she  was  dissatisfied  with  the  salary  which  she 
was  receiving,  did  not  disqualify  her.  In  contemplation  of  law 
her  right  to  the  position  aud  its  emoluments  was  equal  to  that 
of  any  other  person ;  and  the  court  had  full  power  to  appoint  her 
to  the  position.  In  our  opinion,  therefore,  her  appointment  was 
legal. 

Miss  Etter  having  been  legally  appointed  to  the  position,  what 
is  the  duration  of  her  term? 

The  appointment  purports  to  be  for  a  term  of  three  years, 
but  this  fact  is  of  no  avail,  as  the  court  had  not  the  power  to 
fix  the  duration  of  such  term ;  that  is  fixed  by  the  statute  itself. 
The  only  power  given  the  court  by  the  statute  is  the  power  to  ap- 
point; the  statute  fixes  the  length  of  the  term  at  three  years 
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from  the  date  of  the  appointment  and  until  a  successor  is  ap- 
pointed and  qualified.  This,  therefore,  must  necessarily  be  the 
term  for  which  Miss  Etter  was  appointed,  unless,  as  claimed,  the 
power  of  the  court  to  appoint  was  limited  to  the  unexpired  por- 
tion of  the  term  from  which  she  resigned,  in  which  event  her 
term  under  the  appointment  of  January  14th,  1913,  expired 
June  14th,  last. 

This  contention  is  founded  on  the  assumption  that  the  Legis- 
lature intended  to  divide  time  into  terms  so  far  as  it  related  to 
the  operation  of  Section  1546  of  the  General  Code,  and  that 
the  first  term  commenced  immediately  upon  the  first  appointment 
being  made  under  the  statute,  and  that  subsequent  terms  were 
reckoned  accordingly.  If  the  Legislature  intended  that  this 
construction  should  be  given  the  act,  we  should  think  that  it 
would  have  said  so  in  the  act  and  not  have  left  it  to  the  uncer- 
tainties of  interpretation  and  construction.  Moreover,  the  act 
seemingly  contemplates  that  a  person  appointed  in  pursuance 
of  its  authority  should  hold  the  appointment  for  a  term  of  three 
years  and  until  a  successor  was  appointed  and  qualified.  Noth- 
ing is  said  in  the  act  about  terms  or  parts  of  terms  in  the  sense 
in  which  these  words  are  usually  employed.  It  states  that  when 
the  *  *  business  requires  it,  the  court  of  common  pleas  of  a  county 
may  appoint  a  stenographic  reporter  as  official  stenographer 
of  such  county,  who  shall  hold  the  appointment  for  a  term  of 
three  years  from  the  date  thereof  "and  until  a  successor  is  ap- 
pointed and  qualified,  unless  removed  by  the  court,  after  good 
cause  shown,  for  neglect  of  duty,  misconduct  in  office  or  incom- 
petency." 

The  word  "term"  is  obviously  used  in  the  statute  in  the  sense 
of  *' period  of  time/'  and  doubtless  it  was  the  intention  of  the 
Legislature  to  empower  the  court,  when  in  its  opinion  the  busi- 
ness of  the  court  required  it,  and  the  position  was  vacant,  to 
make  a  contract  on  behalf  of  the  county  with  a  stenographic 
reporter  to  serve  as  official  stenographer  of  such  court  for  the 
period  of  three  years  and  for  the  convenience  of  the  court,  until 
a  successor  was  appointed  and  qualified.  The  duration  of  such 
appointment  would  not  be  affected  by  any  previous  appoint- 
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ment  under  the  act  or  be  determined  by  it,  but  would  continue 
for  the  time  prescribed  by  the  act. 

We  conclude,  therefore,  that  by  virtue  of  her  appointment  as 
stated,  Miss  Etter  holds  a  contract  with  Holmes  county  as 
official  court  stenographer  for  the  period  of  three  years  from  the 
date  of  her  appointment  and  until  a  successor  to  her  is  appointed 
and  qualified. 

But  it  is  said  that  the  court,  within  the  term,  to-wit,  on  April 
5th,  1913,  made  an  order  modifying  the  order  of  appointment  of 
January  14th,  1913,  so  that  Miss  Etter 's  term  would  expire  on 
June  14th,  1913. 

As  we  have  pointed  out,  the  statute  fixes  the  duration  of  the 
term  and  not  the  court.  The  Legislature  did  not  see  fit  to  give 
to  the  court  the  power  to  fix  and  determine  the  length  of  the 
term.  It  simply  designated  the  court  of  common  pleas  as  the 
appointing  power,  as  the  agent  of  the  county,  in  making  a  con- 
tract with  a  stenographic  reporter  as  the  official  stenographer 
of  such  court.  So  it  makes  no  difference  whether  the  order  of 
April  5th,  1913,  modifying  the  order  of  appointment  was  made 
within  the  term  or  not.  It  could  not  legally  have  been  made  at 
any  time  after  Miss  Etter  had  accepted  the  appointment  by 
qualifying  in  conformity  with  the  statute. 

The  question  resolves  itself  wholly  into  one  of  power  in  the 
court  of  common  pleas  to  make  the  appointment.  There  being  a 
vacancy  in  the  position,  and  the  business  of  the  court  requiring 
it,  the  court  is  clothed  with  power  to  make  the  appointment,  and, 
in  the  absence  of  fraud,  having  made  the  appointment,  its  ac- 
tion is  final  and  conclusive  upon  everybody,  at  least  so  soon  as 
4he  person  so  appointed  qualifies.  A  contract  is  then  made 
between  the  county  and  the  person  so  appointed  which  the  court 
is  powerless  to  destroy  or  impair  by  order  made  in  term  or 
otherwise. 

It  is  said  further  in  this  action  that  the  court  of  common  pleas 
has  control  over  its  own  orders  and  judgments  during  the  term 
at  which  they  are  rendered,  and  the  power  to  vacate  or  modify 
them  in  its  discretion. 

This  is  true  as  a  general  proposition  within  certain  limitations, 
but  it  is  equally  true  that  the  court  may  not,  with  impunity, 
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commit  harakiri  upon  the  records  of  the  court  in  term  or  at  any 
other  time.  The  court,  we  think,  may  not  properly  upon  its 
own  motion  and  without  cause,  unreasonably  and  unnecessarily 
disturb  its  orders  and  judgments  even  in  term.  Besides,  the 
control  of  the  court  over  its  own  orders  and  judgments  in  term 
is  limited  to  orders  and  judgments  rendered  in  judicial  proceed- 
ings, and  does  not  extend  to  ministerial  acts  performed  by  it  as 
an  agent  of  the  state  or  county  in  making  contracts  on  their  be- 
half. The  court  having  acted  under  such  authority,  its  power 
is  exhausted,  and  in  the  absence  of  fraud,  its  action  is  final. 

The  appointment  of  an  ofScial  stenographer  having  been 
legally  made,  the  person  holding  stich  appointment  can  not  be 
removed  except  for  neglect  of  duty,  misconduct  in  office  or  in- 
competency. Before  such  person  can  be  removed  the  existence  of 
one  or  the  other  of  these  grounds  must  be  established.  We  will 
not,  however,  consume  time  in  a  discussion  of  this  matter,  as  it 
is  not  claimed  that  the  order  of  April  5th,  was  made  in  pursu- 
ance of  the  power  of  the  court  to  remove,  nor  under  the  record 
could  any  such  claim  be  made  with  any  reasonable  expectation 
that  it  would  receive  favorable  consideration  at  our  hands. 

In  our  opinion  the  judgment  of  the  court  of  common  nleas 
should  be  and  is  a£Srmed. 
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PROTECTION  OF  OPERATIVES  FROM  MACHINERY. 

Cfircuit  Court  of  Cuyahoga  County. 

The  Marble  &  Shattuck  Chair  Company  v.  Prances  Dubroy, 

Administratrix.* 

Decided,  December  4.  1911. 

Wood-Working  Machinery — Guards — Negligence. 

Section  4364-89c,  Revised  Statutes,  require^  wood-working  machinery 
to  be  protected  by  a  guard  to  prevent  the  operator  coming  in 
contact  with  it,  and  not  to  prevent  parts  of  the  machine  from 
flying  off  and  injuring  the  operator. 

L.  B,  Bacon,  for  plaintiff  in  error. 
Hart,  Canfield  &  Crake,  contra. 

Henry;  J. ;  Winch,  J.,  and  Marvin,  J.,  concur. 

The  defendant  in  error's  decedent  was  fatally  injured  by  a 
knife  which  flew  from  a  wood  working  machine,  known  as  a 
Whitney  double  spindled  shaper,  and  struck  him  while  he  was 
at  work  at  the  machine.  He  had  himself  adjusted  the  knife 
into  its  proper  place  in  the  machine.  It  is  admitted  that  unless 
the  ease  falls  under  Revised  Statutes,  4364-89c  the  judgment 
must  be  reversed.  It  is  also  admitted  that  unless  the  case  is 
distinguishable  from  that  of  Kulp  v.  Kilby  Manufacturing  Com- 
pany, decided  by  this  court  March  24,  1911,  we  must  hold  that  it 
does  not  fall  within  the  statute. 

The  danger  of  coming  into  contact  with  a  machine,  or  with 
any  moving  part  thereof,  which  the  statute  seeks  to  provide 
against,  clearly  does  not  include  the  danger  of  something  flying 
from  a  machine.  Had  this  machine  been  so  guarded  as  to  pre- 
vent the  operator  from  accidently  coming  into  contact  with  the 
moving  parts  thereof,  the  law  would  have  been  fully  complied 
with  according  to  its  letter  and  spirit.  But  it  is  impossible  to 
conceive  of  its  being  so  guarded  that  this  particular  accident 
would  or  might  not  have  happened.     The  knife  flew  along  the 
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plane  of  the  table.  If  no  aperture  were  left  there,  the  work 
could  not  have  been  inserted,  and  the  machine  could  not  have 
been  operated.  Moreover,  when  the  knife  became  detached,  it 
was  no  longer  an  integral  part  of  the  machine.  It  was  like  a 
piece  of  wood  detached  by  the  knives  from  the  material  to  be 
shaped  and  by  them  hurled  back  across  the  table  or  into  the  air. 
That  was  the  Kulp  case,  and  this  is  like  it. 
Because  the  judgment  is  contrary  to  law,  it  is  reversed. 


UAlMLITY.rOlL  MISTAKE  IN  PAYMENT  OF  WAGES. 

Circuit  Court  of  Cuyahoga  County- 

Erie  Railroad  Company  v.  Nicola  Gugliotta. 

Decided,  December  4.  1911. 

Wages — Payment  to  Wrong  Person. 

It  is  no  defense  to  a  claim  for  wages  that  they  have  been  paid  to  a 
third  person,  unless  such  third  person  received  payment  with  the 
knowledge  and  consent  of  the  plaintiff. 

Cushing,  Siddall  d'  Palmer,  for  plaintiff  in  error. 
B.  Z>.  Nicola^  contra. 

Henry,  J. ;  Winch,  J.,  and  Marvin,  J.,  concur. 

This  proceeding  in  error  should  never  have  been  brought. 
The  defendant  in  error  recovered  a  judgment  of  $24.30  in  the 
court  of  common  pleas  in  an  action  for  wages  which  was  appealed 
from  a  justice  court.  The  bill  of  exceptions  contains  122  pages; 
and  the  cost  of  preparing  it  must  have  exceeded  the  amount  of* 
the  judgment. 

The  Erie  Railroad  Company  pays  its  men  regularly  on  or 
about  the  fifteenth  day  of  each  month  for  the  work  done  the 
preceding  month.  When  an  employee  quits  or  is  discharged  be- 
fore the  rcf?nlar  pay  day  arrives,  he  is  given  a  **D.  Cr."  or  dis- 
charge credit  slip,  by  means  of  which  he  may  get  his  pay  at  once. 
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Nunzio  Laseta,  No.  478,  assignor  of  the  plaintiff  below,  and 
Nunzio  Destro,  No.  490,  worked  for  the  company  in  November. 
A  laborer,  supposed  to  be  one  or  the  other  of  these  Nunzios,  quit 
on  the  twenty-third  of  that  month,  and  was  given  a  D.  Cr. 
bearing  the  name  of  one  Nunzio  and  the  number  of  the  other. 
Someone  cashed  it.  The  company  claims  it  was  Nunzio  Laseta. 
The  plaintiff  below  denies  this,  insists  that  he  did  not  quit  work 
in  November,  and  declares  that  if  either  Nunzio  cashed  it, 
Nunzio  Destro  must  have  been  the  one.  To  complicate  the  mat- 
ter further,  some  clerk  in  the  oflSce  of  the  company  sought  to 
reconcile  the  name  and  number  on  the  pay  roll.  He  thought 
proper  to  do  so  by  changing  the  name  instead  of  the  number. 
The  facts  thus  present  a  veritable  comedy  of  errors.  Not  so, 
the  record.  The  two  Nunzios  may  have  concertedly  played  the 
roles  of  the  two  Dromios  from  Ephesus  and  Syracuse  in  order 
to  obtain  double  payment  of  a  single  wage  claim ;  but  the  jury 
has  vindicated  the  plaintiff's  Nunzio,  and  we  could  not  have  done 
better  upon  all  the  evidence. 

The  company  complains  of  the  following  paragraph  in  the 
charge : 

**I  am  inclined  to  think,  gentlemen,  that  inasmuch  as  the  aver- 
ment in  the  answer  is  that  this  claim  was  paid  to  No.  478,  or  as 
ordered  by  him,  if  it  was  in  fact  paid  to  somebody  else  it  could 
only  operate  to  extinguish  the  debt  if  a  person  other  than  Laseta 
actually  collected  it,  or  did  it  upon  the  order  or  with  the  per- 
mission of  and  consent  of  Laseta  himself.  That  is  to  say,  if  the 
slip  was  given  to  Laseta,  and  if  he  lost  it,  and  if  a  person  found 
it,  and  collected  the  money  upon  it,  it  would  not,  in  my  judg- 
ment, operate  as  a  valid  defense ;  it  would  only  be  in  case  it  was 
presented  by  some  person  with  the  knowledge  and  consent  and 
permission  of  Laseta  himself.  If,  of  course,  it  was  presented  by 
himself,  it  would  constitute  a  valid  defense." 

If  the  word  *'or,"  which  I  have  underscored,  had  been  "and" 
the  instruction  would  have  been  correct.  As  given,  it  was  less 
favorable  to  defendant  in  error.  But  the  jury  could  not  on  any 
event  have  been  prejudiced. 

The  judgment  is  affirmed. 
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ntOCEDURE  ON  APPEAL  FROM  JUSTICE'S  COURT. 

Circuit  Court  of  Cuyahoga  County. 

Abraham  B.  Katz  v.  Ike  H.  Linder. 

Decided,  December  4,  1911. 

Appeal  from  Justice  Court — Transcript  Too  Late — Pleadings  FUed — 
Appeal  Dismissed. 

Transcript  for  appeal  from  a  magistrate's  judgment  was  filed  in  the 
common  pleas  court  more  than  thirty  days  after  its  rendition; 
thereupon  plaintiff  filed  his  petition  and  defendant  an  answer  and 
cross-petition;  thereafter  plaintiff  filed  hia  motion  to  strike  the 
answer  and  cross-petition  from  the  files  and  dismiss  the  appeal 
for  want  of  Jurisdiction;  this  motion  was  granted;  Held:  No 
error. 

J,  C.  Block,  for  plaintiff  in  error. 
J.  L.  Stem,  contra. 

Henry,  J. ;  Marvin,  J.,  concurs ;  Winch,  J.,  dissents. 

Linder  recovered  a  judgment  for  about  $256  in  justice  court  on 
November  18,  1910,  and  Katz  filed  his  transcript  for  appeal  on 
December  20,  1910,  or  more  than  thirty  days  after  judgment. 
Linder  then  filed  his  petition  and  Katz  his  answer  and  cross- 
petition.  Thereupon  Linder  filed  a  motion  to  strike  the  answer 
and  cross-petition  from  the  files  and  to  dismiss  the  appeal  from 
the  court  for  want  of  jurisdiction.  The  motion  was  granted,  and 
Katz  now  prosecutes  error,  alleging  that  Linder,  after  filing 
his  petition,  was  estopped  to  challenge  the  jurisdiction. 

We  hold  that  there  was  no  €rror  in  granting  the  motion  to 
dismiss,  since  the  judgment  of  the  justice  was  valid  until  proper- 
ly appealed  from;  the  petition  discloses  that  the  appellate  and 
not  the  original  jurisdiction  of  the  court  of  common  pleas  was 
invoked ;  and  the  cause  had  not  yet  gone  to  trial  or  judgment  in 
the  common  pleas  when  the  jurisdiction  was  challenged. 

In  all  cases  of  estoppel  or  waiver  cited  to  us,  some  one  of  these 
elements  is  lacking.  We  find  no  case  precisely  in  point ;  but  we 
see  no  reason  to  doubt  that  the  valid  judgment  of  the  justice 
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has  remained  in  full  force  ever  since  it  was  rendered.  If  so, 
it  might  have  been  pleaded  in  bar  of  any  attempt  to  relitigate 
the  same  matter  under  the  original  jurisdiction  of  the  common 
pleas  court.  The  appellate  jurisdiction  of  the  latter  was  clearly 
not  adequately  invoked;  nor  could  it  be  by  mere  consent  after 
the  time  for  invoking  it  had  expired. 
The  judgment  is  aflBrmed. 


DISCRETION  ON  THE  PART  OP  MUNICIPAL  AUTHORITIES  IN 

THE  AWARDING  OP  BIDS. 

Circuit  Court  of  Cuyahoga  County. 

Walter  L.  Robinson,  a  Tax-payer,  v.  City  of  CiiEVELAND  et  al. 

Decided,  December  8,  1911. 

Municipal  Corporations — Letting  Contracts  to  Lowest  and  Best  Bidder — 
DiscretioYi  Not  Interfered  With — Furnishing  Sample. 

1.  Unless  the  requirements  of  ordinance  or  statute  have  been  violated, 

or  fraud  or  its  equivalent  has  been  practiced,  the  discretion  of 
municipal  authorities  in  the  letting  of  contracts  to  the  lowest  and 
best  bidder,  will  not  be  controlled  by  the  courts. 

2.  A  provision  in  an  advertisement  for  bids  for  coal  that  the  successful 

bidder  shall  furnish  a  sample  and  fulfill  his  contract  in  conformity 
to  it,  does  not  invalidate  the  bidding  or  vitiate  the  letting  pur- 
suant to  it. 

C,  F.  TapUn,  for  plaintiff  in  error. 
N.  D.  Baker,  and  F.  Desberg,  contra. 

Henry,  J.;  Marvin,  J.,  and  Pollock,  J.  (sitting  in  place  of 
Winch,  J.),  concur. 

On  this  appeal  of  a  tax-payer's  suit  to  enjoin  the  execution  of 
a  contract  for  the  purchase  of  coal  for  the  city  water  works,  the 
question  presented  for  our  decision  is  whether  the  discretion  of 
the  city  ofiScials  may  be  controlled  by  injunction  in  the  letting 
of  contracts,  after  the  competitive  bidding  prescribed  by  law, 
where  the  statute  authorizes  an  award  to  the  lowest  and  best 
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bidder.  This  is  no  longer  an  open  question  in  this  state.  Un- 
less the  requirements  of  ordinance  or  statute  in  the  submission 
have  been  violated,  or  fraud  or  its  equivalent  has  been  practiced 
in  the  award,  the  exercise  of  such  discretion  in  any  particular 
way  can  neither  be  commanded  nor  enjoined.  State,  ex  rel,  v. 
Hermann  et  al,  63  0.  S.,  440;  State,  ex  reh  v.  Commissioners, 
36  0.  S.,  26;  Scott  v.  Hamilton,  7  C.C.(N.S.),  493  (29  C.  C, 
652);  Yaryan  v.  Toledo,  8  C.C.(N.S.),  1  (28  C.  C,  259);  af- 
firmed in  76  0.  S.,  584. 

The  specifications  in  this  case  do  not,  as  we  view  them,  call 
for  samples.  They  provide  merely  that  samples  may  be  called 
for  before  awarding  the  contract;  and  if  a  sample  is  furnished 
by  the  successful  bidder,  he  must  fulfill  his  contract  in  con- 
formity with  both  his  bid  and  his  sample.  We  see  no  reason 
why  the  city  officials  may  not  seek  all  the  light  for  themselves 
and  all  the  legitimate  advantage  for  the  city  that  they  can  get 
from  any  bidder  in  exercising  their  discretion  to  make  their 
award  to  the  lowest  and  best  of  the  competitors.  The  statutory 
competition  is  not  final.  It  does  not  conclude  the  matter.  The 
award  is  still  discretionary  when  the  competition  is  ended.  All 
that  the  law  requires  is  that  it  be  exercised  in  good  faith,  and 
without  violence  to  the  principle  of  competition.  State  v.  Board 
of  Public  Affairs,  4  C.  C,  76. 

It  is  argued  that  further  negotiation  with  bidders  after  the 
bids  are  submitted  and  opened,  makes  it  possible  for  one  who 
finds  that  he  is  the  lowest  bidder  by  quite  a  margin  to  deal  less 
generously  with  the  city  than  he  otherwise  would.  It  may  be 
presumed,  however,  that  the  lowest  bidder,  if  an  award  were 
made  to  him  without  further  negotiation,  would  do  this  anyway 
in  so  far  as  the  limitations  of  his  contract  permit.  We  are  not 
to  be  understood  as  holding  that  by  negotiation  a  bidder  may  ob- 
tain any  abatement  of  the  requirements  fixed  by  the  terms  of  the 
submission  and  of  his  bid  addressed  thereto,  nor  are  we  to  be 
understood  as  holding  that  the  foregoing  observations  in  regard 
to  discretion  have  any  application  where  the  statute  requires  the 
award  to  be  made  to  the  lowest  bidder,  instead  of  to  the  lowest 
and  best  bidder. 

The  petition  is  dismissed. 
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AS  TO  WHETHER  PLAINTIFF  WAS  IN  POSSESSION  OF  THE 

REAL  ESTATE  CLAIMED. 

Circuit  Court  of  Cuyahoga  County. 

Albert  Barnitz  v.  Martin  P.  Sebelin  et  al. 

Decided,  December  11, 1911. 

Action  to  Quiet  Title — Possession  Necessary. 

An  action  to  quiet  title  will  be  dismissed  where  it  appears  that  the 
plaintiff  is  not  in  possession  of  the  premises. 

M.  L.  Thompsmi  and  Bentley,  McCrystal,  Biggs  &  Staiger,  for 
plaintiff  in  error. 

E,  P,  Eirich  and  William  Howell,  contra. 

Henry,  J. ;  Winch,  J.,  and  Marvin,  J.,  concur. 

This  is  an  action  to  quiet  title,  appealed  to  this  court  by  the 
defendants,  Louise  and  Julia  L.  Sebelin.  The  action  can  only 
be  maintained  by  one  in  possession,  and  the  plaintiff  alleges  that 
at  the  time  of  the  commencement  of  this  suit  he  was  in  posses- 
sion. 

In  brief  outline,  the  facts  are  that  plaintiff  bought  a  comer 
lot  on  Cedar  avenue  and  East  105th  street,  in  Cleveland,  which 
by  description  included  not  only  the  whole  of  sub-lot  No.  1  in 
an  allotment  previously  made  there,  but  also  two  feet  front  on 
Cedar  avenue  west  of  said  sub-lot  No.  1.  The  land  purchased 
thus  he  leased  to  the  defendant  Martin  F.  Sebelin,  who  had  the 
same  surveyed,  and  built  a  fence  on  what,  by  the  report  of  said 
survey  and  by  his  own  supposition,  was  his  west  boundary  line. 
In  fact  it  was  the  west  boundary  line  of  sub-lot  No.  1  in  said 
allotment.  Soon  afterwards  Sebelin  called  the  plaintiff's  at- 
tention to  the  apparent  discrepancy  between  the  Cedar  avenue 
frontage  called  for  by  his  lease  and  the  frontage  actually  en- 
closed by  him  in  the  manner  aforesaid.  Barnitz  said  that  the 
discrepancy  might  be  due  to  the  fact  that  two  feet  had  been 
taken  off  in  the  widening  of  105th  street.  He  did  not  in  terms 
afiSrm  this  to  be  true,  and  no  one  took  any  steps  to  verify  it  and, 
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in  fact,  the  suggestion  seems  to  have  been  unfounded.  Some 
years  later,  and  while  Sebelin  was  still  enjoying  his  said  lease- 
hold, he  bought  the  adjacent  lot  west  thereof,  and  entered  into 
possession  of  the  same.  The  parties  from  whom  he  bought  it  had 
a  precarious  title,  but  they  had  been  in  possession  clear  up  to  the 
line  of  the  said  fence  which  Sebelin  had  built  upon  the  line  of  a 
pre-existing  fence.  Sebelin  conveyed  the  property  which  he 
thus  purchased,  by  deed  of  gift,  to  his  wife,  and  she  in  turn  de- 
vised it  to  her  daughters,  the  defendants,  Louise  and  Julia  L. 
Sebelin,  who  are  today  in  possession  of  the  same. 

It  thus  appears  that  Martin  Sebelin  had  no  intention  of  pro- 
curing title  in  derogation  of  his  landlord's  title;  that  he  never 
took  possession  of  the  two  feet  in  dispute;  that  neither  he  nor 
Barnitz  had  any  other  possession  of  said  two  feet  than  such  as 
the  law  annexes  by  implication  to  a  valid  title,  and  that  an 
actual  possession  by  cultivation  was  had  by  plaintiff's  neighbor 
on  the  west,  who  subsequently  sold  to  the  defendant  Martin 
Sebelin. 

We  conclude,  therefore,  that  plaintiff  has  not  the  possession 
necessary  to  enable  him  to  maintain  his  action  to  quiet  title; 
and  there  is  nothing  in  the  facts  of  the  case  to  raise  an  estoppel 
on  the  part  of  Martin  Sebelin  or  his  daughters  to  deny  plaintiff's 
right  to  possession.  They  can  in  no  proper  sense  be  said  to  be 
holding  for  or  under  the  plaintiff.  Whether  or  not,  therefore, 
plaintiff's  title  is  a  valid  one,  he  can  not  here  quiet  it,  because  he 
has  not  the  possession  on  which  such  an  action  must  be  founded, 
and  the  petition  must  be  dismissed. 
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NOTES  WITHOUT  CONSIDERATION  IN  THE  HANDS  OF 

THIRD  PARTIES. 

Court  of  Appeals  for  Geauga  County. 

James  P.  Began  v.  C.  C.  Sherman. 

Decided,  1913. 

Promi88ory  "Notes— Bwrden  of  Proof  that  Plaintiff  Acquired  Title  in 
Due  Course, 

By  virtue  of  Sections  8157  and  8164,  General  Code,  in  an  action  on  a 
promissory  note  by  an  endorsee  who  acquired  title  from  the  original 
holder,  when  it  is  shown  that  the  title  of  the  original  holder  was 
defective  by  reason  of  misrepresentation  and  fraud  in  procuring 
the  note  and  failure  of  consideration  therefor,  the  burden  is  on  the 
holder  to  prove  that  he  acquired  the  title  as  a  holder  in  due  course. 

C.  A,  WUmot,  for  plaintiff  in  error. 
H.  0.  Bosiiuick^  contra. 

NoRRis,  J.;  Metcalfe,  J.,  and  Pollock,  J.,  concur. 

The  plaintiff  in  error  was  plaintiff  below,  and  in  his  petition 
the  plaintiff  sought  to  recover  from  the  defendant,  Sherman,  on 
three  promissory  notes  of  three  hundred  dollars  each,  and  the 
foreclosure  of  a  mortgage  securing  those  notes.  The  three  notes 
were  given  to  the  Morning  Star  Manufacturing  Company. 
The  plaintiff  in  his  petition  alleges  that  he  is  the  holder  in  due 
course  of  these  notes  before  due,  and  seeks  to  recover  judgment 
on  these  three  causes  of  action  and  a  foreclosure  of  the  mortgage. 

The  defendant,  in  his  answer,  admits  the  excution  of  the 
notes,  but  says  that  they  were  given  to  the  Morning  Star  Manu- 
facturing Company  for  a  threshing  machine,  and  that  it  was 
represented  to  him  at  the  time  of  the  purchase  of  this  threshing 
machine,  that  it  was  a  first  class  machine  in  every  way,  better 
than  any  other  on  the  market,  and  would  do  better  work  and 
had  no  superior  for  the  separation  of  grain  from  the  straw 
under  all  conditions;  and  that  there  was  a  warranty  that  the 
machine  was  of  that  character;  and  that  relying  upon  these 
representations  and  this  warranty  and  trusting  the  representa- 
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tions  of  the  company  in  that  respect  he  took  the  machine  and 
executed  these  notes;  that  it  turned  ont  that  the  machine  was 
utterly  worthless,  the  representations  were  not  true,  and  there 
was  a  breach  of  the  warranty.  The  machine  would  not  do  any 
work,  and  they  tendered  it  back  to  the  company,  and  the  com- 
pany failed  and  refused  to  make  a  good  machine,  or  make  their 
warranty  good,  and  failed  to  furnish  another  machine,  and  by 
reason  of  these  facts  there  was  an  entire  failure  of  consideration 
for  these  three  notes. 

The  case  went  to  trial  to  a  jury  on  the  first  three  causes 
of  action,  but  it  appeared  as  to'  the  first  note  by  the  plaintiff's 
testimony  that  he  acquired  that  after  its  maturity;  the  other 
two  he  claims  to  have  acquired  before  maturity.  Testimony 
was  offered  by  the  plaintiff  tending  to  show  that  he,  at  a  certain 
time,  and  before  the  maturity  of  the  second  and  third  notes 
acquired  them  before  due.  These  notes,  with  a  lot  of  other 
potes  were  given  him,  and  he  took  them  to  a  bank  in  Napoleon, 
perhaps  the  one  where  this  manufacturing  company  did  bufd- 
ness,  and  deposited  them  for  collateral  security  to  his  note  for 
six  thousand  dollars,  which  he  took  and  gave  to  the  manufactur- 
ing company,  and  took  no  note  back.  That  subsequently  he  was 
compelled  to  pay  the  note  to  the  bank  and  took  up  these  notes 
with  others;  and  that  at  that  time  and  previous  thereto  the 
company  had  gone  into  bankruptcy.  When  he  took  them  first 
they  were  indorsed  by  the  manufacturing  company  through  its 
secretary. 

On  trial  of  the  case  the  defendant  offered  proof  tending  to 
establish  the  allegations  of  the  answer,  and  we  think  the  testi- 
mony very  clearly  does  establish  the  truth  of  those  allegations. 
That  is,  that  the  machine  was  worthless,  that  the  representations 
were  made  as  claimed,  and  that  the  machine  was  tendered  back, 
and  the  various  other  allegations  in  the  answer  there  is  proof 
tending  to  support. 

Complaint  is  made  of  refusal  to  charge  as  requested,  and 
the  admission  of  certain  testimony.  A  verdict  was  returned 
for  the  defendant.  It  is  claimed  here  that  the  court  erred  in 
refusing  to  charge  two  requests,  the  first  a  request  for  the 
direction  of  a  verdict  in  favor  of  the  plaintiff  as  to  the  second 
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cause  of  action,  and  the  other  a  request  to  direct  a  verdict  as 
to  the  third  cause  of  action. 

There  was  no  evidence  in  this  case  on  the  part  of  the  defend- 
ant tending  to  prove  that  the  plaintiff,  at  the  time  he  acquired 
these  notes  had  knowledge  of  their  infirmity,  that  is  that  they 
were  given  for  a  worthless  machine,  and  that  the  consideration 
therefor  had  failed,  and  the  misrepresentations  with  reference 
to  this  machine,  and  a  determination  whether  under  a  case 
at  law  as  it  now  stands  it  was  required  of  the  defendant,  is  a 
determination  of  all  the  questions  in  this  case. 

Section  8164  of  the  code  as  to  commercial  papers  reads  as 
follows : 

''Every  holder  is  deemed  prima  facie  to  be  a  holder  in  due 
course,  but  when  it  is  shown  that  the  title  of  any  person  who 
negotiated  the  instrument  was  defective,  the  burden  is  on  the 
holder  to  prove  that  he  or  some  person  under  whom  he  claims 
acquired  title  acquired  the  title  in  due  course." 

Section  8157  states  what  the  plaintiff  must  prove  to  show  he 
is  a  holder  ih  due  course: 

'  *  One  is  a  holder  in  due  course  who  has  taken  the  instrument 
under  the  following  conditions :  That  it  is  complete  and  regular 
on  its  face.  That  he  became  the  owner  of  it  before  it  was  over- 
due, and  without  notice  that  it  had  been  previously  dishonored, 
if  such  was  the  fact.  That  he  took  it  in  good  faith,  and  for 
value.  That  at  the  time  it  was  negotiated  to  him  he  had  not 
notice  of  any  infirmity  in  the  instrument  or  defect  in  the 
title  of  the  person  negotiating  it." 

Plaintiff  offered  proof  to  show  he  was  the  owner  of  the  note. 
Defendant  offered  proof  tending  clearly  to  establish,  under  this 
section  of  the  statute,  an  infirmity  in  this  instrument,  that  he 
had  a  defense  to  it  as  against  the  payee  of  the  note,  and  this 
question  arises,  was  the  plaintiff  under  this  statute  under  those 
circumstances  required  to  prove  that  he  became  the  holder  of 
it  without  notice  of  any  infirmity  in  the  instrument  T  The 
plain  reading  of  the  statute  would  seem  to  us  to  so  indicate,  and 
this  statute  has  been  before  a  circuit  court  and  received  a 
construction.  The  case  of  Thompson  v.  The  Bank,  13  C.C.  (N.S.), 
page  515,  the  second  proposition  of  the  syllabus  reads  as  follows : 
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''Under  the  provisions  of  Section  8110,  Qeneral  Code,  in  an 
article  on  a  note  by  an  endorsee  the  burden  is  on  the  holder 
of  the  note  to  show,  when  a  defense  has  been  established  against 
the  original  payee,  that  he  or  some  one  under  whom  he  claims 
acquired  the  title  as  a  holder  in  due  course."  ^ 

And  the  court  by  Judge  Wildman  in  that  case  after  reciting 
these  statutes  and  referring  to  the  old  rule  of  the  common  law 
which  perhaps  put  the  burden  of  showing  that  fact  upon  the 
defendant,  uses  this  language  in  his  opinion: 

*'In  other  words  if  a  defense  is  established  against  the  original 
payee,  then  the  holder  who  claims  to  be  the  holder  in  due 
course,  in  order  to  substantiate  that  claim,  must  prove  the 
fourth  condition  to  which  I  have  referred  as  embodied  in 
General  Code  8157:  that  is  at  the  time  it  was  negotiated  to 
him  he  had  no  notice  of  the  person  negotiating  it.  Taking 
the  sections  together  the  burden,  after  the  establishing  of  a 
defense  against  the  original  payee,  is  shifted  to  the  holder  of 
the  instrument  to  prove  as  a  negative  fact  lack  of  knowledge 
of  any  infirmity  in  the  instrument  or  defect  of  the  title  of  the 
person  negotiating  it.  He  must  show  that  he  had  ^ao  knowledge 
of  the  defense  so  established.'' 

Applying  that  rule  to  this  case:  the  defendant  did  show,  as 
we  think,  a  complete  defense  against  the  payee  of  this  note 
and  that  thereby  under  these  statutes  and  this  ruling  with 
respect  to  them  the  burden  was  shifted  to  the  plaintiff  then  to 
prove  that  he  was  an  innocent  holder  of  the  note  in  due  course 
and  had  no  notice  of  any  infirmity  in  it.  No  such  evidence 
was  offered  in  the  case  as  shown  by  this  record.  Now  of 
course  if  that  burden  was  upon  the  plaintiff  then  the  requests 
to  charge  to  direct  a  verdict  in  favor  of  the  plaintiff  was  not 
proper  and  there  was  no  error  in  refusing  them.  Again,  we 
think  the  court  erred  in  admitting  exhibits  A  and  B,  letters 
addressed  to  Mr.  Durfee,  if  I  remember  the  name.  I  can  not 
see  how  these  letters  were  competent  evidence  in  Miy  way,  but 
there  was  abundant  evidence  to  show,  that  this  machine  was 
worthless  without  them,  so  they  were  not  prejudicial  to  the 
plaintiff  in  error.  The  view  we  have  taken  of  this  case  is  that 
the  judgment  of  the  court  below  should  be  aflBrmed. 


CIRCUIT  COURT  REPORTS— NEW  SERIES.       527 
1913.]  Cuyahoga  County. 


PROOF  AS  TO  THE  CORRECTNESS  OP  AN  ACCOUNT. 

Circuit  Court  of  Cuyahoga  County. 

George  S.  Beckwith  v.  The  Cleveland  Telephone  Company. 

Decided,  December  11, 1911. 

Account — Acknowledgment  of  Correctness, 

While  it  may  not  ordinarily  be  true  that  an  account,  the  items  of  which 
are  disputed  in  an  action  therein,  gan  be  said  to  have  been  acknowl- 
edged by  mere  implication,  yet  an  express  and  unequivocal  ac- 
knowledgment is  by  no  means  always  necessary  to  afford  sufficient 
foundation  for  an  inference  that  an  acknowledgment  is  intended. 

Joseph  L,  Stern,  for  plaintiflE  in  error. 
Kline,  Tolles  &  Morley,  contra. 

Henby,  J. ;  Winch,  J.,  and  Marvin,  J.,  concur. 

The  parties  to  this  proceeding  in  error  stand  in  the  relation 
opposite  to  that  in  which  they  stood  below.  There,  the  action 
was  for  telephone  rentals  and  for  long  distance  toll  charges 
covering  a  period  of  many  months.  It  is  <!onceded  here  that  the 
rental  claimed  was  properly  allowed  in  the  verdict  and  judgment 
below ;  but  it  is  contended  that  the  proof  of  the  correctness  of 
the  account  for  long  distance  tolls  is  insufficient  to  sustain  the 
burden  of  proof  raised  by  the  denial  interposed  by  the  defendant 
below. 

One  contention  at  first  relied  upon,  is  admittedly  not  presented 
on  this  record,  namely,  that  the  record  discloses  no  evidence  of 
a  schedule  of  long  distance  rates  as  of  the  times  of  the  accruing 
of  the  various  items  of  plaintiff's  cause  of  action,  such  as  to 
satisfy  the  provision  of  the  contract  which  is  the  foundation  of 
the  account  sued  on.  This  leaves  simply  a  question  of  the  weight 
of  the  evidence. 

We  have  examined  the  bill  of  exceptions,  and  while  it  does  not 
anywhere  appear  that  the  defendant  below  ever  acknowledged, 
in  terms,  the  correctness  of  the  long  distance  toll  account,  still 
he  made  no  objection  to  the  items  thereof  when  the  same  was 
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submitted  to  him,  and  from  time  to  time  thereafter  he  put  oflf 
the  collectors  with  the  plain  intimation  that  he  would  pay  if 
given  time.  It  may  not  ordinarily  be  true  that  an  account,  the 
items  of  which  are  disputed  in  an  action  thereon,  can  be  said 
to  have  been  acknowledged  by  mere  implication,  yet  an  express 
and  unequivocal  acknowledgment  is  by  no  means  always  neces- 
sary to  aiford  sufficient  foundation  for  an  inference  that  an 
acknowledgment  is  intended. 

We  hold  that  the  circumstances  of  these  acts,  as  disclosed  by 
the  evidence,  are  such  as  to  warrant  the  jury  in  finding,  as  they 
did  find,  that  the  account  sued  on  was  correct,  and  the  judgment 
is  affirmed. 


FAILURE  TO  ESTABUSH  HABITUAL  DRUNKENNESS. 

Circuit  Court  of  Cuyahoga  County. 
P.  W.  Cadwell  v.  H^rma  M.  Cadwell. 

Decided,  December  16,  1911. 

Alimony — Hahitual  Drunkenness, 

Proof  of  four  protracted  sprees  during  a  period  of  ten  or  twelve 
years,  does  not  establish  habitual  drunkenness. 

R,  H.  Lee,  for  plaintiff. 
B,  Pearce,  contra. 

Henry,  J. ;  Winch,  J.,  and  Marvin,  J.,  concur. 

The  issues  upon  this  appeal  are  narrowed  by  the  elimination 
of  those  relating  to  the  divorce  sued  for  by  the  plaintiff  below 
and  denied  by  the  judgment  of  the  court  of  common  pleas. 
There  the  defendant,  having  filed  her  answer  and  cross-petition, 
praying  for  alimony  and  custody  of  the  two  children  of  the  par- 
ties, was  awarded  the  relief  prayed  for  in  such  measure  that 
the  plaintiff  has  appealed.  The  ground  of  alimony  alleged  is 
habitual  drunkenness ;  but  the  evidence  shows,  during  the  period 
of  ten  or  twelve  years,  but  four  instances  of  inebriety  on  the 
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part  of  the  plaintiff.  These  instances,  it  is  true,  were  of  ag- 
gravated character,  consisting  of  long  sprees ;  but  the  separation 
of  the  parties  appears  to  have  been  occasioned  immediately,  not 
by  any  of  these  lapses,  but  rather  by  a  somewhat  ill-grounded 
jealousy  on  the  part  of  the  defendant.  Since  she  left  her  hus- 
band she  has  lived  at  her  parents'  home  in  Toledo  with  her  two 
children,  now  nine  and  ten  years  old  respectively.  After  her 
departure,  the  plaintiff  indulged  in  a  spree  which  was  apparent- 
ly superinduced  by  that  occurrence.  Except  during  these 
sprees,  the  plaintiff  seems  to  have  been  a  sober  and  hard-work- 
ing man.  It  is  worthy  of  remark  that  the  defendant  knew,  at 
the  time  she  married  him,  that  he  had  not  always  been  strictly 
temperate.  Apart  from  this  circumstance,  however,  we  can  not 
hold,  upon  this  evidence,  that  the  plaintiff  is  guilty  of  habitual 
drunkenness  within  the  meaning  of  the  alimony  statute. 

See  Crabtree  v.  State,  30  0.  S.,  382,  386,  et  seq.;  Bean  v.  Oreen, 
33  O.  S.,  444;  Union  Mutml  Life  Ins,  Co,  v.  Reif,  36  0.  S.,  596. 

The  prayer  for  alimony  is  therefore  denied. 

The  defendant's  prayer  for  the  custody  of  the  children  may 
be  sustained  under  General  Code,  Sections  8032  to  8035.  Under 
all  the  circumstances  we  think  it  is  better  for  them  that  they 
should  remain,  in  general,  with  their  mother,  unless  either  shall, 
being  over  ten  years  of  age,  otherwise  elect.  Until  such  con- 
trary election  is  made,  the  general  custody  of  the  children  is 
therefore  awarded  to  the  mother,  with  the  privilege  to  the  father, 
at  his  own  expense,  to  take  and  keep  them  in  his  custody  for  the 
period  of  two  months  each  year  in  the  summer  vacation  be- 
ginning at  the  close  of  the  school  year.  For  the  support  of  the 
children,  we  order  that  the  plaintiff  pay  to  the  mother,  on  the 
first  day  of  each  month,  beginning  on  the  first  day  of  January, 
1912,  the  sum  of  $30,  and  we  adjudge  the  costs  of  this  suit 
against  him,  including  an  attorney  fee  to  defendant's  counsel  for 
her  defense  of  this  action  in  the  court  below,  and  for  his  serv- 
ices as  such  attorney  in  this  court,  the  sum  of  $175. 
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WHEN  AN  ALLEGATION  AS  TO  THE  HAPPENING  OF  A 
I  CONTINGENCY  HAS  BEEN  TRA^HUISED. 

Circuit  Court  of  Cuyahoga  County. 

Bernard  Schatzinger  v.  The  Lakeview  Land  &  Improvement 

Company. 

Decided.  December  16,  1911. 

Pleading — General  Denial. 

Where  a  petition  discloses  upon  its  face  that  a  contract  sued  upon 
provides  for  the  payment  of  the  sum  demanded  only  upon  the 
happening  of  a  contingency  named,  an  answer  by  way  of  a  gen- 
eral denial  is  sufficient  to  traverse  the  petition's  allegation  that 
such  contingency  has  been  satisfied. 

P.  O.  Kassulker,  for  plaintiflE  m  error. 
Frank  Higley,  contra. 

Henry,  J. ;  Winch,  J.,  and  Marvin,  J.,  concur. 

The  parties  stand  here  as  they  stood  below.  There  Schatz- 
inger commenced  his  action  upon  a  contract  by  which  he  under- 
took to  build  certain  houses  and  repair  others  for  the  defendant 
company  for  10  per  cent,  of  the  cost,  to  be  paid  him  when  all 
said  houses  should  be  sold  and  paid  for. 

On  the  trial  it  developed  that  at  the  time  the  action  was  com- 
menced, some  of  the  houses  had  not  yet  been  paid  for,  nor  was 
it  then  certain  that  the  outstanding  leases  thereof  with  option  of 
l)urchase  by  the  lessees,  would  culminate  in  outright  sales.  At 
the  time  of  trial,  however,  all  the  houses  were  sold  and  paid  for. 

Upon  a  motion  to  direct  a  verdict,  after  all  the  evidence  was 
in,  the  court  took  the  view  that  the  action  had  been  prematurely 
brought,  and  that  the  defendant's  motion  was  suflBcient  to  raise 
this  point,  notwithstanding  that  the  defendant,  by  its  answer, 
had  not  specially  pleaded  the  facts  above  recited,  and  had 
sought  to  introduce  them  under  a  general  denial.  The  motion 
was  therefore  granted. 

In  assigning  error  upon  this  ruling  of  the  court,  the  plaintiff 
in  error  claims  that  the  premature  commencement  of  the  suit 
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was  a  matter  of  abatement  merely  which  could  not  be  raised 
by  general  denial,  but  must  be  specially  pleaded  under  the  code 
as  at  common  law.  We  have  examined  the  authorities  cited 
from  code  states,  some  of  which  show  that  matter  in  abatement, 
especially  if  not  clearly  disclosed  on  the  face  of  the  petition^ 
can  not  be  taken  advantage  of  by  demurrer  to  the  petition,  but 
only  by  answer.  Other  authorities  cited  show  that  matters  of 
abatement,  not  disclosed  on  the  face  of  the  petition,  must  be 
brought  upon  the  record  as  new  matter  by  answer,  before  they 
can  be  made  available  as  a  defense.  In  other  cases,  where  the 
lapsf*  of  a  certain  period  of  time  is  a  condition  precedent  to  the 
maintenance  of  an  action,  though  not  an  essential  part  of  the 
cause  of  action,  the  non-fulfillment  of  such  a  requirement  muet 
be  specially  pleaded,  or  else  it  is  to  be  deemed  to  have  been 
waived  by  the  defendant. 

We  find  no  case  under  the  code  which  is  squarely  in  point; 
but  on  principle  we  hold  that  where,  as  in  this  case,  the  petition 
discloses  upon  its  face  that  the  contract  sued  on  provides  for  the 
payment  of  the  sum  demanded  only  upon  the  happening  of  a 
contingency  named,  an  answer  by  way  of  a  general  denial  is 
sufficient  to  traverse  the  petition's  allegation  that  such  con- 
tingency has  been  satisfied.  In  other  words,  the  petition  here, 
having  alleged  that  the  plaintiff  was  not  to  be  paid  until  all  the 
houses  were  sold  and  paid  for,  it  follows  that  a  general  denial 
of  the  allegations  of  the  petition  amounts  to  a  traverse  of  this 
averment,  and  puts  the  plaintiff  upon  proof.  We  think,  how- 
ever, that  the  court,  in  directing  a  verdict  upon  this  ground, 
should  have  qualified  the  judgment  as  he  instructed  the  jury  to 
qualify  the  verdict,  by  stating  therein  that  it  proceeded  solely 
upon  the  ground  of  the  action  being  prematurely  brought. 
Burt  v.  Wilcox  Silver  Plate  Co,,  41  0.  S.,  204. 

This  error  may,  however,  be  cured  in  this  court  by  modifica- 
tion of  the  judgment,  which  we  make  accordingly.  As  thus 
modified,  the  judgment  is  affirmed. 
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EXTENT  OP  A  MASTER'S  DUTY  IN  FURNISHING  A  SAFE 

PLACE  TO  WORK. 

Circuit  Court  of  Cuyahoga  County. 

The    ]\rARBLE    &    SlIATTUCK    CiTAIR   COMPANY    V.    StANISLAV 

MONDRZECKI. 

Decided,  December  16,  1911. 

Negligence — Duty  of  Employer  as  to  Furnishing  Safe  Place  to  Work — 
Contributory  and  Comparative  Negligence — Charge, 

1.  It  is  the  duty  of  an  employer  to  exercise  ordinary  care  for  his  em- 

ploye's safety,  but  this  duty  is  not  absolutely  and  at  all  events  to 
provide  a  safe  or  a  reasonably  safe  place  to  work  and  safe  or 
reasonably  safe  instrumentalities,  but  only  to  exercise  ordinary 
care  so  to  do. 

2.  It  is  error  to  charge  in  a  personal  injury  case  that  the  plaintiff  is 

entitled  to  recover  if  he  has  proved  all  his  allegations  of  n^li- 
gence  against  the  defendant,  without  reference  to  the  defense  of 
contributory  negligence  and  without  qualification  as  to  comparative 
negligence. 

Efcd,  Russell  t(*  Eichelbcrgcr,  for  plaintiff. 
27.  G.  Powell,  contra. 

Henry,  J. ;  Winch,  J.,  and  Marvin,  J.,  concur. 

The  judgment  in  this  ease  must  be  reversed  for  error  in  the 
charge. 

At  page  185  of  the  bill  of  exceptions,  the  court  said : 

■ 

'  *  It  was  the  duty  of  the  defendant  company,  the  employer,  to 
furnish  its  employe,  the  plaintiff,  with  a  reasonably  safe  place 
and  reasonably  safe  instrumentalities  to  protect  himself  from 
sucli  dangers  in  the  performance  of  his  work  as  in  the  exercise 
of  ordinary  care  can  be  provided  against." 

It  is  the  duty  of  the  employer,  as  well  as  of  the  employe,  to 
exercise  ordinary  care  for  the  employe's  safety,  but  as  often 
said,  the  duty  of  the  employer  is  not  absolutely  and  at  all  events 
to  provide*  a  safe  or  a  reasonably  safe  place,  and  safe  or  reason- 
ably safe  instrumentalities,  but  only  to  exercise  ordinary  care 
so  to  do.     The  error  is  repeated  and  emphasized  at  page  190. 
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At  page  188  the  court  said : 

**So,  gentlemen,  of  the  jury,  if  you  believe  from  the  proof 
that  the  plaintiff  has  maintained,  by  a  preponderance  of  the  evi- 
dence, his  claim  that  the  machine  or  appliance  furnished  to  him, 
and  his  instructions  with  regard  thereto,  constituted  want  of 
care  or  negligence  on  the  part  of  the  defendant,  then  the  plaintiff 
is  entitled  to  recover." 

This  broad  statement  is,  of  course,  untrue.  It  might  well  be 
that  contributory  negligence  on  the  part  of  the  employe  would 
prevent  recovery. 

At  page  188,  again,  the  court  said : 

*  *  If  you  find  that  the  defendant  was  negligent,  as  charged  by 
plaintiff,  in  the  respects  charged  in  the  petition,  and  you  also 
find  that  the  plaintiff  was  guilty  of  negligence  in  the  respects 
charged  by  the  defendant,  then  I  say  to  you,  the  plaintiff  may 
still  recover." 

While  this  is  literally  true  under  the  Norris  act,  where  the 
employe's  negligence  is  slight  and  that  of  his  employer  is  gross 
in  comparison  therewith,  it  is  not  true  as  a  general  proposition, 
and  should  therefore  have  beea  strictly  qualified.  The  qualifica- 
tion made  by  the  court  is  not  such  as  to  prevent  the  instruction 
above  quoted  from  being  misleading. 

At  pages  192  and  193  the  court  charges  the  jury  on  the  subject 
of  damages,  without  cautioning  them  concerning  the  diminutiou 
of  damages  provided  for  by  the  Norris  act  in  case  the  verdict  is 
given  thereunder  for  the  plaintiff  notwithstanding  the  latter 's 
contributory  negligence.  It  is  true  that  the  court,  earlier  in 
the  charge,  had  read  this  provision  of  the  Norris  act,  but  he 
failed  to  clearly  couple  the  extract  thus  read  with  the  genel^al 
and  unqualified  instructions  in  regard  to  the  measure  of  dam- 
ages found  on  the  pages  last  above  indicated. 

For  the  errors  thus  pointed  out,  and  because  the  charge  is 
misleading,  the  judgment  is  reversed. 
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INJURY  FROM  PALUNC  OVER  PROTECTION  POR  A  NEWLY 

MADE  SIDEWALK. 

Circuit  Court  of  Cuyahoga  County. 
The  City  of  Cleveland  v.  Adela  Brooks.* 

Decided,  November  15,  1909. 

Municipal  Corporation — Negligence  in  Guarding  New  Cement  Bidetoalk 
— Independent  Contractor. 

A  municipal  corporation  is  not  liable  to  one  Injured  by  stumbling  over 
a  wire  netting  placed  around  a  newly  made  cement  sidewalk  to 
prevent  pedestrians  from  stepping  upon  it,  by  Independent  con- 
tractors employed  by  the  municipal  corporation  to  lay  the  side- 
walk, the  municipality  having  no  notice,  active  or  constructive,  of 
the  manner  of  guarding  the  sidewalk. 

Newton  D.  Baker,  for  plaintiff. 
F.  C,  Scott,  contra. 

Henby,  J. ;  Winch,  J.,  and  Marvin,  J.,  concur. 

Adela  Brooks  was  injured  by  a  fall  over  a  wire  netting 
stretched  across  the  sidewalk  on  the  southerly  side  of  Euclid 
avenue  in  the  city  of  Cleveland.  The  sidewalk,  at  the  point 
•named,  was  at  the  time  being  relaid  by  Leek  &  McGrath,  under 
a  contract  made  by  them  with  the  city.  The  evidence  tends  to 
show,  and  for  the  purpose  of  this  opinion  will  be  treated  as 
showing,  that  this  netting  was  so  stretched  across  the  sidewalk 
by  Leek  &  McGrath  as  to  pr.event  pedestrians  from  stepping  on 
to  the  newly-laid  cement.  The  netting  was  not  high  enough  to 
prevent  one  who  in  walking  brought  his  feet  against  it  from  fall- 
ing over,  and  was  well  calculated  to  cause  one  thus  walking 
against  it  to  fall. 

The  city  offered  no  evidence  on  the  trial  of  the  case. 

The  evidence  of  the  plaintiff  having  been  introduced,  the  jury 
was  charged  and  a  recovery  was  had. 

•Affirmed  without  opinion,  83  Ohio  State,  468. 
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Before  the  ease  was  submitted  to  the  jury  a  motion  was  made 
by  the  city  that  the  court  direct  a  verdict  in  its  favor.  This 
motion  should  have  been  sustained. 

There  was  no  evidence  tending  to  show  that  this  netting  had 
been  across  the  sidewalk  for  a  sufficient  length  of  time  so  that 
it  was  the  duty  of  the  city  to  know  about  it,  and  the  only  ground 
upon  which  the  plaintiff  below  could  recover  was  upon  the  claim 
that  the  city  was  liable  for  any  damage  resulting  from  the  ob- 
struction of  the  sidewalk  in  this  manner  by  its  contractor. 

In  the  case  of  City  of  Circleville  v.  Nevding,  41  Ohio  St., 
465,  it  was  held : 

'*  Where  a  city  contracted  for  the  construction  of  a  cistern, 
eighteen  feet  wide  and  twenty  feet  deep,  in  a  street,  and  before 
the  cistern  was  completed  a  horse  fell  into  it  and  was  killed, 
for  want  of  sufficient  protection  around  and  over  the  excavation, 
to  guard  animals  in  the  proper  use  of  the  street  from  danger, 
held,  that  the  city  was  liable  for  the  loss  of  the  horse,  although 
it  did  not  reserve  or  exercise  any  control  or  direction  over  the 
manner  of  doing  the  work,  except  to  see  that  it  was  done  accord- 
ing to  specifications  which  were  a  part  of  the  contract." 

ff 

In  the  opinion  the  court  called  attention  to  the  fact  that  such 
an  excavation  in  a  street,  unless  protected  to  guard  persons  and 
animals  using  the  street  from  falling  into  it,  was  necessarily  dan- 
gerous, and  that  the  city  was  under  statutory  obligations  to  keep 
the  streets  open  and  in  repair  and  free  from  nuisance,  and  it 
could  not  ca^  this  duty  upon  the  contractor  so  as  to  relieve  it- 
self from  liability  to  one  who  should  receive  any  injury.  And 
this  language  is  used : 

**But  the  public  in  the  use  of  the  streets  may  rely  upon  the 
legal  obligation  of  the  city  to  keep  them  free  from  dangerous 
places,  or  if  such  places  become  necessary  to  be  made  in  the 
course  of  an  improvement  or  work  necessary  or  proper  for  the 
city  to  do,  that  it  shall  so  guard  them  that  no  injury  shall  re- 
sult in  the  ordinary  use  of  the  street." 

This  was  a  case  then  in  which  the  very  thing  to  be  done  made  a 
dangerous  place  in  the  street.*  The  city  knew  that  such  dan- 
gerous place  must  be  made  in  the  street,  and  the  law  is  that  the 
city  was  bound  to  see  that  a  proper  guard  should  be  placed  to 
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keep  from  falling  into  this  dangerous  place  any  person  or  auimal 
traveling  upon  said  street,  but  in  the  ease  before  us  it  isn't  that 
there  was  a  dangerous  place  in  the  street  that  caused  the  acci- 
dent, but  that  of  placing  a  guard  to  keep  people  from  going 
upon  a  certain  part  of  the  street,  not  because  that  part  of  the 
street  was  dangerous  by  reason  of  the  work  there  being  done, 
but  to  prevent  from  going  upon  a  place  which  it  would  be  dis- 
agreeable for  them  to  walk  upon,  which  guard  was  so  placed  as 
to  make  it  dangerous. 

In  the  case  of  Covington  &  Cincinnati  Bridge  Co.  v.  Stern- 
brock  and  Patrick,  61  0.  S.,  315,  the  syllabus  reads : 

**When  danger  to  others  is  likely  to  attend  the  doing  of  cer- 
tain work,  unless  care  is  observed,  the  person  having  it  to  do 
is  under  a  duty  to  see  that  it  is  done  with  reasonable  care,  and 
can  not,  by  the  employment  of  an  independent  contractor,  relieve 
himself  from  liability  for  injuries  resulting  to  others  from  the 
negligence  of  the  contractor  or  his  servants. 

*  *  The  ruined  walls  of  a  building  of  the  defendant,  measurably 
destroyed  by  fire,  were  left  standing,  a  menace  to  the  public 
and  the  property  of  others  in  the  vicinity.  He  was  ordered  by 
the  inspector  of  buildings  to  take  down  the  walls;  and,  for  the 
purpose,  employed  a  contractor  to  do  the  work,  for  an  agreed 
consideration,  and  stipulated  he  should  save  him  harmless  for 
injuries  to  others  in  doing  the  work.  The  east  wall,  by  reason  of 
the  negligence  of  the  contractors  in  attempting  to  pull  it  down, 
fell  outward  upon  and  injured  the  property  of  the  plaintiffs 
situated  across  an  alley  from  the  wall.  Held:  The  defendant 
is  liable  for  the  injury.'' 

And  at  page  232  of  the  opinion  in  that  case,  this  language  is 
used: 

**The  doctrine  of  independent  contractor,  whereby  one  who 
lets  work  to  be  done  by  another,  reserving  no  control  over  the 
performance  of  the  work,  is  not  liable  to  third  persons  for  in- 
juries resulting  from  negligence  of  the  contractor  or  his  serv- 
ants, is  subject  to  several  important  exceptions.  One  of  these 
•  •  •  is  where  the  employer  is,  from  the  nature  and  char- 
acter of  the  work,  under  a  duty  to  others  to  see  that  it  is  care- 
fully performed." 

And  then  quoting  from  the  case  of  Bower  v.  PecUe  (1  L.  R., 
Q.  B.  Div.,  321,  326)  it  is  said : 
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''That  a  man  who  orders  a  work  to  be  executed  from  which 
in  the  natural  course  of  things,  injurious  consequences  to  his 
neighbor  must  be  expected  to  arise,  unless  means  are  adopted 
by  which  such  consequences  may  be  averted,  is  bound  to  see  to  the 
doing  of  that  which  is  necessary  to  prevent  mischief,  and 
can  not  relieve  himself  of  his  responsibility  by  employing  some 
one  else — whether  it  be  the  contractor  employed  to  do  the  work 
from  which  the  danger  arises  or.  some  independent  person — or 
to  do  what  is  necessary  to  prevent  the  act  he  has  ordered  done 
from  becoming  unlawful.'* 

In  the  case  of  City  of  Columbus  v.  Penrod,  73  0.  S.,  609,  the 
city  had  given  a  license  to  Penrod  to  use  a  part  of  the  street  for 
the  placing  of  building  materials  for  use  in  the  construction  of  a 
building  on  adjacent  property,  and  the  court  held  that  where 
.such  a  license  is  given  to  do  a  thing  which  would  be  in  the  nature 
of  things  dangerous,  the  city  would  be  liable  if  it  was  so  negli- 
gently done  that  an  innocent  party  was  injured  by  reason  there- 
of. But,  they  say,  this  is  not  the  rule  where  the  thing  to  be 
done  is  not  necessarily  dangerous,  and  having  called  attention 
to  the  cases  which  hold  that  where  work  is  to  be  done  in  a  street 
either  by  a  licensee  or  by  a  contractor  which  is  necessarily 
dangerous,  the  city  is  liable  for  the  negligence  of  the  licensee  or 
the  contractor,  the  court  say: 

**  These  cases,  read  ip  the  light  of  the  facts,  an  excavation  in 
the  sidewalk,  necessarily  dangerous,  in  the  one  case,  and  in  the 
other  an  obstruction  in  the  street,  not  necessarily  dangerous, 
consisting  of  building  materials,  are  not  in  conflict,  and  the 
present  case  being  one  of  an  obstruction  in  the  street,  not  neces- 
sarily dangerous,  we  are  not  required  to  determine  whether 
Clark  V.  Fry,  in  so  far  as  it  applies  to  excavations  or  obstruc- 
tions necessarily  dangerous  is  too  broad,  or  whether  in  a  case  of 
permit  to  the  owner  of  adjacent  property  to  make  an  excavation 
in  the  street  for  some  lawful  purpose  incident  to  the  use  of  his 
property,  it  would  be  the  duty  of  the  city  to  see  that  a  nuisance 
is  not  created.'' 

But  the  court  says  in  the  syllabus  in  this  case,  as  follows : 

**A  permit  by  a  city  to  use  part  of  the  street  for  the  placing 
of  building  materials  for  use  in  the  construction  of  a  building 
on  the  adja<5ent  property  is  the  mere  regulation  of  a  right  of  the 
property  owner  to  make  such  use  of  the  street  and  not  a  license 
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to  do  an  act  in  the  street  which  but  for  such  license  would  be  il- 
legal or  a  nuisance,  and  a  city  by  giving  such  permit  is  not 
charged  with  the  duty  of  seeing  that  the  place  is  guarded,  and 
will  not  be  liable  in  damages  to  a  person  injured  in  consequence 
of  the  omission  to  guard  such  place  with  barriers  or  lights  unless 
it  had  notice,  express  or  implied,  of  such  omission  and  after  such 
notice  was  guilty  of  negligence." 

We  are  of  opinion  that  in  the  case  at  bar  there  was  no  obliga- 
tion upon  the  city  to  see  to  it  that  the  guard  which  the  con- 
tractor might  place  about  the  work  that  he  was  doing,  which 
work  would  not  in  itself  constitute  a  danger  to  the  public,  was 
not  dangerous ;  or  in  other  words,  the  city  was  not  bound  to  see 
that  the  work  was  so  guarded  that  there  could  be  no  danger  from 
the  guard  itself. 

The  result  is  that  the  judgment  of  the  court  of  common  pleas 
is  reversed  and  the  cause  remanded  for  further  proceedings. 


mSTRIBUTiON  UNDER  A  WBX. 

Circuit  Court  of  Cuyahoga  County. 

Arthur  R.  Teagle,  Executor,  v.  Arthur  R.  Teagle  et  al. 

Decided,  November  15,  1909. 

Wills — Construction. 

A  testator  devised  the  residue  of  his  estate,  "to  the  surviving  children 
(or  their  heirs)  of  my  sister  Elizabeth,  and  my  sister  Mary,  and 
my  brother  Arthur,  share  and  share  alike."  Held:  There  being 
nineteen  living  children  of  Elizabeth,  Mary  and  Arthur  surviving 
at  testator's  death,  and  a  grandchild  of  Elizabeth,  child  of  her  son 
who  died  before  testator,  that  the  residue  of  testator's  estate 
should  be  divided  into  twenty  equal  parts  and  one  part  distributed 
to  each  of  the  children  of  Elizabeth,  Mary  and  Arthur  and  one  part 
to  the  grandchild  of  Elizabeth. 

Wm.  M,  EaynoldSy  for  plaintiff  in  error. 
Thompson  &  Hin£  and  F.  A.  Quail,  contra. 

Marvin,  J. ;  Winch,  J.,  and  Henry,  J.,  concur. 

The  only  question  to  be  determined  in  this  case  is  the  meaning 
of  Clause  8  in  the  last  will  and  testament  of  Frank  Teagle,  de- 
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ceased,  which  will  was  duly  admitted  to  probate.     That  clause 
reads : 

**A11  the  rest  and  residue  of  my  property  of  every  description 
I  give,  devise  and  bequeath  to  the  surviving  children  (or  their 
heirs)  of  my  sister  Elizabeth  Hollis  Teagle  Ferris,  of  Salthorp, 
Swindon,  England,  and  my  sister,  Mary  Teagle  Godwin,  of 
Seagry,  England,  and  my  brother  Arthur  R.  Teagle,  of  Cleve- 
land, Ohio,  share  and  share  alike." 

The  sister  Elizabeth  named  was  the  mother  of  several  children 
who  survived  the  testator,  and  of  one  child  who  died  before  the 
execution  of  the  will,  leaving  a  child.  The  sister  Mary  was  the 
mother  of  several  children,  and  the  brother  Arthur  was  the 
father  of  several  children. 

The  testator  left  other  brothers,  and  at  least  one  other  sister. 
To  some  of  these  and  to  the  children  of  some  of  these,  bequests 
were  made  in  the  will.     To  some  no  bequests  were  made. 

It  is  urged  on  the  one  part  here  that  the  property  bequeathed 
by  this  clause  of  the  will  should  go  one-third  to  the  sister  Mary 
Teagle  Godwin,  one-third  to  the  brother  Arthur  R.  Teagle,  and 
one-third  to  the  children  of  Elizabeth.  Our  attention  is  called  to 
a  great  number  of  authorities  on  the  meaning  of  the  words  share 
•and  share  alike,  and  the  holdings  by  the  courts  are  not  al- 
together uniform,  nor  can  they  all  be  reconciled  with  one  an- 
other, but  we  think  the  natural  meaning,  the  plain  obvious  mean- 
ing, of  the  words  as  used  in  this  will  is  that  whoever  the  parties 
are  to  whom  this  property  is  to  go,  each  is  to  take  an  equal  share 
with  the  others,  so  that  if  anything  is  given  by  this  will  to  Mary 
or  Arthur,  each  must  taken  an  equal  share  with  each  of  those 
who  take  under  the  bequest  to  the  surviving  children  (or  their 
heirs)  of  Elizabeth.  '* Share  and  share  alike"  to  the  ordinary 
mind  means  in  equal  parts,  and  unless  the  words  are  used  in 
such  wise  as  to  show  that  some  other  meaning  is  to  be  at- 
tributed to  these  words,  they  must  be  held  to  mean  in  equal 
parts.  And  we  think  clearly  from  the  language  of  the  will  itself, 
and  a  fair  construction  of  the  words,  that  nothing  is  bequeathed 
to  Mary  and  nothing  is  bequeathed  to  Arthur,  but  that  the  chil- 
dren of  Mary  and  the  children  of  Arthur  are  the  beneficiaries 
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provided  for.  This  construction  requires  no  change  in  the  word- 
ing of  the  clause  at  all. 

As  was  said  in  argument  of  this  case  applied  to  other  things 
than  persons  this  would  be  the  other  meaning. 

Suppose  one  said  I  have  been  traveling  in  Europe  and  J  was 
much  impressed  with  the  art  exhibits  of  Paris,  and  Florence 
and  Rome.  Would  anybody  doubt  that  what  was  meant  was 
that  he  who  said  it  was  much  impressed  with  the  art  exhibits  of 
Paris,  and  the  art  exhibits  of  Florence,  and  the  art  exhibits  of 
Rome  ?  Suppose  one  said,  I  have  been  traveling  about  the  coun- 
try and  I  find  great  beauty  in  the  autumn  leaves  of  Cuyahoga 
county,  and  Summit  county,  and  Lorain  county.  Would  any- 
body doubt  that  what  was  meant  was  that  great  beauty  was 
found  in  the  autumn  leaves  of  each  of  these  several  counties,  and 
not  simply  that  the  great  beauty  was  found  in  the  autumn 
leaves  of  Cuyahoga  county,  and  that  great  beauty  was  found, 
without  reference  to  autumn  leaves,  in  Summit  and  Lorain 
counties?    The  question  answers  itself. 

Finding  as  we  do  that  the  meaning  of  the  testator  is  perfectly 
plain  in  so  far  as  bequests  are  made  to  the  children  and  not  the 
parents,  certainly  so  plain  that  it  would  require  such  evidence 
of  extrinsic  facts  as  to  deprive  the  words  of  their  ordinary 
meaning,  and  finding  in  this  case,  if  all  the  evidence  produced 
were  competent,  no  such  extrinsic  facts  as  would  justify  a  hold- 
ing that  these  words  do  not  mean  what  they  seem  on  their  face 
to  mean,  we  reach  the  conclusion  that  the  bequests  are  to  the 
children  of  Mary  and  Arthur,  as  well  as  to  the  children  of  Eliza- 
beth. 

There  remains,  however,  the  question  of  the  right  of  the  grand- 
child of  Elizabeth,  Francis  J.,  son  of  her  deceased  son,  Frederick, 
who  died  prior  to  the  date  of  the  will.  We  are  of  opinion  and 
hold  that  the  words  '*or  their  heirs''  include  this  grandson  of 
Elizabeth. 

The  only  words  which  we  find  to  be  ambiguous  in  this  clause 
of  the  will  are  these  words  **or  their  heirs,"  and  we  must  sup- 
pose that  the  testator  meant  something  by  the  use  of  these  words, 
and  the  most  obvious  meaning  would  seem  to  be  that  he  meant 
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to  include  the  children  of  any  one  of  Elizabeth's  children  not 
living. 

One  of  Elizabeth's  children  died  since  the  will  was  admitted 
to  probate,  and  of  course  the  parties  who  would  be  entitled  to  the 
estate  of  that  child  would  take  his  share  here.  This  brings 
us  to  the  conclusion  that  the  estate  should  be  divided  into  twenty 
equal  parts,  and  divided  one  part  to  each  of  the  children  of 
Mary,  one  part  to  each  of  the  children  of  Arthur,  one  part  to 
each  of  the  children  of  Elizabeth,  now  living,  one  part  to  the 
grandchild,  Francis  J.,  and  one  part  to  the  proper  representa- 
tives of  her  deceased  son,  Francis  William. 

The  decree  to  be  taken  will  be  the  same  as  that  taken  in  the 
court  of  common  pleas,  except  that  the  share  which  Francis 
William  would  take,  if  he  were  living,  should  go  to  the  admin- 
istrator of  his  estate,  or  the  executor  of  his  will,  instead  of  di- 
rectly to  his  children.  This,  from  the  fact  that  when  the  testa- 
tor died,  the  interest  of  Francis  William  vested  and  whatever 
personal  property  was  coming  to  him  from  this  estate  would  be  a 
part  of  his  estate  to  be  administered  upon. 
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DETERMINATION  Or  VAUMTY  Or  NCHMINATION  PAPERS. 

Court  of  Appeals  for  Wood  County. 

The  State  op  Ohio,  on  Relation  op  Thomas  J.  Miller,  v. 

George  M.  Brubaker  et  al,  as  Deputy  State  Supervi- 
sors AND  Inspectors  op  Election  in  and 

FOR  Wood  County. 

Decided,  October  31,  1913. 

Elections — Authority  of  Board  of  Deputy  State  Supervisors  to  De- 
termine Validity  of  Nomination  Papers — Sections  4818,  5005  and 
5006. 

1.  Section  4818,  General  Code,  confers  general  authority  upon  deputy 

state  supenrisors  of  elections  1o  pass  upon  the  validity  of  nomina- 
ting papers. 

2.  The  filing  of  written  objections  with  the  deputy  state  supervisors  of 

elections  to  the  validity  of  nominating  papers  then  In  the  hands  of 
that  board  clothes  the  board  with  authority  to  pass  upon  the  va- 
lidity of  such  papers,  and  the  Jurisdiction  of  said  board  in  that  be- 
half is  in  no  way  affected  by  the  subsequent  withdrawal  of  said 
objections. 

N.  R.  Harrington  and  E.  M.  Fries,  for  relator. 
Clyde  R.  Painter,  Benjamin  F,  James,  Datus  R.  Jones,  Rufus 
B.  Moore  and  Earl  D,  Bloom,  contra. 

Richards,  J. ;  Kinkade,  J.,  and  Chittenden,  J.,  concur. 

Appeal  from  Court. of  Common  Pleas  of  Wood  County. 

This  ease  is  pending  in  this  court  on  appeal,  and  I  will  an- 
nounce briefly  the  conclusion  at  which  the  court  has  arrived. 
The  case  has  been  submitted  on  the  pleadings  and  evidence  and 
certain  statements  of  counsel. 

It  appears  from  the  pleadings  and  the  evidence  that  the 
nominating  paper  on  behalf  of  the  Citizens  party  was  filed  with 
the  board  of  deputy  state  supervisors  of  election  at  Bowling 
Green  on  August  30th,  1913,  and  that  on  the  4th  day  of  Septem- 
ber a  formal  written  objection  thereto  was  filed  with  that  board 
by  Rufus  B.  Moore.  Thereafter  this  written  objection  which 
had  been  filed  by  Mr.  Moore  was  withdrawn;   just  the  circum- 
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stances  under  which  it  was  withdrawn  do  not  appear  in  the  evi- 
dence, but  it  is  sufBcient  for  the  purposes  of  this  case  that  it 
appears  from  the  evidence  that  the  paper  was  carried  away  from 
the  oflSce  of  the  deputy  state  supervisors  of  election  by  him. 
Subsequently  other  written  objections  were  filed  by  him  to  cer- 
tain nominees  named  by  the  Citizens  party  in  the  city  of  Bowling 
Green,  and  later  the  matter  qame  on  for  hearing  before  these 
deputy  supervisors  of  election.  They  found  that  the  objections 
which  had  been  filed  were  well  taken  and  should  be  sustained, 
and  held  that  the  names  of  the  nominees  for  the  Citizens  ticket 
should  not  be  placed  on  the  ballot  to  be  voted  on  November  4th 
of  this  year. 

This  action  in  mandamus  was  brought  immediately  there- 
after by  Mr.  Miller  as  a  tax-payer,  citizen  and  resident  of  the  city 
of  Bowling  Qreen,  asking  an  order  of  the  Common  Pleas  Court  of 
Wood  County,  in  which  the  petition  was  filed,  that  these  names 
be  ordered  placed  on  the  ballot,  including  also  in  his  petition 
the  names  of  four  candidates  for  ward  councilmen  as  well  as 
the  candidate  for  mayor  and  other  city  officials. 

Our  attention  has  been  called  to  Section  4818  of  the  General 
Code  and  Sections  5005  and  5006  of  that  code.  I  will  not  take 
the  time  to  read  these  sections,  but  it  seems  from  the  language  of 
the  section  first  cited  that  general  authority  is  given  to  the 
deputy  supervisors  of  election  to  pass  upon  the  validity  of 
nomination  papers.  Section  5005  has  in  it  a  provision,  in  sub- 
stance, that  if  written  objections  are  not  filed  within  five  days 
after  the  nomination  papers  are  filed  with  that  board  that  they 
shall  be  held  valid,  if  they  are  in  apparent  conformity  with  the 
statutes. 

It  is  contended  by  counsel  for  plaintiff  that  the  first  written 
objection  that  was  filed  can  not  be  considered  because  it  was 
withdrawn  by  the  person  who  filed  the  same  with  the  board,  and 
that  therefore  the  board  was  powerless  to  consider  and  pass  upon 
the  validity  of  the  nominating  papers. 

We  do  not  think  it  necessary  to  decide,  and  do  not  decide, 
whether  formal  objections  in  writing  must  be  filed  with  the 
board  of  deputy  state  supervisors  before  they  have  power  to  pass 
upon  the  validity  of  nominating  papers.    We  think  that  the  first 
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written  objection,  which  was  filed  on  September  4th,  was  in  and 
of  itself  ample  to  clothe  the  board  with  authority  to  pass  upon 
the  validity  of  the  nominating  papers  which  had  been  filed,  if 
written  objections  were  necessary  for  that  purpose;  and,  it  is 
clear  to  this  court  that  it  could  not  be  deprived  of  its  jurisdic- 
tion or  power  by  the  withdrawal  of  that  paper.  It  is  not  only 
reasonable  to  suppose,  but  from  the  facts  disclosed  in  this  case 
it  is  clear,  that  many  were  interested  in  these  proceeding  be- 
sides Mr.  Moore  who  filed  the  objections,  and  he  could  not 
deprive  the  board  of  jurisdiction  by  carrying  off  that  paper  from 
the  office  of  the  board.  To  so  hold  would  open  the  door  to  fraud. 
A  case  might  readily  be  supposed  where  a  person  filing  the 
written  objections  would  do  so  having  in  his  mind  the  plan  of 
withdrawing  them  as  soon  as  the  five  days  had  elapsed,  his  scheme 
being  to  dissuade  others  from  filing  like  objections.  We  hold 
that  power  to  act  was  not  taken  away  from  the  board  by  the 
removal  of  this  paper  from  its  oflSce,  any  more  than  the  powers 
of  a  court  to  rule  on  a  demurrer  would  be  ended  by  a  removal 
of  the  demurrer  from  files  of  the  court.  The  principle  is  some- 
what similar  to  a  case  brought  for  the  contest  of  a  will.  If,  in 
such  a  case,  the  plaintiff  should  see  fit  to  wait  until  the  time  for 
other  actions  of  that  sort  had  elapsed  and  then  withdraw  his 
petition,  and  if  he  could  by  so  doing  deprive  others  of  the 
right  to  contest  the  will,  it  would  result  in  grave  injustice. 

Such  procedure  has  been  condemned  by  the  Supreme  Court  in 
Bradford  v.  Andrews,  20  0.  S.,  208.  The  court  speaking  through 
Welch,  J.,  say  on  page  220: 

**When  the  jurisdiction  of  the  court  has  once  attached  in 
such  a  case,  I  suppose  it  is  not  in  the  power  of  the  petitioner 
to  withdraw  the  action  against  the  will  of  the  other  parties  in 
interest.  The  status  of  the  parties,  as  plaintiffs  or  defendants, 
is  merely  nominal.  Those  named  as  defendants  have  a  right, 
equally  with  the  nominal  plaintifip,  to  insist  upon  a  contest. 
Otherwise,  there  would  be  no  safety  to  the  defendants  who 
happened  to  be  identified  in  interest  with  the  plaintiff,  except 
in  the  commencement  of  separate  similar  actions,  or  the  filing 
of  a  cross-petition  by  each.  We  need  not,  however,  decide  this 
question,  for  the  precaution  was  taken  in  the  present  case  to  file 
such  cross-petition  before  the  period  of  limitation  had  expired 
or  the  original  petition  had  been  dismissed." 
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Similar  rulings  have  been  made  in  the  federal  courts  denying 
the  right  of  petitioners  in  bankruptcy  to  withdraw  from  the 
proceeding.  In  re  Beding field,  96  Fed.,  190;  In  re  Cronin,  98 
Fed.,  584.  See  also  State,  ex  rel  Buel,  v.  Joyce  et  cd,  87  0.  S., 
126. 

The  board  of  deputy  state  supervisors  acted  favorably  upon 
the  written  objections  which  had  been  filed  by  Mr.  Moore,  and 
the  law  seems  to  have  been  uniformly  held  in  an  unbroken  series 
of  decisions  in  this  state  that  the  action  of  the  board  under 
these  circumstances  is  final.  Necessarily  the  power  to  render 
a  final  decision  in  cases  of  that  kind  must  be  reposed  by  the 
General  Assembly  somewhere  and  in  somebody,  and  the  General 
Assembly  has  seen  fit  to  repose  that  power  in  the  power  of  deputy 
state  supervisors  of  elections  and  if  they  shall  disagree  it  is 
provided  that  the  matter  shall  be  referred  to  the  Secretary  of 
State  and  the  decision  of  that  oflScer  is  made  final  by  Sections 
5006  and  5007,  General  Code. 

On  the  hearing  of  this  case  no  fraud  was  shown  nor  claimed 
to  have  been  committed  by  the  board  of  deputy  state  supervisors. 
That  board  held  that  the  written  objections  were  well  taken  and 
sustained  them,  and  this  court  is  without  authority  to  interfere 
with  the  conclusion  reached  by  that  body. 

The  announcement  which  has  been  made  perhaps  does  not 
determine  the  status  of  certain  of  the  nominees  for  ward 
o£Sces,  but  we  fail  to  see  under  the  showing  made  in  the  plead- 
ings and  the  evidence  such  a  clear  right  in  the  relator  as  would 
entitle  him  to  the  relief  as  to  the  ward  candidates,  and  as  was 
state  in  87  0.  S.,  126,  before  a  party  is  entitled  to  the 
relief  which  is  provided  by  a  writ  of  mandamus  the  right 
should  clearly  appear.  We  hold  that  the  relator  has  not  made 
such  a  showing  as  entitles  him  to  the  relief  sought  in  this  case 
and  his  petition  will  therefore  be  dismissed. 
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FREEDOM  OF  SPEECH  IN  DISCUSSIKC  FITNESS  OF  CANDIDATES 

FOR  OFFICE. 

Circuit  Court  of  Cuyahoga  County. 

James  M.  Shallenberger  v.  The  Scripps  Publishing  Compant  ; 
AND  Thomas  H.  Bushnell  v.  The  Scripps  Publishing 

Company.* 

Decided,  November  23,  1909. 

Libel — Expressing  Opinion  as  to  Candidate's  Fitness  for  Office — Malice 
Unimportant. 

If  one  is  of  the  opinion  that  a  candidate  for  the  office  of  judge  of  the 
common  pleas  court  is  unfit  to  be  a  Judge,  he  has  the  right  to  say 
so,  and  it  is  a  matter  of  indifference  whether,  in  giving  expres- 
sion to  such  opinion,  he  was  influenced  by  malice  or  not. 

H.  H,  McKeehan  and  Gage,  Wilbur  <fe  Williams,  for  plaintiffis 
in  error. 
T,  H,  Hogsett'sLud  O.  M.  DaM,  contra. 

i\lARViN,  J. ;  Winch,  J.,  and  Henry,  J.,  concur. 

The  question  in  these  cases  is  whether  the  court  erred  in  sus- 
taining in  each  case  a  demurrer  to  the  petition. 

The  language  used  in  this  opinion  will  speak  of  but  one  peti- 
tion, because  the  same  is  equally  applicable  to  each. 

It  would  not  be  profitable  to  set  out  at  length  the  allegations 
of  the  petition,  nor  the  entire  article  published  which,  it  is 
charged,  is  the  basis  for  recovery.  The  carefully  prepared  opin- 
ion rendered  in  the  court  below  seems  to  us  to  fully  justify  the 
decision  there  made. 

In  argument  here  that  opinion  is  criticized  because  of  the  lan- 
guage used  in  reference  to  a  number  of  the  statements  in  the 
published  article,  that  such  language  in  a  publication  would  not 
be  libelous  if  the  criticism  of  the  candidate  were  made  in  good 
faith.     It  is  urged  that  this  begs  the  real  question,  because  the 

♦Affirmed  without  opinion,  Shallenberger  v.  Scripps  Publishing  Co., 
85  Ohio  State,  492. 
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petition  here  charges  that  the  language  was  used  maliciously  and 
for  the  purpose  of  injuring  the  defendant.  The  exact  language 
of  the  petition  in  that  regard  is  this: 

*' Plaintiff  further  says  that  on  the  said  21st  day  of  August, 
1908,  with  the  intent  and  for  the  purpose  of  wilfully  and  ma- 
liciously injuring  the  plaintiff  in  his  good  name,  character,  and 
reputation,  and  in  his  said  profession,  did  write,  compose,"  etc. 

Because  of  this  language,  it  is  said  that  the  court  below  was 
not  justified  in  treating  the  criticism  of  the  plaintiff  as  having 
been  done  in  good  faith. 

If  this  language  carries  with  it  more  weight  than  the  state- 
ment that  "the  publication  was  false*'  the  question  still  re- 
mains whether  a  fair  construction  of  the  language  used  was 
libelous.  It  seems  to  us  that  it  is  clearly  shown  in  the  opinion 
of  the  learned  judge  below  that  a  fair  construction  of  all  the 
language  is,  that  in  the  opinion  of  the  writer  the  plaintiff  was 
unfit  to  be  a  judge  of  the  court  of  common  pleas,  and  that  being 
true,  we  hold  that  it  is  a  matter  of  indifference  whether  in  giving 
expression  to  such  opinion  he  was  influenced  by  malice  or  not; 
if  it  was  the  writer's  opinion,  he  had  a  right  to  say  so,  regardless 
of  what  feelings  he  may  have  had  toward  the  plaintiff. 

As  has  already  been  said,  we  content  ourselves  with  expressing 
our  concurrence  with  the  opinion  of  the  court  below,  and  we  do 
not  regard  the  criticism  of  the  use  of  the  words  **in  good  faith" 
made  in  the  argument  here,  as  justifying  any  change  from  the 
conclusion  there  reached. 

The  judgment  of  the  court  of  common  pleas  is  affirmed. 
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STORE  PATRON  INJURED  ON  ESCALADER. 

Circuit  Court  of  Cuyahoga  County. 

The  May  Company  v.  Cora  Cummings.* 

Decided,  November  22,  1909. 

NegUgence — Assumption   of  Risk — Knowledge   of  Defect. 

One  who  goes  upon  an  escalader  with  knowledge  that  it  is  out  of 
order  and  in  a  dangerous  condition,  can  not  recover  if  she  is  in- 
jured by  reason  of  the  defect  of  which  she  knew. 

Hoyt,  Dustin,  Kelley,  McKeehan  &  Andrews,  for  plaintiflf  in 
error. 

McGrath  &  Stern,  contra. 

Marvin,  J. ;  Winch,  J.,  and  Henry,  J.,  concur. 

The  parties  to  this  action  here  stand  in  a  relation  opposite  to 
that  in  which  they  stood  in  the  court  below. 

The  terms  plaintiff  and  defendant  used  in  this  opinion  refer 
to  the  parties  as  they  stood  in  the  original  case. 

Suit  was  brought  by  Cora  Cummings  against  the  May  Com- 
pany to  recover  for  damages  suffered  by  her  on  the  12th  day  of 
February,  1907,  while  she  was  in  the  store  of  the  defendant  as  a 
patron. 

The  department  which  she  was  about  to  patronize  was  on  the 
second  floor,  necessitating  her  taking  some  means  of  going  up  one 
story.  To  do  this,  she  took  what  is  called  an  '*  escalader, "  which 
is  a  constantly  moving  pathway,  constructed  on  an  incline, 
reaching  from  the  first  to  the  second  floor  of  the  store  of  the 
defendant,  so  that  one  stepping  upon  it  is  carried,  without  tak- 
ing any  steps,  from  the  first  to  the  second  floor,  or  from  the 
second  floor  to  the  first  floor.  While  on  this  escalader,  going  up, 
her  skirt  was  caught  upon  some  device  connected  with  the  escala- 
der, and  she  was  thereby  injured.     She  charges  that  this  injury 

♦Affirmed  without  opinion,  Cummings  v.  May  Company,,  83  Ohio  State, 
503. 
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was  caused  solely  by  the  negligence  of  the  defendant.     The  lan- 
guage of  the  petition  charging  negligence  is  in  these  words : 

**  Which  negligence  consisted  in  the  failure  of  said  defendant 
to  keep  said  escalader  in. repair,  and  in  safe  and  proper  condi- 
tion, and  in  permitting  the  same  to  be  and  remain  in  a  defective 
and  dangerous  condition  as  above  mentioned ;  that  the  defendant 
was  negligent  in  not  having  and  keeping  the  aforesaid  hinges  or 
knuckles  covered  with  rubber  or  some  other  substance  that  would 
avoid  the  slippery  condition  thereof;  and  was  negligent  in  fail- 
ing to  have  an  attendant  in  charge  of  said  escalader  to  properly 
warn,  conduct  and  direct  its  patrons  while  using  the  same ;  and 
it  was  negligence  on  the  part  of  the  defendant  to  use  and  oper- 
ate said  escalader  while  in  said  defective  condition." 

One  of  the  defenses  set  up  by  the  defendant  was  that  the 
plaintiff  contributed  by  her  negligence  to  the  injury  which  she^ 
received.  The  result  of  the  trial  in  the  court  below  was  a  verdict 
and  judgment  for  plaintiff. 

By  proper  proceedings  the  case  is  here  for  review. 

At  the  close  of  the  evidence  on  the  part  of  the  plaintiff,  the 
defendant  moved  the  court  to  direct  a  verdict  for  it.  This  mo- 
tion was  overruled,  and  this  is  charged  as  error. 

The  testimony  of  the  plaintiff  herself  shows  that  she  was  en- 
tirely familiar  with  this  escalader  and  its  use;  that  within  a 
week  or  ten  days  of  the  time  of  her  injury  she  was  upon  it ;  that 
it  then  exhibited  the  same  want  of  proper  covering  for  the 
knuckles  that  it  exhibited  at  the  time  of  her  injury.  Her  testi- 
mony also  shows  that  her  injury  resulted  from  the  slipping  of 
her  feet  upon  these  knuckles.  But  for  such  slipping  she  would 
not  have  been  injured.  She  not  only  had  used  the  escalader 
at  the  time  spoken  of  about  a  week  prior  to  her  injury,  but  she 
had  used  it  frequently  within  a  few  months  of  her  injury,  and 
she  observed,  as  she  says,  this  defective  condition,  and  not  only 
so,  but  she  had  been  employed  in  this  store  and  knew  all  about 
the  way  in  which  the  escalader  was  used  and  to  what  extent 
there  was  any  supervision  of  it  by  anybody.  She  knew  too  that 
the  second  story  could  be  reached  by  a  passenger  elevator,  in 
constant  operation,  and  that  this  story  could  also  be  reached  by  a 
convenient  stairway.     The  very  defects  which  she  says  existed 
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in  this  escalader  were  open,  plainly  to  be  seen,  and  she  had  actual 
knowledge  of  their  existence  as  shown  by  her  testimony. 

We  think  clearly  that  she  was  not  entitled  to  a  recovery  and 
that  the  court  below  should  have  directed  a  verdict  in  favor  of 
the  defendant. 

Numerous  errors  are  complained  of  as  to  the  charge  of  the 
court,  but,  holding  as  we  do,  it  would  be  fruitless  to  discuss  these 
various  questions. 

On  the  part  of  the  defendant  in  error  it  is  urged  that  the  de- 
fendant below  was  bound  to  exercise  the  same  care  for  the  pro- 
tection of  the  plaintiff  as  is  required  of  a  common  carrier  of 
passengers. 

The  argument  is  made  on  the  part  of  the  plaintiff  in  error 
that  this  proposition  is  not  the  law.  But  it  is  unnecessary  here 
to  determine  this  question,  because  whatever  duty  was  owing 
by  the  defendant  to  the  plaintiff,  her  own  negligence,  as  shown 
by  her  own  testimony,  so  contributed  to  her  injury  as  to  pre- 
clude her  right  to  recover. 

The  cases  cited  and  quoted  from  in  the  brief  of  the  plaintiff 
in  error  fully  sustain  this  proposition. 

We  content  ourselves  with  a  quotation  from  but  one,  namely, 
Railway  <&  Terminal  Company  v.  Hancock,  75  Ohio  St.,  88,  the 
third  clause  of  the  syllabus  of  which  case  reads  as  follows: 

*'In  a  suit  against  an  interurban  electric  railway  company 
for  injury  to  a  passenger  by  reason  of  his  arm  being  struck  by 
a  car  passing  upon  an  adjoining  track,  it  is  not  error  for  the 
court  to  instruct  the  jury  that  if  they  find  that  there  were  four 
iron  bars,  extending  horizontally  across  the  window  of  the  car, 
equally  distant  from  each  other,  the  top  one  approximately 
twelve  inches  from  the  windowsill,  and  that  plaintiff  while  sit- 
ting in  the  car  permitted  his  arm  or  any  part  thereof  to  extend 
or  project  out  beyond  or  over  the  rods,  and  that  said  act  directly 
contributed  to  the  accident,  the  plaintiff  would  be  guilty  of  con- 
tributory negligence  and  can  not  recover." 

And  in  the  opinion  by  Judge  Spear,  at  pages  111,  112,  this 
language  is  used : 

* '  To  say  that  as  a  rule  of  law  a  passenger  on  such  car  may  be 
heedlessly  negligent,  exposing  his  person  to  needless  danger, 
and  visit  the  consequences  on  the  Interurban  Company,  upon 
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showing  negligence  on  its  part,  appears  to  us  to  be  without  rea- 
son, nor  is  it  supported  by  authority.  On  the  contrary,  the 
generally  rec(^nized  rule  is  that  a  passenger  can  not  cast  upon 
the  carrier  responsibility  for  an  event  which,  except  for  his  own 
contributing  negligence,  would  not  have  happened,  and  the  law, 
as  always  held  in  this  state,  does  not  undertake,  when  both 
parties  have  been  negligent,  to  measure  the  degree  of  the  neg- 
ligence of  each." 

We  have  carefully  examined  the  supplementary  brief  filed  by 
the  defendant  in  error  in  so  far  as  the  position  is  there  main- 
tained that  one  may  select  between  several  paths  in  going  from 
one  place  to  another  and  is  not  necessarily  negligent  because  of 
selecting  the  least  safe  path.  We  do  not  regard  that  point  as 
important  in  the  present  case.  It  is  not  betjause  the  plaintiff 
selected  the  least  safe  path,  but  that  she  selected  a  pathway,  the 
defects  of  which  were  known  to  her,  that  precludes  her  right  to 
recover.  The  ground  upon  which  this  reversal  is  made  seems 
to  be  so  thoroughly  well  established  in  Ohio  that  we  have  not 
felt  it  incumbent  upon  us  to  go  outside  of  the  state  for  author- 
ities upon  the  question.  See  Baker  v.  Pe^idergast,  32  Ohio  St., 
494 ;  Village  of  Conneaut  v.  Naef,  54  Ohio  St.,  529 ;  City  of  Day- 
ton v.  Taylor's  AdmW,,  62  Ohio  St.,  11. 

In  this  case  the  language  of  the  court  is  such  as  to  indicate 
that  the  plaintiff  was  not  entitled  to  recover  because  of  an  as- 
sumption of  risk,  and  with  the  same  propriety  it  might  be  said 
in  this  case  that  the  plaintiff  assumed  the  risk,  with  full  knowl- 
edge of  the  danger ;  but  whatever  term  be  used,  the  result  is  the 
same,  that  the  plaintiff  was  negligent,  by  reason  of  which  she 
can  not  recover.     See  also  Norwalk  v.  TvJttle,  73  Ohio  St.,  242. 

Judgment  reversed. 
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APPROPRIATION  OP  LAND  FOR  PARK  PURPOSES. 

Circuit  Court  of  Cuyahoga  County. 

Prank  Seitheb  et  al  v.  City  op  Cleveland.* 

Decided,  December  17,  1909. 

Appropriation — Remaining  Lands — Measure  of  Damages. 

1.  In  an  appropriation  case,  where  the  defendant  owns  land  on  both 

sides  of  a  railroad  and  the  corporation  appropriates  all  he  owns 
on  one  side  of  the  railroad,  it  is  for  the  jury  to  say  whether  the 
land  on  the  other  side  of  the  railroad  is  such  "remaining  portion" 
of  the  defendant's  lands  as  to  entitle  him  to  compensation  for 
depreciation  in  its  value  by  reason  of  the 'taking  of  the  land  ap- 
propriated. 

2.  In  estimating  the  value  of  land  sought  to  be  appropriated  for  park 

purposes,  its  adaptability  for  park  purposes  is  a  proper  element 
of  value  for  the  jury  to  consider. 

Smith,  Taft  &  Arter,  for  plaintiff  in  error. 
N,  D.  Baker,  contra. 

Marvin,  J. ;  Winch,  J.,  and  Henry,  J.,  concur. 

The  city  of  Cleveland  having  decided  upon  a  system  or  plan 
of  public  parks  for  the  use  of  its  inhabitants  by  proper  legisla- 
tion, appropriated  certain  lands  of  the  plaintiff  in  error.  Other 
lands  adjoining  or  near  to  these  lands  were  some  appropriated 
and  some  purchased  by  the  city.  As  to  those  not  purchased,  and 
with  the  owners  of  which  the  city  could  not  agree,  proceedings 
were  instituted  in  the  court  of  insolvency  of  this  county,  to  have 
the  compensation  to  which  the  owners  of  the  several  tracts  ap- 
propriated would  be  entitled  assessed  by  a  jury.  Among  those 
whose  compensation  was  thus  to  be  ascertained  were  the  plaintiffs 
in  error.  They  owned  a  parcel  of  land  through  which  a  railroad 
passed,  the  grade  of  the  railroad  being  considerably  lower  than 
the  surface  of  the  adjoining  land.     There  was  a  bridge  over  the 

♦Affirmed  without  opinion.  City  of  Cleveland  v.  Seither,  86  Ohio  State, 
357. 
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railroad,  uniting  the  land  which  was  on  opposite  sides  of  the 
railroad. 

The  lands  appropriated  were  wholly  on  the  westerly  side  of 
the  railroad,  the  easterly  boundary  being  the  line  of  the  rail- 
road's  right-of-way.  The  appropriation  included  all  of  the 
land  owned  by  plaintiffs  in  error  on  that  side  of  the  railroad. 
The  plaintiffs  in  error  sought  to  show  that  the  appropriation  of 
this  land  on  the  westerly  side  of  the  railroad  would  depreciate 
the  value  of  the  land  on  the  easterly  side  and  that  therefore  they 
would  be  entitled  to  have  as  compensation  not  only  the  value  of 
the  land  taken,  which  was  something  more  than  nineteen  acres, 
but  a  sufficient  amount  to  compensate  them  for  the  depreciation 
of  the  value  of  the  land  which  would  remain  on  the  easterly  side 
of  the  track. 

The  language  of  the  statute  fixing  the  oath  to  be  administered 
to  the  jury  requires  that  they  assess  the  compensation  which 
ought  to  be  paid  to  the  property  owner  for  the  land  appropriated 
and,  in  addition  thereto,  ascertain  how  much  less  valuable  the  re- 
maining portion  of  said  property  will  be  in  consequence  of  such 
appropriation. 

In  the  present  case  the  court  left  to  the  jury  to  determine 
whether  the  land  on  the  opposite  side  of  the  railroad  from  that 
appropriated,  was  a  residue  or  *' remaining  portion"  of  the 
premises  of  the  plaintiffs  in  error  in  such  wise  as  to  entitle  them 
to  compensation  on  account  of  its  being  rendered  less  valuable 
by  reason  of  appropriation.  This,  the  plaintiffs  in  error  urge, 
was  erroneous,  and  insist  that  the  court  should  have  said  to  the 
jury  that  such  land  was  a  ** remaining  portion"  and  that  the 
jury  should  inquire  how  much,  if  any,  less  valuable  such  remain- 
ing portion  was  by  reason  of  the  appropriation. 

There  was  no  error  on  the  part  of  the  court  in  submitting  this 
question  to  the  jury.  The  question  has  frequently  been  before 
the  courts  and  the  authorities  are  that  where  lands  are  physically 
separated  in  such  wise  that  it  is  a  question  whether  the  two  parts 
can  be  used  together,  that  question  shall  be  submitted  to  the 
jury.     See  Kossler  v.  Railroad  Company,  208  Pa.  St.,  50. 

A  more  serious  complaint  made,  however,  on  the  part  of  the 
plaintiffs  in  error  is  that  the  court  excluded  from  the  jury  all 
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evidence  as  to  the  value  or  fitness  of  these  premises  as  a  public 
park.  Evidence  had  been  introduced  as  to  the  fitne^  of  these 
lands  for  a  park.  Such  evidence,  or  a  considerable  part  of  it, 
went  in  under  the  objection  of  the  city,  and  the  court  at  the  re- 
quest of  the  city  said  to  the  jury  in  its  charge : 

' '  If  you  find  from  the  evidence  that  the  only  demand  for  this 
property  for  the  purposes  of  a  public  park  is  the  demand  of  the 
city  of  Cleveland  for  that  purpose,  then  I  say  to  you  that  you 
must  not  consider  any  of  the  evidence  presented  in  this  proceed- 
ing 80  far  .as  it  shows  the  value  of  this  parcel  for  such  purpose. 
You  must  not  consider  the  adaptability  of  this  land  for  public 
park  purpose  at  all,  unless  you  first  find  that  there  is  some 
general  demand  for  the  land  for  that  purpose." 

The  court  again  said  to  the  jury  in  directing  them  how  to  as- 
certain the  compensation  to  be  paid  for  the  land  taken : 

*  *  But  you  must  not  give  too  free  a  fiight  to  your  fancy  in  this 
regard.  It  is  not  any  use  that  the  land  might  be  put  to ;  there 
are  a  great  number  of  things  that  it  might  be  used  for  that  it 
probably  never  will  be  used  for.  That  can  add  nothing  to  its 
present  value.  But  if  there  are  any  uses  that  it  may  be  put  to 
in  the  near  future  that  are  probable,  reasonably  probable,  that 
affects  its  present  market  value." 

It  will  be  seen  by  this  last  quotation  from  the  charge  that  the 
court  inadvertently  used  the  word  *'any"  where  he  said  "It  is 
not  any  use  that  the  land  might  be  put  to."  It  is  clear  that  the 
court  inadvertently  used  the  word  '*any"  in  this  sentence,  where 
he  meant  to  use  the  word  ** every."  The  court  did  not  mean  to 
say  to  the  jury  that  they  could  not  consider  any  use  to  which  the 
land  might  be  put  to,  but  that  that  they  could  not  consider 
every  use  to  which  it  could  be  put. 

However,  the  jury  undoubtedly  understood  it  to  mean  the  same 
as  though  the  word  ''every"  had  been  used,  and  this  raises  the 
question  raised  by  the  prior  part  of  the  charge,  given  upon  the 
request  of  the  city. 

The  theory  upon  which  the  court  gave  this  charge,  and  ex- 
cluded from  the  consideration  of  the  jury  its  value  or  fitness  for 
the  purposes  of  a  pu])lic  park,  was  that  the  owner  being  entitled 
only  to  a  fair  compensation  for  the  property  taken,  could  not 
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take  advantage  of  the  fact  that  the  city  alone  wanted  this  prop- 
erty for  park  purposes,  and  that  to  allow  the  owner  to  have 
the  amount  to  be  paid  to  him  increased  because  of  the  fact  that 
he  held  a  piece  of  land  which  the  city  mu^t  have,  he  could,  so  to 
speak,  **hold  up  the  city''  and  make  it  pay  whatever  price  he 
could  show  it  would  be  worth  for  its  purpose,  when  it  might  be 
many  times  the  value  which  it  would  be  worth  for  another  pur- 
pose, and  the  court  in  so  charging,  applied  apparently  the  deci- 
sion of  the  Circuit  Court  of  Huron  County  in  the  case  of  Gibson 
V.  The  City  of  Norwalk,  13  C.  C,  428.  That  was  a  case  in  which 
the  city  of  Norwalk  had  appropriated  certain  lands  to  be  used  as 
a  basin  or  reservoir  for  storing  water  for  the  use  of  the  city, 
and  the  court  held  that  the  fact  that  the  lands  appropriated 
were  especially  adapted  to  the  purpose  for  which  the  city  desired 
to  use  them  could  not  be  taken  into  account  in  determining  the 
compensation  to  be  awarded.  The  first  clause  of  the  syllabus 
reads : 

'*In  ascertaining  the  market  value  of  land  sought  to  be  ap- 
propriated by  a  city  for  water  works  purposes,  the  fact  that  said 
lands  are  specially  adapted  for  reservoir  purposes  is  not  ad- 
missible in  evidence  and  can  not  be  considered  by  the  jury  deter- 
mining its  market  value." 

If  that  is  a  proper  statement  of  the  law  applicable  to  the  case 
under  consideration,  it  would  justify  the  action  of  the  court  in 
this  case  in  this  regard  and  we  proceed,  therefore,  to  consider 
the  question  of  whether  that  case  should  be  followed. 

In  Railroad  v.  Longworth,  30  Ohio  St.,  108,  the  second  para- 
graph of  the  syllabus  reads  (speaking  of  the  compensation  to  be 
awarded) : 

**In  ascertaining  these  amounts,  the  jury  are  to  take  into  con- 
sideration the  real  value  of  the  land  taken  and  the  diminished 
value  to  the  remainder,  and  may  for  that  purpose  take  into  ac- 
count, not  only  the  purposes  to  which  the  land  is  or  has  been 
applied,  but  any  other  beneficial  purpose  to  which  it  may  be 
applied,  which  would  affect  the  amount  of  compensation  or  dam- 
ages." 

And  in  the  opinion  at  page  111,  Judge  Johnson  quotes  with 
approval  the  following  language  from  the  case  of  The  Queen  v. 
Brown,  L.  R.,  2  Q.  B.,  630: 
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*'A  jury,  whether  the  dispute  be  as  to  the  value  of  land  re- 
quired to  be  taken  by  the  company,  or  as  to  compensation  for 
damages  by  severance,  in  assessing  the  amount  to  which  the  land 
owner  is  entitled,  have  to  consider  the  real  value  of  the  land, 
and  may  take  into  the  account  not  only  the  present  purpose  to 
which  the  land  is  applied,  but  also  any  other  more  beneficial 
purpose  to  which,  in  the  course  of  events  at  no  remote  period 
it  may  be  applied,  just  as  an  owner  might  if  he  were  bargaining 
with  a  purchaser  in  the  market." 

In  the  case  of  James  Goodin  et  al  v.  The  Cincinnati  dk  White- 
tuater  Canal  Company  et  al,  18  Ohio  St.,  169,  the  fourth  parar 
graph  of  the  syllabus  reads  (speaking  of  the  assessment  of  com- 
pensation in  cases  of  appropriation)  : 

'*The  rule  of  valuation  in  such  cases  is  what  the  interest  of  the 
canal  company  was  worth,  not  for  canal  purposes  merely,  or  for 
any  other  particular  use,  but  what  it  was  worth  generally,  for 
any  and  all  uses  for  which  it  might  be  suitable." 

And  in  the  opinion,  at  page  181,  this  language  is  used : 

'  *  The  true  value  of  anything  is  what  it  is  worth  when  applied 
to  its  natural  and  legitimate  uses;  its  best  and  most  valuable 
uses.  The  estimate  should  have  been  given  of  its  value  generally 
for  any  and  all  uses,  and  not  for  any  particular  and  especially 
not  for  any  inferior  or  inappropriate  use." 

In  the  case  of  Currie  v.  Railroad  Co.,  52  New  Jersey  Law, 
381,  the  fourth  paragraph  of  the  syllabus  reads: 

* '  The  rule,  that  the  special  advantages  of  the  land  to  the  party 
acquiring  it  by  condemnation  shall  not  swell  the  compensation  of 
the  landowner,  applies  to  cases  where  the  taking,  which  is  ad- 
vantageous to  the  purchaser,  is  not  pecuniarily  disadvantageous 
to  the  seller.  If,  however,  the  advantageous  feature  is  of  such 
a  nature  that  it  has  commercial  value  in  the  hands  of  either,  then 
a  fair  estimate  of  such  value  is  a  proper  part  of  the  just  com- 
pensation which  the  owner  is  entitled  to  receive. ' ' 

And  the  fifth  paragraph  reads: 

*'The  situation  and  surroundings  of  land  sought  for  railroad 
purposes  may  impart  to  it  a  special  value  for  such  purposes 
generally;  where  such  a  value  is  shown,  the  owner  may  reap 
the  benefit  of  it  when  compelled  to  part  with  his  land  by  con- 
demnation." 
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And  on  page  397,  the  court  in  its  opinion  uses  this  language : 

*  *  Under  the  law  as  thus  expounded  the  landowner  in  the  pres- 
ent case  should  have  been  permitted  to  produce  evidence  as  to  the 
situation  and  surroundings  of  his  land  as  they  existed  at  the 
time  of  the  location  of  the  company's  route,  for  the  purpose  of 
demonstrating,  if  he  was  able,  that  there  resulted  to  his  land 
from  these  circumstances  a  special  value  growing  out  of  the  best 
use  to  which,  from  its  situation,  it  was  presently  adapted. 
Guarded  by  the  exclusion  of  speculative  opinions  upon  the  one 
hand,  and  of  the  individual  advantages  to  the  condemning  agent 
upon  the  other,  such  a  course  will  best  secure  to  the  owner  of 
the  lands  taken  that  compensation  for  their  general  value  which 
is  guaranteed  by  the  Constitution  whenever  private  property  is 
taken  for  public  use/' 

In  Mississippi  &  Rum  River  Boom  Co.  v.  Patterson,  found  in 
the  25th  Co-Operative  Edition  of  the  United  States  Supreme 
Court  Reports,  at  page  206,  the  court  in  the  fourth  and  fifth 
paragraphs  of  the    syllabus  use  this  language : 

**4.  In  determining  the  value  of  land  appropriated  for  public 
purposes,  the  inquiry  must  be,  what  is  the  property  worth  in  the 
market,  from  its  availability  for  valuable  uses,  both  now  and 
in  the  future. 

*  *  5.  In  estimating  the  value  of  the  lands  sought  to  be  taken 
by  a  boom  company  for  a  boom,  its  adaptability  for  boom  pur- 
poses is  a  proper  element  of  value  for  consideration. 


>) 


And  in  the  opinion,  this  language  is  used : 

**So  many  and  varied  are  the  circumstances  to  be  taken  into 
account  in  determining  the  value  of  property  condemned  for 
public  purposes,  that  it  is,  perhaps,  impossible  to  formulate  a 
rule  to  govern  its  appraisement  in  all  cases.  Exceptional  cir- 
cumstances will  modify  the  most  carefully  guarded  rule ;  but,  as 
a  general  thing,  we  should  say  that  the  compensation  to  the  owner 
is  to  be  estimated  by  reference  to  the  uses  for  which  the  property 
is  suitable,  having  regard  to  the  existing  business  or  wants  of  the 
community,  or  such  as  may  reasonably  be  expected  in  the  im- 
mediate future. 

**The  position  of  the  three  islands  in  the  Mississippi  fitting 
them  to  form,  in  connection  with  the  west  bank  of  the  river,  a 
boom  of  immense  dimensions,  capable  of  holding  in  safety  over 
twenty  millions  of  feet  of  logs,  added  largely  to  the  value  of  the 
lands.     The  boom  company  would  greatly  prefer  them  to  more 
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valuable  agricultural  lands,  or  to  lands  situated  elsewhere  on 
the  river;  as,  by  utilizing  them  in  the  manner  proposed  they 
would  save  heavy  expenditures  of  money  in  constructing  a  boom 
of  equal  capacity.  Their  adaptability  for  boom  purposes  was  a 
circumstance,  therefore,  which  the  owner  had  a  right  to  insist 
upon  as  an  element  in  estimating  the  value  of  the  lands." 

This  question  is  discussed  and  a  great  number  of  authorities 

cited  in  Lems  on  Eminent  Domain,  Section  706  of  the  Third 

Edition  (old  Section  478).     See  also  Brown  v.  Weaver  Co.,  3  L. 

R.  A.  (New  Series),  p.  912. 

Prom  the  authorities  to  which  attention  has  already  been  called, 
including  those  cited  under  the  above  section  of  Lewis  and  from 

what  seems  to  us  the  better  reasoning,  we  reach  the  conclusion 
that  the  court  erred  in  excluding  from  the  jury  all  consideration 
of  the  fitness  and  value  for  park  purposes  of  the  land  taken  in 
this  appropriation.  As  well  said  in  a  number  of  the  cases,  it  is 
difficult  to  frame  a  rule  which  shall  be  applicable  in  all  cases, 
but  it  seems  an  anomalous  thing  that  if  property  is  specially 
suitable  for  a  particular  use  that  fact  may  not  be  shown  when 
the  value  of  such  property  is  to  be  ascertained.  This  would 
certainly  be  true  if  it  was  a  case  of  bargain  and  sale  of  property ; 
and  the  owner  of  property  appropriated  for  public  use  is  not  to 
be  a  loser  by  the  fact  that  under  the  law  he  is  forced  to  part 
with  his  property.  He  is  entitled  to  be  fully  compensated  for  the 
value  of  the  property,  and  while  this  does  not  entitle  him  to 
**hold  up"  the  public  because  he  happens  to  have  the  only  parcel 
of  land  which  will  answer  the  purpose  of  the  public,  still  he  is 
not  to  be  cut  down  to  what  the  land  would  be  worth  for  a  pur- 
pose to  which  it  is  less  fitted  than  for  the  purpose  for  which  it 
is  appropriated. 

Every  use  for  which  the  land  is  suitable  should  be  taken  into 
account  in  determining  its  value,  and  taking  into  account  such 
uses,  including  the  use  for  which  the  appropriation  is  made,  the 
jury  should  say  what  the  fair  value  of  the  land  is,  and  this  does 
not  require  of  the  jury  nor  must  not  permit  the  jury  to  put  a 
speculative  or  an  exorbitant  price  upon  the  land,  but  to  deter- 
mine and  allow  what,  all  things  being  taken  into  account,  the 
land  is  fairly  worth. 
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Without  going  into  detail  on  the  rulings  on  evidence,  it  is 
sufficient  to  say  that  whatever  evidence  was  excluded,  which 
under  the  proposition  enunciated  would  have  aided  in  determin- 
ing the  fitness  of  the  value  of  the  land  for  park  purposes,  should 
have  been  admitted. 

For  the  reasons  pointed  out,  the  judgment  is  reversed  and  the 
cause  remanded. 


ERROR  IN  DIRECTING  VERDICT  FOR  DEFENDANT. 

Circuit  Court  of  Cuyahoga  County. 

The  Gbebnhut  Cloak  Company  v.  The  American  Credit 
Indemnity  Company  op  New  York. 

Decided,  December  17,  1909. 

Directing  a  Verdict  for  Defendant,  Where  There  is  Evidence  to  be 
Weighed. 

Where  there  is  evidence  upon  both  sides  to  be  weighed,  it  is  error  to 
direct  a  verdict  for  the  defendant,  notwithstanding  the  trial  judge 
is  of  the  opinion  that,  should  the  jury  find  for  the  plaintiff,  he 
would  grant  a  new  trial  on  the  weight  of  the  evidence. 

W.  D.  McTighCf  for  plaintiff  in  error. 
White,  Johnson,  McCaslin  <&  Cannon,  contra. 

Marvin,  J. ;  Winch,  J.,  and  Henry,  J.,  concur. 

The  parties  here  are  as  they  were  in  the  court  below.  The 
plaintiff,  a  corporation,  was  engaged  in  merchandising  in  the 
city  of  Cleveland.  The  defendant  is  in  the  business  of  indem- 
nifying merchants  on  accounts  made  by  their  customers,  and  it 
has  a  form  of  contract  by  which  it  makes  this  guarantee.  This 
form  of  contract  speaks  of  it  as  a  bond  and  also  as  a  contract  of 
indemnity. 

Without  discussing  whether  technically  this  is  to  be  called  «i 
bond,  or  a  policy,  or  a  contract  of  indemnity,  a  contract  under 
this  form  used  by  the  defendant  was  entered  into  between  it  and 
the  plaintiff,  whereby  the  defendant  undertook  to  guarantee  the 
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plaintiff  against  loss  on  accounts  which  should  become  due  to  it 
by  its  customers.  This  indemnified  for  a  certain  per  cent,  of 
losses  and  upon  certain  conditions  as  to  things  to  be  performed 
in  the  way  of  notice  and  the  like,  on  the  part  of  the  plaintiff,  in 
order  to  entitle  it  to  the  benefit  of  the  indemnity. 

Upon  the  trial,  evidence  was  introduced  tending  to  show  that 
by  reason  of  the  failure  of  certain  customers  of  the  plaintiff  to 
pay  their  several  accounts,  the  plaintiff  was  entitled  to  recover 
from  the  defendant  upon  his  contract  of  indemnity.  Among 
those  accounts  was  one  against  A.  J.  Van  Loan,  another  against 
the  National  Credit  Clothing  Company,  another  against  the 
Sampliner  Cloak  Company,  and  another  against  the  Hahn-Berno 
Company.  Besides  these,  there  were  a  large  number  of  other 
accounts  against  the  customers  of  the  plaintiff  included  in  the 
suit.  When  the  court  came  to  submit  the  case  to  the  jury  it 
withdrew  from  their  consideration  the  four  claims  above  named, 
saying  that  the  plaintiff  was  not  entitled  to  recover  anything 
upon  any  one  of  these  accounts,  and  it  is  this  instruction  of  the 
court  which  is  complained  of  in  the  present  proceeding. 

We  have  examined  the  evidence  carefully  upon  each  of  these 
accounts,  and  as  to  the  third  named,  we  reach  the  conclusion 
that  the  court  was  right  in  withdrawing  this  from  the  considera- 
tion of  the  jury.  As  to  the  last  named,  to-wit,  the  claim  against 
the  Hahn-Berno  Company,  we  find  that  the  court  erred.  There 
was  some  evidence  on  the  part  of  the  plaintiff  in  this  case  which 
should  have  gone  to  the  jury.  The  argument  made  here  is  that 
the  evidence  introduced  on  the  part  of  the  plaintiff  in  reference 
to  such  claim  is  so  completely  overcome  by  the  evidence  of  the 
defendant,  that  if  the  verdict  had  been  rendered  by  the  jury, 
including  this  claim,  it  must  have  been  set  aside  on  the  weight 
of  the  evidence,  and  it  would  have  been  a  vain  thing  for  the  court 
to  have  submitted  to  the  jury  a  question,  which,  if  found  by  them 
for  the  plaintiff,  would  not  have  been  permitted  to  stand. 

This  argument  has  been  used  a  great  many  times,  and  to  many 
lawyers  seems  of  weight,  but  the  rule  in  Ohio  is  otherwise,  and 
there  is  this  difference  to  be  noticed,  that  where  the  court  directs 
a  verdict  there  is  not  another  opportunity  for  a  retrial  of  the 
case,  whereas,  a  verdict  having  been  rendered,  if  the  court  finds 
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that  it  should  be  set  aside  on  account  of  the  weight  of  the  evi- 
dence, the  party  is  entitled  to  a  new  trial,  upon  which  it  is  pos- 
sible that  he  will  produce  sufficient  evidence  to  entitle  him  to  such 
verdict.  In  any  event,  it  is  not  an  open  question  in  Ohio  where 
there  is  evidence  upon  each  side  to  be  weighed — that  upon  one 
side  being  set  against  that  of  the  other — the  court  is  not  author- 
ized to  direct  a  verdict,  and  because  a  verdict  was  directed  in 
reference  to  this  claim  the  judgment  of  the  court  of  common 
pleas  must  be  reversed  and  the  case  remanded. 

.  The  amount  of  this  claim,  if  it  were  to  be  added  to  the  judg- 
ment recovered  by  the  plaintiff  in  the  court  below,  would  take 
away  all  the  prejudice  which  the  plaintiff  suffered  by  reason  of 
the  error  found.  But  we  by  no  means  intimate  that  if  the  case 
had  been  submitted  to  the  jury  upon  the  evidence  the  verdict 
would  have  been  increased  at  all  by  reason  of  this  Hahn-Berno 
Company  claim,  but  if  the  defendant  desires  to  avoid  a  new  trial 
and  agrees  to  have  the  judgment  of  the  court  of  common  pleas 
so  modified  in  this  court  as  that  the  amount  of  this  claim  shall  be 
added,  the  judgment  as  thus  modified  will  be  affirmed.  But  we 
have  no  power  to  order  that  this  shall  be  done,  nor  do  we  recom- 
mend it  to  be  done ;  we  simply  suggest  it,  leaving  the  plaintiff  to 
determine  for  itself  whether  it  cares  to  have  such  modification. 
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AS  TO  TAXABIUT  Y  OF  ILULROAD  PROPERTY  BEINC  IMPROVED 

BY  aTY  FOR  USE  OF  A  LESSEE. 

Court  of  Appeals  for  Hamilton  County. 

The  Trustees  of  the  Cincinnati  Southern  Railway  v. 

Charles  E.  Roth  bt  al. 

Decid.ed,  November  29,  1913. 

Taxation — Property  Acquired  hy  a  Municipality  for  Use  of  Its  Own  Rail- 
way Not  Taxable  While  Being  Improved  for  Railway  Use — Section 
5356. 

Property  acquired  by  the  city  of  Cincinnati  for  a  yiaduct  or  elevated 
track  and  additional  terminals  for  the  Cincinnati  Southern  Rail- 
way, owned  by  said  city  and  operated  by  a  lessee,  which  property 
so  acquired  is  being  improved  by  the  city  for  said  purpose  and 
when  completed  is  to  be  turned  over  to  said  lessee,  is  property 
which  is  being  used  in  the  exercise  of  a  municipal  function  and 
while  so  held  by  the  city  is  exempt  from  taxation. 

W,  T.  Porter  and  John  R,  Sayler,  for  plaintiflf  in  error. 
Thomas  L,  Pogue,  Prosecuting  Attorney,  John  V.  Campbell 
and  Charles  A.  Oroom,  Assistant  Prosecuting  Attorneys,  contra. 

Jones,  0.  B.,  J. ;  Swing,  J.,  and  Jones,  E.  H.,  J..,  concur. 

Under  an  act  of  the  General  Assembly  found  in  93  Ohio  Laws, 
page  637,  supplementary  to  the  act  under  which  the  Cincinnati 
Southern  Railway  was  constructed  (66  0.  L.,  80),  bonds  have 
been  issued — approved  by  a  vote  of  the  people — ^and  with  the 
proceeds  the  trustees  of  said  railway  acting  on  behalf  of  the 
city  of  Cincinnati  have  acquired  certain  land  for  the  purpose 
and  have  partially  constructed  thereon  a  viaduct  extending  from 
Eighth  and  McLean  avenue  to  Third  and  Front  streets  in  said 
city.  This  viadifct  is  not  yet  completed,  but  has  been  and  will 
be  held  by  said  trustees  who  are  engaged  in  its  construction,  and 
when  so  completed  it  will  become  a  part  of  the  Cincinnati 
Southern  Railway,  and  will  then  be  transferred  to  the  lessee 
company  operating  that  railway  and  will  be  used  in  connection 
with  it  and  its  terminals. 
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The  question  to  be  here  determined  is  whether  this  uncom- 
pleted viaduct  and  the  land  on  which  is  stands  should  be  now 

m 

listed  for  taxation,  or  whether  as  public  property  used  exclu- 
sively for  public  purposes  it  is  not  taxable. 

The  general  rule  as  to  taxation  of  the  property  of  municipal 
corporations  is  thus  stated  in  .37  Cyc,  874-5 : 

''While  in  the  absence  of  constitutional  prohibition,  a  state 
may  tax  the  property  of  its  municipal  corporations,  or  a  munici- 
pality having  general  powers  of  taxation  may  tax  its  own 
property,  an  intention  to  tax  such  property  of  a  municipality 
as  is  devoted  to  public  or  governmental  purposes  will  not  be 
implied,  but  on  the  contrary  such  property  will  be  held  to  be 
exempt  unless  an  intention  to  include  it  is  clearly  manifested. 
Lands,  buildings  and  other  property  owned  by  municipal  cor- 
porations and  appropriated  to  public  uses  are  but  the  means 
and  instrumentalities  used  for  public  purposes,  and  consequent- 
ly they  are  exempt  from  taxation,  either  by  express  constitutional 
or  statutory  provision,  or  else  by  necessary  implication.  This 
rule  applies  not  only  to  counties  and  incorporated  cities,  incor- 
porated towns  and  incorporated  villages,  but  also  to  such  strictly 
public  and  governmental  bodies  as  sanitary  or  levee  districts, 
directors  of  the  poor  and  reclamation  districts. 


»> 


In  Van  Brochlin  v.  State  of  Tennessee,  117  U.  S.,  151,  Jus- 
tice Gray  in  the  opinion  of  the  court  at  page  173,  says : 

**  General  tax  acts  of  a  state  are  never  without  the  clearest 
words,  held  to  include  its  own  property,  or  that  of  its  municipal 
corporations,  although  not  in  terms  exempted  from  taxation." 
(Citing  cases.)  *'The  reasons  for  this  have  been  well  stated  in 
the  cases  in  Massachusetts  and  New  Jersey.  Mr.  Justice  Devens, 
delivering  the  opinion  of  the  Supreme  Judicial  Court  of  Massa- 
chusetts, said:  *The  property  of  this  commonwealth  is  exempt 
from  taxation  because,  as  the  sovereign  power  it  receives  the 
taxation  through  its  officers  or  through  the  municipalities  it 
creates,  that  it  may  from  the  means  thus  furnished  discharge 
the  duties  and  pay  the  expenses  of  government.  Its  property 
constitutes  one  of  the  instrumentalities  by  which  it  performs  its 
functions'  (116  IMass.,  194).  And  Mr.  Justice  Depue,  delivering 
the  opinion  of  the  Court  of  Errors  of  New  Jersey,  said:  *The 
immunity  of  the  property  of  the  state,  and  of  its  political  sub- 
divisions, from  taxation,  does  not  result  from  a  want  of  power 
in  the  Legislature  to  subject  such  property  to  taxation.  The 
state  may,  if  it  sees  fit,  subject  its  property  and  the  property 


664  COURT  OP  APPEALS. 

Trustees  C.  S.  Railway  v.  Roth.  [Vol  17  (N.S.) 

owned  by  its  municipal  divisions,  to  taxation,  in  common  with 
other  property  within  its  territory.  But  inasmuch  as  taxation 
of  public  property  would  necessarily  involve  other  taxation  for 
the  payment  of  taxes  so  laid,  and  thus  the  public  would  be  tax- 
ing itself  in  order  to  raise  money  to  pay  over  to  itself,  the  infer- 
ence of  law  is  that  the  general  language  of  statutes  prescribing 
the  property  which  shall  be  taxable  is  not  applicable  to  the 
property  of  the  state  or  its  municipalities.  Such  property  is 
therefore  by  implication,  excluded  from  the  operation  of  laws 
imposing  taxation,  unless  there  is  a  clear  expression  of  intent 
to  include  it.'  " 

One  of  the  recent  cases  upon  the  question  of  taxing  public 
property  is  that  of  Foster  v.  City  of  Dtduth,  140  N.  W.  Rep., 
129.  The  city  had  purchased  property  for  an  incinerator  plant, 
or  crematory  for  the  disposal  of  garbage,  and  same  was  con- 
structed thereon  and  used  by  the  city.  The  syllabus  of  the  ea.se 
is  as  follows: 

*  *  1.  The  property  of  the  state  and  of  its  political  subdivisions, 
arms  and  agencies,  such  as  cities  within  its  borders,  when  used 
for  exclusively  public  purposes,  is  not  subject  to  taxation,  or 
to  proceedings  for  the  assessment  of  taxes,  or  for  their  collection 
by  judgment  and  sale. 

*'2.  Where  real  property,  acquired  by  the  state,  or  a  city 
for  exclusively  public  purposes,  is,  when  so  acquired,  subject  to  a 
lien  for  unpaid  taxes,  all  proceedings  taken  to  enforce  such 
lien,  after  the  property  is  so  acquired  for  public  purposes,  are 
void." 

The  opinion  of  the  court  by  Justice  Bunn  is  especially  strong, 
and  holds  that  after  its  purchase  by  the  city  the  property  was 
devoted  to  public  uses  and  became  public  property  and  was  not 
thereafter  subject  to  taxation. 

An  instructive  case  as  to  the  power  of  a  municipality  to  aid 
in  the  construction  of  a  railway,  and  the  taxability  of  the  in- 
terest paid  to  the  city  by  the  railroad  company  on  the  bonds  is- 
sued for  such  aid,  is  found  in  United  States  v.  B,  <fe  0.  R.  R.  Co., 
17  Wall.,  322. 

As  said  by  Shauck,  J.,  in  the  opinion  of  the  court  in  Cincin- 
naii  v.  Lewis,  66  0.  S.,  at  page  55: 

*'The  policy  of  this  state  has  its  foundation  in  Section  2  of 
Article  XTI  of  the  Constitution,  which  describes  the  property 
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which  shall  be  taxed  as  well  as  that  which  may,  by  general  laws, 
be  exempted  from  taxation:  'Laws  shall  be  passed  taxing  by 
uniform  rule  *  *  *  all  real  estate  and  personal  property; 
but  *  •  *  public  property  used  exclusively  for  any  public 
purpose,  *  *  *  may  by  general  laws  be  exempted  from  tax- 
ation.' That  the  public  ownership  of  property  was  not  alone 
thought  sufficient  to  exempt  it  from  taxation  is  made  obvious 
by  the  requirement  that  an  exclusive  use  for  a  public  purpose 
shall  coincide  with  such  ownership." 

In  pursuance  of  the  authority  contained  in  Article  XII,  Section 
2,  general  laws  have  been  passed  exempting  from  taxation  the  dif- 
ferent classes  of  property  enumerated  in  said  section.  Such  ex- 
emptions are  set  out  in  the  General  Code,  Sections  5349  to  5365-1 
inclusive.  The  section  claimed  applicable  to  the  case  at  bar  is 
General  Code,  5356: 

*' Market  houses,  public  squares  or  other  public  grounds  of  a 
city,  village  or  township,  bouses  or  halls  used  exclusively  for 
public  purposes  or  erected  by  taxation  for  such  purposes,  not- 
withstanding that  parts  thereof  may  be  lawfully  leased,  shall  be 
exempt  from  taxation." 

In  the  Lewis  case  above  cited  (66  0.  S.,  56),  the  property 
under  consideration  was  a  farm  known  as  the  Markley  farm 
which  had  been  purchased  by  the  city  for  the  purpose  of  locating 
thereon  a  reservoir  and  using  it  in  connection  with  the  city  water 
works,  but  this  plan  had  been  abandoned,  other  lands  acquired, 
and  the  reservoirs  located  elsewhere,  and  this  farm  was  then 
rented  and  used  for  farming  purposes.  The  court  held  that  it 
was  taxable,  not  being  used  in  the  exercise  of  £.  municipal  func- 
tion. 

So,  in  Cincinnati  v.  EynicTca,  Treas.,  9  N.P.(N.S.),  273,  af- 
firmed without  report  in  Supreme  Court,  84  O.  S.,  446,  where 
wharf  property  and  market  place  property  had  been  leased  to 
coal  companies  and  railroads  and  was  used  entirely  for  private 
purposes,  it  was  held  to  be  taxable. 

In  the  case  of  Zumstein,  County  Treasurer^  v.  Coal  &  Mining 
Co.,  54  O.  S.,  264,  certain  wharf  property  belonging  to  the  city 
of  Cincinnati  had  been  leased  for  a  period  longer  than  fourteen 
years.    Under  Revised  Statutes,  2733  (now  General  Code,  5330) 
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the  interest  of  the  lessee  was  held  to  be  taxable;  but  the  city's 
interest  as  lessor  was  distinguished  from  that  of  the  lessee  and 
was  held  not  to  be  taxable.  At  page  271  in  the  opinion  Shauck, 
J.,  said: 

**It  is  not  disputed  that  if  the  lands  had  not  been  leased 
they  would  be  exempt  under  the  terms  of  the  8th  subdivision  of 
Section  2732,  and  it  was  held  that  in  order  to  make  such 
lands  taxable  the  lease  must  be  for  a  term  longer  than  fourteen 
years."  , 

The  question  of  the  power  of  a  municipality  to  levy  taxes,  and 
what  constitutes  a  public  purpose  or  a  municipal  function,  is 
ably  discussed  by  Dickman,  J.,  in  the  opinion  in  the  case  of 
State  V.  City  of  Toledo,  48  0.  S.,  112,  in  which  the  court  held: 

**The  supplying  of  municipal  corporations  and  their  citizens 
with  such  gas  is  a  public  use  for  purposes  for  which  the  taxing 
power  may  be  constitutionally  exercised." 

The  question  of  whether  the  property  owned  by  the  city  of 
Toledo,  and  used  for  securing  natural  gas  lying  outside  of  the 
city  itself,  was  taxable  or  not,  was  considered  by  the  court  in 
Toledo  V.  Hosier,  Treas.,  54  0.  S.,  418,  and  the  court  held  that 
the  gas  wells,  pipe  lines,  pumping  stations  and  machinery  owned 
by  the  municipal  corporation  was  public  property  used  exclusive- 
ly for  a  public  purpose,  and  was  exempt  from  taxation. 

What  constitutes  a  city  purpose,  or  a  municipal  or  public  func- 
tion, as  distinguished  from  private  ownership  that  may  some- 
times exist  in  a  municipal  corporation,  has  been  the  subject  of 
frequent  discussions  by  the  courts.  Different  views  have  been 
held  upon  the  subjects.  The  matter  is  well  stated  in  the  opin- 
ion of  Judge  Donahue  in  the  recent  case  of  State,  ex  rel  Toledo,  v. 
Lynch,  Auditor,  to  be  reported  in  88  0.  S. : 

**I  do  not  believe  that  governmental  purposes  include  only 
the  protection  of  life,  liberty  and  property.  On  the  contrary, 
I  am  firmly  of  the  opinion  that  one  of  the  most  important  duties 
of  the  state  is  to  promote  the  health,  convenience,  comfort  and 
welfare  of  its  citizens  and  advance  the  standard  of  citizenship 
in  every  legitimate  way.    But  I  do  not  believe  it  is  within  the 
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purview  of  municipal  govermnent  to  iavade  the  sphere  of  purely 
private  enterprise  wholly  disconnected  and  divorced  from  public 
needs  or  public  purposes.  It  is  dif&cult,  perhaps  almost  impos- 
sible, to  prescribe  a  limit  where  governmental  functions  end  and 
private  enterprise  begins.  In  the  last  quarter  of  a  century  our 
views  on  this  subject  have  so  changed  that  a  limit  fixed  along 
the  line  of  prevailing  opinion  on  that  subject  at  that  time  would 
seem  absurd  now,  and  so  it  may  be  a  quarter  of  a  century  hence. 

''As  an  index  of  what  has  been  generally  understood  to  be 
comprehended  in  the  term  'governmental  powers,'  it  is  inter- 
esting to  note  that  the  General  Assembly  of  the  state  has  here- 
tofore conferred  upon  municipalities  by  statute  the  power  to 
own  and  operate  municipal  lighting,  power  and  heating  plants; 
to  provide  for  water  supply;  public  grounds,  parks  and  recrea- 
tion centers;  to  hold  property  for  charitable  purposes;  to  es- 
tablish municipal  lodging  houses;  public  baths  and  bath  houses; 
to  prevent  the  sale  and  distribution  of  vicious  literature;  to 
provide  public  libraries  and  reading  rooms,  to  purchase  books, 
papers,  maps  and  manuscripts  therefor,  and  to  receive  gifts  and 
bequests  of  money  for  that  purpose ;  and  to  maintain  and  regu- 
late public  band  concerts.  In  addition  to  this,  authority  has  been 
granted  to  municipalities  to  construct  railroads;  also  to  fill 
and  improve  lands  for  terminal  facilities;  to  empower  munici- 
palities to  erect  machine  shops  and  issue  bonds  to  pay  for  them.; 
also  to  construct  glass  works. 

'*It  is  true  that  statutes  authorizing  municipalities  to  build 
railways  have  been  held  unconstitutional  (P.,  F,  W,  &  C.  By.  Co, 
V.  Martin,  53  Ohio  St.,  386),  but  for  the  reason  only  that  this 
legislation  offended  against  Section  1  of  Article  XIII  of  the 
Constitution  which  provides  that  'The  General  Assembly  shall 
pass  no  special  act  conferring  corporate  powers. ' 

"In  the  case  of  Walker  v.  City  of  Cinci7inati,  21  Ohio  St., 
14,  an  act  authorizing  cities  of  the  first  class  having  a  popula- 
tion exceeding  150,000  inhabitants  to  construct  a  railway,  issue 
bonds  for  such  purpose  and  levy  a  tax  to  pay  such  bonds,  was 
held  to  be  constitutional.  However,  the  particular  thing  to  which 
I  desire  to  call  attention  is  the  pertinent  fact  that  it  was  not 
even  suggested  in  these  cases,  much  less  decided  by  the  court, 
that  the  authority  attempted  to  be  conferred  by  these  statutes 
did  not  come  within  the  scope  of  governmental  purposes. 


>> 


As  is  stated  above  in  Judge  Donahue's  recent  opinion,  the 
building  and  operation  of  the  Cincinnati  Southern  Bailroad 
was  declared  by  the  Supreme  Court  in  Walker  v.  City,  21  0.  S., 
14,  to  be  within  the  governmental  scope  of  the  powers  of  the 
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city  of  Cincinnati.  There  was  considerable  doubt  as  to  the 
constitutionality  of  the  original  law  for  the  construction  of  the 
Southern  Railroad,  and  the  decision  in  the  Walker  case.  21  O. 
S.,  14,  was  distinguished  by  the  same  court  in  Taylor  v. 
Com'rs  Ross  Co,,  23  0.  S.,  22,  in  which  case  the  right  was  denied 
to  county  commissioners  and  township  trustees  to  embark  in 
the  building  of  railroads;  but  however  the  question  might  be 
considered  if  it  were  presented  afresh  to  the  Supreme  Court, 
the  decision  in  the  Walker  case  has  become  stare  decisis,  and  our 
Supreme  Court  has  so  regarded  it  in  all  of  the  supplementary 
legislation  that  has  since  been  held,  and  which  has  been  repeated- 
ly sustained  by  the  courts.  Cincinnati  v.  Taft,  63  0.  S.,  141 
Thorns  V.  Greenwood,  7  Am.  L.  Rec,  320,  6  Dec.  Rep'r,  639 
Cincinnati  v.  Ferguson,  12  0.  D.,  439  (affi'd  66  0.  S.,  658) 
Cincinnati  v.  Trustees,  1  N.P.(N.S.),  361  (aflS'd  70  0.  S.,  476). 

Property  therefore  acquired  for  the  extension  and  terminals 
of  said  railway,  held  by  the  city  through  the  trustees  of  the  rail- 
way, not  yet  turned  over  to  the  lessees,  must  be  likewise  held  by 
the  court  to  *be  used  in  the  exercise  of  a  municipal  function,  and 
therefore  not  taxable. 

Judgment  reversed,  and  injunction  allowed. 
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INJURY  rROM  SUPPING  WHERE  THE  DANGER.  IS  MANIFEST. 

Circuit  Court  of  Cuyahoga  County. 

H.  J.  Dunn  v.  The  Lake  Shore  Navigation  Co. 

Decided,  December  17,  1909. 

Negligence — Slippery  Threshold  on  Steamer. 

One  who  steps  upon  a  smooth,  polished,  brass  threshold  of  a  door  on 
a  steamer,  such  as  are  usually  found  on  steamers  and  with  which 
he  was  familiar,  the  same  being  in  plain  view,  and  slips  and  is 
injured,  can  not  recover  damages  from  the  steamboat  company. 

D.  D.  Hurlbut  and  TV.  C.  Ong,  for  plaintiff  in  error. 
Goiilder,  Holding  ct*  Mast  en,  contra. 

Marvin,  J. ;  Winch,  J.,  and  Henry,  J.,  concur. 

The  parties  Jiere  are  as  they  were  in  the  court  below.  The 
defendant  is  a  corporation  owning  the  steamer  Eastland.  On 
the  14th  of  July,  1907,  the  plaintiff  took  passage  on  said  steamer 
in  the  morning  from  Cleveland  to  Cedar  Point,  returning  to 
Cleveland  on  the  same  boat  in  the  afternoon. 

When  the  steamer  arrived  at  Cleveland  it  was  getting  dark 
and  the  boat  was  well  lighted  by  electricity.  Shortly  before 
the  arrival  of  the  boat  at  Cleveland  the  plaintiff,  who  was  in 
the  main  cabin  on  the  promenade  deck,  started  to  walk  out  onto 
the  open  deck  outside  of  the  cabin,  carrying  in  his  ariris  his 
little  daughter,  about  two  years  old.  In  passing  out  from  the 
cabin  to  the  open  deck,  he  stepped  on  a  brass  plate  across  the 
bottom  of  the  doorway,  placed  there  like  a  door  threshold.  This 
plate  was  polished  and  smooth  and  as  his  foot  stepped  upon  it 
he  slipped  and  fell,  thereby  sustaining  an  injury,  to  recover 
damages  for  which  he  brought  his  action  in  the  court  of  common 
pleas.  He  charges  that  the  defendant  was  negligent  in  the 
construction  and  maintenance  of  said  door  plate  or  threshold, 
and  in  keeping  the  same  so  highly  polished.  At  the  close  of  the 
evidence  on  the  part  of  the  plaintiff,  on  motion  of  the  defendant, 
the  court  directed  a  verdict  for  the  defendant,  which  was  ren- 
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dered  and  judgment  entered  accordingly.  That  judgment  is 
here  for  review  upon  proper  proceedings. 

We  are  of  opinion  that  there  was  no  error  on  the  part  of  the 
court  in  directing  a  verdict,  as  it  did.  The  evidence  fails  to  show 
that  there  was  any  difference  in  the  construction  of  this  door 
plate  or  threshold,  or  in  the  maintaining  of  it  in  its  polished 
condition,  from  that  in  general  use  upon  passenger  steamers. 
It  fails  to  show  that  it  was  an  improper  construction,  or  that 
it  was  more  thoroughly  polished  than  similar  door  plates  or  thres- 
holds usually  are  on  steamers.  It  shows  also  that  the  plaintiff 
had  been  a  passenger  on  the  boat  and  been  all  about  it  on  the 
trip  from  Cleveland  to  Cedar  Point  in  the  forepart  of  the  day 
and  had  had  opportunity  to  see  exactly  what  the  condition  of 
this  door  plate  or  threshold  was,  both  on  the  journey  to  and 
from  Cedar  Point;  that  the  lights,  at  the  time  of  the  accident, 
were  suflBciently  brilliant,  so  that  a  glance  on  plaintiff's  part  to 
the  door  plate  or  threshold  would  have  shown  him  its  condition. 

From  the  evidence  introduced  the  jury  would  not  have  been 
justified  in  finding  that  any  negligence  on  the  part  of  the  de- 
fendant was  shown,  nor  that  there  was  anything  about  this  door 
plate  or  threshold  which  by  the  most  ordinary  observation  would 
not  have  been  known  by  the  plaintiff,  and  on  this  ground  we 
affirm  the  judgment  of  the  court  below. 

Judgment  affirmed. 
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CLAIM  BASED  ON  SERVICES  BY  A  MEMBER  OF  THE  FAMILY. 

Court  of  Appeals  for  Knox  County. 

Maby  Evers  v.  John  F.  Gardner,  Executor  op  Caroune  Skill- 

iNGs,  Deceased. 

Decided,  April  Term,  1913. 

Relationship — Bars  an  Action  for  Services^  When — Family  Relation 
May  Exist  Although  There  is  No  Connection  hy  Blood  or  Adoption. 

Relationship  to  a  family  is  established  without  formal  adoption  by  one 
who  becomes  a  member  of  the  family  in  childhood  and  so  continued 
for  many  years  after  reaching  maturity,  and  an  action  for  services 
will  not  lie  where  brought  by  such  a  member  of  the  family  against 
the  estate  of  the  mother  of  the  family  where  no  agreement  was 
made  either  by  parol  or  in  writing  that  tlie  services  should  be  paid 
for. 

Waight  &  Moore,  for  plaintiff  in  error. 
Owen  &  Carr,  contra. 

Shields,  J.;  Powell,  J.,  concurs;  Voorhees,  J.,  not  sitting. 

This  action  was  commenced  by  the  plaintiff  in  error,  plaintiff 
below,  in  the  court  of  common  pleas  to  recover  from  the  estate 
of  Caroline  Skillings,  deceased,  the  sum  of  $1,654.65,  for  work 
and  labor  performed  by  her  for  the  said  Caroline  Skillings,  in 
her  lifetime,  and  at  her  instance  and  request,  from  'January 
28th,  1905,  to  July  15th,  1910,  at  five  dollars  per  week. 
She  further  says  that  no  payments  were  made  on  account  of 
said  services  so  performed  by  her,  and  that  she  presented  her  said 
claim,  duly  verified,  to  the  executor  of  the  estate  of  said  decedent 
for  allowance  as  a  valid  claim  against  said  estate,  which  said 
claim  was  by  said  executor  rejected.  Judgment  was  therefore 
prayed  for  the  amount  of  said  claim  with  interest. 

Answering  said  petition,  the  defendant  in  error,  defendant 
below,  for  a  first  defense  denied  the  averments  in  said  petition, 
except  that  he  is  the  duly  appointed  and  acting  executor  of  said 
estate. 

For  a  second  defense  to  said  petition  the  defendant  averred: 
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*  *  That  the  plaintiff  when  about  six  or  eight  years  of  age  went 
to  live  with  the  said  decedent,  Caroline  Skillings,  and  remained 
and  lived  with  her  until  her  death,  where  she  was  cared  for, 
educated,  clothed  and  maintained  during  all  of  said  years  in 
and  as  a  member  of  the  family  of  said  decedent.  That  the  plaint- 
iff never  made  any  charge  against  said  decedent,  and  never 
intended  to  make  any  charge  against  said  decedent,  and  never 
intended  to  make  any  charge  for  the  services  described  in  her 
petition,  or  for  any  other  time  during  which  she  lived  with  the 
said  decedent,  and  asks  to  be  dismissed  with  costs." 

To  the  second  defense  in  said  answer  the  plaintiff  filed  a 
reply  in  the  nature  of  a  general  denial. 

Upon  the  issues  made  by  the  foregoing  pleadings,  trial  was 
had,  and  at  the  conclusion  of  the  evidence  offered  by  the  plaint- 
iff a  motion  was  submitted  to  the  court  to  direct  the  jury  to 
return  a  verdict  for  the  defendant,  which  motion  was  by  the 
court  sustained,  and  the  jury  was  by  the  court  thereupon  di- 
rected to  return  a  verdict  for  the  defendant,  which  was  accord- 
ingly done,  to  all  of  which  the  plaintiff  excepted.  A  motion  for 
a  new  trial  was  overruled,  and  judgment  was  rendered  upon  said 
verdict.  A  petition  in  error  was  filed,  including  a  bill  of  excep- 
tions containing  all  the  evidence,  to  reverse  the  judgment  of  the 
court  of  common  pleas,  and  while  the  petition  in  error  filed  for 
such  reversal  contains  numerous  assignments  of  error,  the  error 
principally^  relied  upon  by  the  plaintiff  in  error  is  that  the  court 
below  erred  in  directing  a  verdict  of  the  jury  in  favor  of  the  de- 
fendant. 

An  examination  of  the  bill  of  exceptions  leaves  no  room  to 
question  the  claim  made  in  the  plaintiff's  petition  that  she  ren- 
dered the  services  to  and  for  the  decedent  for  the  time  therein 
stated,  and  as  therein  stated,  and  if  the  issue  was  simply  one 
of  liability  between  strangers  for  services  rendered  by  one  to 
another  the  duty  of  the  court  would  be  clear.  But  we  are  here 
met  with  the  inquiry,  not  whether  the  services  charged  for  were 
rendered  by  the  plaintiff  in  error,  but  is  the  estate  of  Caroline 
Skillings  legally  liable  therefor  1  This  is  the  sole  question  made 
by  the  action  of  the  court  below  in  directing  a  verdict  for  the 
defendant.  Ordinarily  where  one  performs  services  for  an- 
other, in  the  absence  of  any  contract  therefor,  and  the  person 


COURT  OF  APPEALS.  578 


1913.]  Knox  County. 


for  whos^  use  such  services  are  rendered  accepts  the  benefits 
thereof,  such  person  is  liable  therefor,  for  the  law  implies  a 
promise  to  pay  and  a  recovery  may  be  had  for  such  services. 
But  a  different  rule  of  liability  is  recognized  and  fixed  by  the 
law  in  a  case  where  family  relationship  exists,  as  where  one  of 
such  family  renders  services  to  another  of  the  same  family,  no 
obligation  to  pay  for  such  services  will  be  implied,  and  no  re- 
covery can  be  had  for  such  services  unless  the  same  were  rendered 
under  an  express  contract  therefor.  Hinkle  et  al  v.  Sage,  67  O. 
S.,  256;  Hawthorne  v.  McClure,  4  C.  C,  11. 

Nor  is  this  rule  limited  to  blood  relationship,  but  extends  to 
cases  where  the  family  relation  exists  in  the  absence  of  proof 
of  some  understanding,  agreement  or  promise  of  compensation 

How  was  it  in  the  case  at  bar  ?  The  plaintiff,  when  a  child  of 
tender  years,  was  received  into  the  family  of  the  decedent,  where 
she  lived,  and  was  supported,  and  was  treated  as  a  member  of 
the  family  until  the  death  of  the  said  Caroline  Skillings,  a  period 
of  some  thirty-five  years.  She  took  the  family  name  and  was 
recognized  by  the  outside  world  as  a  member  of  the  family.  The 
relation  of  in  loco  parentis  by  the  decedent,  and  by  her  husband 
until' his  death,  was  sustained  toward  the  plaintiff  in  error,  not 
only  until  she  reached  her  majority,  but  ever  afterward  until 
said  decedent's  death.  And  after  attaining  her  majority  she 
continued  in  the  service  of  the  decedent,  without  any  change  of 
relation  whatever,  neither  demanding  nor  receiving  any  com- 
pensation for  her  services  under  any  contract  made  therefor. 
Can  she  now  recover  as  upon  a  quantum  meruit  for  services  so 
performed  for  the  time  mentioned  in  her  said  petition?  True, 
there  is  ho  blood  relationship  shown  to  have  existed  between  the 
plaintiff  and  decedent,  but  an  examination  of  the  record  clearly 
shows  that  there  was  a  family  relation  existing  between  them 
for  about  thirty-five  years,  including  the  period  for  which  suit 
is  here  brought,  during  which  entire  period  no  intention  ap- 
pears to  have  been  shown  by  the  plaintiff  in  error  to  charge  for 
the  services  sued  for,  or  any  part  thereof,  and  during  which  time 
there  is  an  entire  absence  uf  proof  of  any  contract  having  been 
made  either  in  parol  or  in  writing  for  said  services,  the  burden 
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of  establishing  which  rests  upon  the  plaintiff  in  error.  Finch  v. 
Finch,  7  Ohio  Dec,  Reprint,  p.  673. 

It  frequently  occurs  that  children  and  those  who  stand  in  the 
place  of  children  entertain  the  notion  that  after  attaining  their 
majority  they  thereby  become  emancipated  from  parental  con- 
trol, and  that  any  services  rendered  by  them  thereafter,  while 
continuing  to  reside  in  the  family,  and  supported  as  during 
their  minority,  entitle  them  to  compensation  therefor,  upon  the 
assumption  that  the  law  implies  an  obligation  that  the  same 
be  paid  for.  This  is  a  mistaken  notion,  for  in  such  case  the 
law  implies  no  contract;  on  the  contrary  the  existence  of  such 
relation  repels  the  presumption  that  such  services  rendered  are 
in  expectation  of  payment,  and  hence,  in  the  absence  of  a  con- 
tract, no  recovery  can  be  had  therefor.  It  would  seem  that  the 
continuance  of  the  relation  does  not  abrogate  the  rule  of  the 
reciprocal  obligation  between  parent  and  children.  Moore  v. 
Stadden  et  oZ,  Wrights  Repo^^ts,  88;  Pollock's  Executor  v.  Pol- 
lock, 2  C.  C,  143. 

Counsel  for  plaintiff  in  error  call  the  attention  of  the  court  to 
the  occasion  when  it  was  brought  to  the  knowledge  of  the  plaintiff 
in  error  that  she  was  not  then  and  never  had  been  legally  adopted 
by  the  decedent,  nor  by  her  husband,  and  that  this  was  the  first 
intimation  the  plaintiff  in  error  had  of  her  relation  to  the  dece- 
dent. Conceding  this,  and  conceding  further  that  the  decedent 
in  her  lifetime  knew  that  the  plaintiff  in  error  never  had  been 
legally  adopted  as  her  daughter,  we  do  not  see  how  such  fact 
could  or  would  in  any  wise  affect  the  right  of  the  plaintiff  in 
error  to  recover  against  said  decedent 's  estate  in  the  absence  of  a 
contract  for  the  services  sued  for.  It  may  be  that  such  revela- 
tion tended  only  to  increase  the  hardship  that  the  plaintiff  in 
error  may  have  been  called  upon  to  bear  in  the  light  of  her  many 
years  of  labor  spent  in  the  interest  of  the  decedent  in  her  life- 
time and  upon  her  farm,  but  withal  it  appears  that  she  there- 
after continued  in  said  decedent's  service  until  after  her  death, 
without  demanding  or  having  any  contract  for  her  services. 
Under  the  rule  of  law  referred  to,  we  feel  constrained  to  hold 
that  the  court  below,  in  sustaining  said  motion  to  direct  a  ver- 
dict for  the  defendant,  and  in  so  directing  the  jury,  did  not  err. 
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We  have  also  examined  the  record  with  reference  to  the  other 
assignments  of  error  contained  in  the  plaintiff's  petition  in  error, 
and  we  find  no  such  error  therein  for  which  the  judgment  ren- 
dered in  the  court  below  ought  to  be  reversed. 

The  judgment  of  the  court  of  common  pleas  is  therefore 
afiSrmed  at  the  costs  of  the  plaintiff  in  error.     Exceptions  noted. 


INJURY  TO  A  T1MB£RMAN  IN  A  COAL  MINE. 

Circuit  Court  of  Guernsey  County. 

The  National  Coal  Company  v.  Aethub  Watkins. 

Decided,  November  Term,  1912. 

Master  and  Servant — Duty  of  Master  toith  Reference  to  Providing  a 
Safe  Place  to  Work — Asswmption  of  Risk  hy  Servant  in  Making  a 
Dangerous  Place  Safe, 

The  rule  that  the  master  must  exercise  ordinary  care  to  provide  a 
reasonably  safe  place  in  which  the  servant  is  to  work,  does  not  ap- 
ply to  cases  in  which  the  very  work  in  which  the  servant  is  em- 
ployed in  doing  consists  in  making  a  dangerous  place  safe,  or  in  con- 
stantly changing  the  character  of  the  place  for  safety  as  the  work 
progresses.  Therefore,  when  a  timber  man  in  a  coal  mine  whose 
duty  it  is  to  repair  the  roof  in  the  rooms  and  entries  of  a  coal  mine, 
and  make  a  place  safe  for  other  employes  to  work  in  by  placing 
timbers  thereunder,  and  repair  and  keep  safe  the  dangerous  places 
in  the  mine,  is  notified  that  the  roof  in  a  certain  place  in  the  mine 
is  in  a  dangerous  condition,  and  is  directed  to  repair  the  same  by 
placing  timbers  thereunder  with  no  limitation  as  to  caution  he 
might  take  for  his  own  safety,  is  injured  by  the  falling  of  the  roof 
while  engaged  in  that  service,  he  assumes  the  risk  and  can  not 
recover  for  such  Injury. 

R,  F,  Scott,  for  plaintiff  in  error. 
Mr,  Glenn,  contra. 

NoRRis,  J.;  Pollock,  J.,  and  Metcalfe,  J.,  concur. 

This  case  is  here  to  reverse  a  judgment  of  the  court  of  com- 
mon pleas  in  favor  of  the  defendant  in  error.  Arthur  Watkins 
brought  suit  against  the  coal  company  to  recover  damages  for 
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personal  injuries  sustained  by  him  while  in  the  employ  of  the 
company  in  one  of  its  mines  by  the  fall  of  slate  from  the  roof 
of  the  mine,  causing  the  injury  complained  of. 

In  his  petition  he  says  he  was  the  timberman  and  that  he  was 
sent  to  this  place  to  do  certain  work.  He  charges  in  his  peti- 
tion that  at  the  time  *  *  in  violation  of  its  duty  to  provide  plaintiff 
with  a  safe  place  to  work,  and  to  keep  it  safe,  wrongfully,  care- 
lessly and  negligently,  by  its  said  agents  and  servants,  in  au- 
thority over  him,  wrongfully,  negligently,  and  carelessly  directed 
plaintiff  to  enter  into  and  engage  at  work  in  an  unsafe  and 
dangerous  place,  at  a  point  about  fifteen  feet  from  the  entrance  to 
the  entry  known  as  entry  number  two,  off  entry  number  ten  east. 
Said  place  was  unsafe  and  dangerous  in  this:  said  defendant, 
unlawfully,  wrongfully,  negligently  and  carelessly  permitted  a 
large  amount  of  slate  from  the  roof  of  said  mine,  and  of  waste 
and  refuse  from  coal  to  be  deposited  theretofore,  and  to  remain 
in  said  place  at  said  time,  and  failed  ajid  neglected  to  make  the 
roof  thereover  safe  and  secure  by  placing  timbers  to  sustain 
said  roof  as  the  coal  was  removed,  and  failed  to  take  down  and 
remove  the  loose  slate,  and  the  slate  about  to  become  loosened, 
and  thereby  rendered  said  place  dangerous  and  unsafe,  and 
failed  and  neglected  to  properly  and  carefully  inspect  the 
roof  to  said  mine  at  said  place ;  and  failed  and  neglected  to  take 
ordinary  and  proper  care  for  defendant's  safety,  but,  on  the 
contrary,  said  defendant,  by  its  said  agents  and  servants  in 
authority  over  said  plaintiff,  carelessly  and  negligently  pre- 
tended to  inspect  said  roof,  and  carelessly  and  negligently  in- 
formed plaintiff  that  said  place  was  a  safe  place  to  work  and 
that  there  was  no  danger  of  a  fall  of  slate." 

An  answer  was  filed  which  denied  every  charge  of  negligence, 
and  for  a  second  defense  alleges  that  the  plaintiff  himself  under 
his  employment,  on  the  5th  day  of  April,  1911,  and  for  a  long  time 
prior  thereto,  was  required  to  repair  and  keep  safe  the  de- 
fective and  dangerous  places  in  said  mine;  that  he  was  sent  to 
this  place  and  was  informed  that  the  roof  thereof,  as  described 
in  the  petition,  wa^  loose  and  dangerous  and  he  was  directed  to 
repair  the  same.  The  only  error  complained  of  in  this  record 
is  that  the  verdict  is  against  the  weight  of  the  evidence.     We 
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have  read  all  of  the  testimony.  The  record  is  not  long  and  it 
appears  that  on  this  day  the  plaintiff  went  to  this  place,  perhaps 
by  direction  of  the  foreman  of  the  mine,  to  repair  the  roof  that 
was  stated  to  be  in  a  dangerous  condition  and  in  need  of  being 
timbered  for  the  purpose  of  making  it  safe. 

The  placing  of  timbers  in  this  mine  was  the  duty  of  this  plaint- 
iff. He  was  employed  for  that  purpose.  Whenever  it  was  nec- 
essary to  have  timbers  placed  in  any  room  or  entry  in  the  mine, 
he  was  one  of  the  men  employed  for  the  purpose  of  putting  those 
timbers  in  and  making  the  roof  and  various  places  safe.  That 
was  his  duty.  That  was  what  he  was  employed  to  do  in  that 
mine,  and  in  that  business,  it  is  assumed,  he  was  an  experienced 
man. 

N6w,  in  this  testimony  there  was  very  little  conflict  in  the 
statement  by  the  plaintiff  and  witnesses  he  produced  and  the 
foreman  as  to  what  occurred,  and,  taking  the  most  favorable  view 
for  the  plaintiff,  he  was  directed  to  go  to  this  particular  place 
to  fix  the  roof  of  this  mine  and  to  support  it  by  placing  timbers 
there.  When  he  reached  this  place  some  of  the  men  with  him 
told  him  that  the  boss  had  been  there  and  directed  him  to  make 
a  cut  in  the  side,  I  believe  what  we  call  a  rib,  for  the  purpose 
of  putting  timber  therein  to  support  the  roof  at  that  place. 
Both  plaintiff  and  the  witness  Smith,  who  was  there,  testified  as 
to  what  occurred,  and  when  he  went  there  he  knew  or  had  been 
informed  that  the  roof  of  the  mine  was  dangerous,  and  the  only 
reason  for  his  going  there  to  put  the  timbers  in  was  because  of 
that,  that  it  needed  timbers  to  make  it  safe. 

Now,  he  was  given  outside  of  this  one  direction,  no  orders 
as  to  how  he  should  proceed  and  what  he  was  to  do  with  reference 
to  protecting  himself  in  this  mine,  nor  with  reference  to  the  man- 
ner of  pursuing  this  work  and  making  this  place  in  the  mines  a 
safe  place  in  which  to  work.  It  was  the  duty  of  the  mine  boss, 
imposed  by  statute,  to  see  that  the  roof  was  made  safe  and  some 
person  must  be  employed  to  perform  that  work.  It  necessarily 
may  be  a  dangerous  work,  but  it  is  work  that  must  be  done  in 
the  mine  and  somebody  is  employed  to  do  it,  and  the  question 
arises  wherein  was  there  negligence  on  the  part  of  the  foreman 
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with  reference  to  sending  this  man  to  do  this  work  at  this  par- 
ticular place? 

It  is  testified  by  ^Ir.  Smith,  that  when  the  plaintiff  came  there 
he  suggested  that  they  put  a  post  up  in  the  center  to  protect  the 
roof  until  they  could  get  this  work  done  that  they  had  been 
directed  to  do.  Both  Mr.  Smith,  and  the  plaintiff,  as  the  testi- 
mony shows,  tested  the  roof  of  this  mine  at  this  particular  place 
to  see  whether  it  was  at  that  time  in  a  dangerous  and  unsafe  con- 
dition, and  that  both  apparently  reached  the  conclusion  that  it 
was  safe  for  the  time  being,  sufficiently  so  that  they  might  pro- 
ceed with  the  work  in  hand  without  putting  this  post  in  the 
center  while  they  were  pursuing  the  work  they  were  directed 
to  do  at  that  particular  place. 

Now,  what  is  the  rule  of  law  applicable  to  a  situation  of  this 
kind  ?  Does  the  same  strict  rule  apply  with  reference  to  provid- 
ing a  safe  place  for  a  person  who  is  sent,  who  is  employed  to 
make  places  that  are  unsafe  safe,  and  is  directed  by  his  employer 
to  go  to  a  certain  place  to  make  the  particular  locality  safe  for 
other  people  pursuing  their  work? 

Stated  in  Thompson  on  Negligence,  Section  3877,  speaking  of 
this  rule  as  to  the  requirement  of  the  master  to  make  the  place 
safe: 

**Nor  does  the  rule  under  consideration  apply  to  cases  in 
which  the  very  work  the  servants  are  employed  to  do  consist  in 
making  a  dangerous  place  safe,  or  in  constantly  changing  the 
character  of  the  place  for  safety  as  the  work  progresses." 

Now,  that  the  plaintiff  understood  this  rule  is  shown  by  his 
testimony  when  he  is  examined  as  to  what  Smith  said  to  him 
about  putting  a  prop  in  there  to  protect  him  at  the  work  in 
which  they  were  engaged.  The  question  is,  ''And  you  paid  no 
attention  to  these  other  men  around?  A.  How  do  you  mean 
that?  Q.  That  is,  you  didn't  care  whether  they  were  working 
under  loose  slate  or  not?"  His  answer  was,  "Every  man  is 
supposed  when  he  is  in  there  to  look  after  himself."  lie  under- 
stood the  duty  that  was  imposed  upon  him  and  others  working 
in  this  mine.  That  was  known  by  all  the  employes  to  be  an  un- 
safe place  by  reason  of  the  roof  being  unsafe  and  this  man  had 
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known  it.  There  were  plenty  of  timbers  if  the  plaintiff  had  seen 
fit  to  use  them,  and  it  seems  from  this  testimony  that  if  it  were 
necessary,  or  he  deemed  it  necessary  in  pursuing  that  work  of 
timbering  that  peculiar  locality  to  put  temporary  props  under 
that  roof,  it  was  his  duty  without  direction  from  anybody  to 
put  that  timber  in  place,  and  he  so  understood  it  because  ap- 
parently there  was  some  discussion,  at  least  Smith  says  so,  as  to 
whether  they  should  put  in  temporary  props  to  protect  the  roof 
in  this  mine  while  they  were  cutting  these  places  out ;  and  taking 
the  most  favorable  view  of  the  record  and  testimony  on  the  part 
of  the  plaintiff  we  are  unable  to  say  that  the  verdict  of  this  jury 
is  not  manifestly  against  the  weight  of  the  testimony. 

Another  question  as  to  this  slate  that  was  located  on  the  side 
of  the  room.  It  does  not  appear  from  the  testimony  that  this 
was  the  proximate  cause  of  this  injury.  It  certainly  did  not 
have  anything  to  do  with  the  roof  falling.  Recently  there  had 
been  a  large  fall  of  slate  from  this  roof  and  some  of  the  workmen 
were  there  engaged  in  piling  it  up,  the  **gob,"  I  believe  they 
call  it,  being  removed  for  the  purpose  of  cleaning  it  up.  There 
is  not  any  testimony  showing  that  this  slate  had  been  there  any 
length  of  time ;  that  the  company  had  had  opportunity  to  remove 
it  if  it  were  necessary  to  do  so.  An  unfortunate  accident,  but 
is  defendant  liable  under  the  law? 

We  have  examined  all  the  testimony  in  this  case  as  carefully 
as  we  could  in  the  light  of  the  law  and  it  seems  to  us  that  this 
verdict  is  manifestly  against  the  weight  of  the  evidence,  and  for 
that  reason  the  judgment  of  the  common  pleas  court  will  be 
reversed  and  the  cause  remanded. 
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FELLOW-SERVANTS  IN  THE  RAILWAY  SERVICE. 

Circuit  Court  of  Cuyahoga  County. 

Eunice  Riter,  Administratrix  op  the  Estate  op  William 

RiyER,  Deceased,  v.  The  Cleveland,  Cincinnati, 

Chicago  &  St.  Louis  Railroad  Co.* 

Decided,  February  28,  1911. 

Negligence — Section  Foreman  and  Engineer  are  Felloto- Servants. 

A  section  foreman  on  a  railroad  is  a  fellow-servant  of  an  engineer 
on  a  locomotive,  and  there  can  be  no  recovery  against  the  rail- 
road  company  for  injuries  received  by  the  engineer  due  solely 
to  the  negligence  of  the  section  foreman. 

E.  S.  Meyer,  for  plaintiff  in  error. 
E.  A.  Foote,  contra. 

]\Iarvin,  J. ;  Winch,  J.,  and  Henry,  J.,  concur. 

The  parties  here  are  as  they  were  in  the  court  below.  The 
defendant  is  a  railroad  corporation,  operating  a  line  of  railroad 
from  the  city  of  Cleveland  southerly  in  the  state  of  Ohio  to  and 
through  tlie  city  of  Columbus,  Ohio.  The  plaintiff's  decedent, 
William  Riter,  was  a  locomotive  engineer  in  the  employ  of  said 
defendant.  At  the  time  of  his  death,  on  the  20th  day  of  October, 
1902,  he  was  operating  as  such  engineer  a  locomotive  engine, 
drawing  a  passenger  train  known  as  No.  19,  going  south,  at  a 
very  high  rate  of  speed,  to-wit,  about  sixty  miles  an  hour,  which 
was  the  scheduled  rate  of  said  train.  Near  the  station  known  as 
Flint,  some  miles  north  of  Columbus,  while  said  decedent  was 
running  his  said  engine  at  the  rate  aforesaid,  it  turned  on  to  a 
switch-track  which  had  been  negligently  left  open,  and  by  reason 
of  going  on  to  this  switch-track,  the  engine  overturned  and  the 
engineer  was  killed.  The  plaintiff,  as  administratrix  of  the  es- 
tate of  the  decedent,  brought  suit  to  recover  damages  on  account 
of  this  death.     The  negligence  charged  in  the  petition  and  in 

♦Affirmed  without  opinion,  Riter  v.  Railway  Co.,  83  Ohio  State,  515. 
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the  amendment  thereto  which  was  filed  by  leave  of  the  court, 
is  that  the  defendant  ordered  its  section  foreman  to  take  certain 
heavy  wooden  beams  upon  a  hand-car  and  move  them  to  a  point 
two  or  three  feet  northerly  from  where  the  switch  track,  already 
mentioned,  diverted  from  the  main  track  of  the  road,  and  to  use 
these  in  preparing  a  support  for  what  is  called  a  mail  crane, 
which  was  to  be  removed  from  a  point  where  it  had  stood  several 
hundred  feet  to  the  north  and  on  the  opposite  side  of  the  track. 
This  section  foreman,  pursuant  to  his  orders,  had  the  timbers 
spoken  of  loaded  upon  his  hand-car,  and  he  together  with  a 
squad  of  men  under  his  direction,  moved  the  hand-car  north 
upon  the  switch  and  ran  the  hand-car  out  on  to  this  switch. 
The  section  foreman  having,  by  authority  of  the  company,  in  his 
keeping,  a  key  to  the  lever  which  had  to  be  moved  to  open  or 
close  said  switch. 

The  facts  shown  establish  that  the  section  foreman  had  charge 
of  the  squad  of  men  doing  the  work  of  removing  this  mail  crane 
and  doing  whatever  work  was  required  for  that  purpose.  The 
train  drawn  by  the  engine  in  charge  of  the  decedent  passed  the 
point  where  the  accident  occurred  at  the  time  it  was  scheduled 
to  pass.  In  his  hurry  to  get  the  mail  crane  erected  the  section 
foreman  neglected,  after  he  opened  the  switch  and  ran  his  hand- 
car onto  it,  to  close  the  switch  again,  so  that  the  train  drawn  by 
the  decedent's  engine  could  safely  pass  that  point. 

That  the  decedent  was  in  no  wise  negligent  is  established  by 
the  evidence,  and  that  the  section  foreman  was  negligent  is 
equally  well  established,  and  the  only  question  is  whether  the 
section  foreman  so  represented  the  defendant  as  that  he  was 
the  vice-principal  of  the  employer  of  both  the  decedent  and  the 
section  foreman.  If  they  were  fellow  servants,  the  defendant  is 
not  liable.  If  the  section  foreman  was  the  vice-principal  of  the 
defendant,  as  between  these  two  employees,  then  it  is  liable.  We 
know  of  no  principle  of  law  which  would  authorize  the  court  to 
hold  that  the  section  foreman  was  such  vice-principal. 

It  is  urged  earnestly  and  ably  on  the  part  of  counsel  for 
plaintiff  in  error  that  although,  if  the  work  being  done  hy  the 
section  foreman  and  his  squad  of  men  was  repairing  the  road, 
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the  foreman  would  not  be  the  vice-principal,  yet,  if  the  work 
which  was  being  done  must  be  treated  as  work  of  construction 
the  position  of  the  foreman  in  relation  to  the  decedent  was 
altered. 

We  are  unable  to  see  that  the  work  here  being  done  changed 
in  any  way  the  relation  between  these  two  employees  and  what 
their  relation  would  have  been  if  the  work  being  done  by  the 
foreman  and  his  squad  was  simply  repairing  a  track. 

This  being  so,  we  reach  the  conclusion  that  there  was  no  error 
on  the  part  of  the  trial  court  in  sustaining  a  motion  made  by 
the  defendant  at  the  close  of  the  plaintiff's  evidence  to  direct  a 
verdict  for  the  defendant,  and  the  judgment  is  affirmed. 


DRIVER  INJURED  BY  KICK  OF  HORSE. 

Circuit  Court  of  Cuyahoga  County. 

DAvm  Hprbst  v.  The  Schaeffer-Suhr  Coal  Co. 

Decided,  December  17.  1909. 

Master  and  Servant — Negligence — Receipt  in  Full  Settlement  of  Claim. 

One  who  has  settled  a  claim  for  personal  injuries  received  through  the 
negligence  of  another  and  given  a  written  receipt  for  the  money 
paid  him,  reciting  that  it  is  in  full  settlement  of  his  claim,  in  the 
absence  of  fraud  or  deceit,  can  not  maintain  an  action  for  the 
recovery  of  damages  growing  out  of  said  injuries. 

Hart,  Canfield  &  Croke,  for  plaintiff  in  error. 
Dissette,  Dissette  &  Dissette,  contra. 

Marvin,  J. ;  Winch,  J.,  and  Henry,  J.,  concur. 

The  parties  here  are  as  they  were  in  the  court  helow.  The 
plaintiff  was  an  employee  of  the  defendant,  which  is  a  corpor- 
ation. He  was  driving  a  team  owned  by  the  defendant  on  the 
22d  of  May,  1906.  On  that  day,  while  driving  the  said  team 
which  consisted  of  a  span  of  horses,  he  was  ordered  to  hitch  the 
team  to  a  large  roller,  for  the  purpose  of  pulling  it  out  of  a  hole 
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where  it  was  located.  To  do  this,  he  was  obliged  to  get  right 
behind  the  horses,  and  while  on  this  work,  one  of  the  horses 
kicked  him  and  injured  his  leg,  to  recover  damages  for  which 
be  brought  this  suit.  The  plaintiff  says  that  the  horse  which 
kicked  him  was  known  by  the  defendant  to  be  a  vicious  animal 
and  a  kicker,  equally  liable  at  any  time,  without  the  least  warn- 
ing, to  kick  anyone  without  any  cause  whatever ;  that  he  had  no 
knowledge  of  the  character  of  the  horse,  and  that  he  was  not  in 
any  wise  negligent  in  doing  his  work  which  he  was  doing  at  the 
time  of  the  injury  complained  of.  The  defendant  answered,  ad- 
mitting the  employment  of  the  plaintiff  by  it  and  that  he  was 
injured  by  the  kick  of  a  horse  owned  by  the  defendant ;  it  denies, 
however,  that  it  was  in  any  wise  negligent  in  having  him  use 
the  team  in  the  way  that  he  was  directed  to  use  it,  and  further 
the  defendant  answers,  that  whatever  claim  the  plaintiff  had 
against  it  for  such  injury  was  fully  settled  on  the  26th  day  of 
July,  1906,  for  the  consideration  of  $24.40,  which  it  paid  to  him 
on  account  of  the  injury.  The  plaintiff  replies  to  this  defense 
of  settlement  that  there  was  not  a  settlement  of  the  claim,  but 
that  the  plaintiff  paid  him,  without  any  solicitation  on  his  part, 
but  of  its  own  free  will,  the  sum  of  $24.40  while  he  was  suffering 
from  the  injury. 

On  the  trial  there  was  introduced  in  evidence  a  writing  which 
reads : 

**  Cleveland,  Ohio,  July  25,  1906. 
''Received  of  the  Schafer-Suhr  Coal  Company  twenty  four 
and  40-100  dollars  in  full  settlement  of  accident  claim  for  being 
kicked  by  horse. 

(Signed)     ''David  Herbst." 

This  paper  writing  the  plaintiff  admits  that  he  signed,  and 
says  he  can  read  and  that  he  did  read  this  writing,  and  that  he 
received  at  the  time  of  the  signing  of  this  paper  the  amount  of 
money  therein  named. 

It  does  not  appear  from  the  evidence  that  any  fraud  was 
perpetrated  upon  him  to  obtain  this  signature,  nor  is  any  effort 
made  in  this  action  to  set  it  aside  or  have  it  canceled. 
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We  think  this  is  a  compete  defense  to  the  claim  of  the  plaintiff, 
and  that  whatever  may  be  said  as  to  any  rule  of  the  court,  as 
to  any  question  in  relation  to  evidence,  or  whatever  may  have 
been  said  in  the  charge,  the  result  reached  was  the  result  which 
should  have  been  and  must  have  been  reached  in  this  action. 

The  question  in  this  case  is  settled  by  the  T;ase  of  Ferry  v.  The 
O'Neal  Company,  78  Ohio  St.,  200. 

The  judgment  of  the  court  of  common  pleas  is  affirmed. 


UABO^mr  ON  A  rORFBITftD  RECOGNIZANCE. 

Circuit  Court  of  Cuyahoga  County. 

The  State  op  Ohio,  ex  rel  John  A.  Cline,  Prosecuting 

Attorney,  v.  Angelo  Liggotta,  Andrea  Castig- 

LiNE  and  Harry  F.  Payer. 

Decided,  January  24,  1910. 

Recognizance — Must  he  Forfeited  at  Next  Term  of  Court. 

Previous  to  the  act  of  May  9,  1908  (99  O.  L.,  356),  there  could  he  no 
recovery  against  the  sureties  on  a  recognizance  in  a  criminal  case, 
for  the  appearance  of  the  prisoner  at  the  next  term  of  court, 
unless  at  said  term  the  prisoner  was  called,  failed  to  appear  and 
the  recognizance  was  forfeited. 

John  A.  Cline  and  George  C.  Hansen,  for  plaintiff  in  error. 
Harry  F,  Payer,  contra. 

Marvin,  J. ;  Winch,  J.,  and  Henry,  J.,  concur. 

The  relation  of  the  parties  here  is  as  in  the  court  below. 

In  that  court  a  general  demurrer  was  sustained  to  the  second 
amended  petition  filed  in  the  case,  and  the  plaintiff  not  desiring 
to  plead  further,  judgment  was  rendered  for  the  defendants. 

The  present  proceeding  is  prosecuted  to  reverse  said  judgment. 
The  only  question,  therefore,  is  as  to  the  sufficiency  of  such  peti- 
tion. 

The  petition  alleges  that  Mr.  Cline  is  prosecuting  attorney 
for  Cuyahoga  county,  Ohio,  and  that  he  brings  the  action  on 
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behalf  of  the  stat€.  That  Angelo  Liggotta  was  indicted  by  the 
grand  jury  of  said  county  on  the  23d  day  of  June,  1907,  charged 
with  the  crime  of  shooting  with  intent  to  wound;  that  on  the 
5th  day  of  July,  1907,  all  of  the  defendants  personally  appeared 
at  the  court  of  common  pleas  of  said  county  and  jointly  and 
severally  acknowledged  themselves  to  owe  unto  the  state  of 
Ohio  the  sum  of  $2,000  to  be  levied  of  their  goods  and  chattels, 
lands  and  tenements,  if  default  should  be  made  in  the  condition 
following,  to- wit :  that  the  said  Angelo  Liggotta  should  personal- 
ly be  and  appear  before  the  said  court,  at  the  next  term  thereof, 
and  so  from  day  to  day,  to  answer  unto  the  state  of  Ohio  the 
said  charge  of  shooting  to  wound,  as  contained  in  said  indict- 
ment, and  abide  the  judgment  of  the  court  in  the  premises,  and 
not  depart  the  court  without  leave.  Said  undertaking  was  in 
writing  and  duly  filed  in  the  said  court.  The  next  term  of  said 
court  was  the  September  term  thereof,  1907.  Said  Liggotta 
did  not  appear  at  said  September  term  of  said  court.  On  the 
last  day  of  said  September  term  the  case  under  the  said  in*- 
dictment  was  continued  until  the  January  term  of  said  court. 

Said  Liggotta  did  not  appear  before  the  said  court  at  the 
said  January  term,  1908,  and  from  day  to  day,  as  by  the  terms 
of  said  recognizance  he  was  bound  to  do,  and  said  Angelo  Lig- 
gotta did  not  abide  the  order  of  the  court  in  the  premises,  but 
did  depart  without  leave,  contrary  to  the  terms  of  said  recogni- 
zance, and  the  said  Angelo  Liggotta  then  and  there  on  the  9th 
day  of  February,  A.  D.  1908,  at  the  January  term  of  said  court, 
was  solemnly  called  to  come  into  said  court  and  answer  unto  the 
state  of  Ohio,  the  said  charge  preferred  against  him,  and  came 
not,  but  made  default;  that  said  defendants,  Payer  and  Castig- 
line,  were  then  and  there  solemnly  called  to  come  into  court  and 
bring  the  said  Angelo  Liggotta,  but  they  came  not,  but  made  de- 
fault. By  reason  whereof  it  was  then  and  there  considered  that 
the  recognizance  be  and  was  thereby  forfeited,  absolutely,  as  is 
shown  by  the  records  of  said  court. 

Prayer  is  therefore  made  for  judgment  against  these  defend- 
ants for  said  sum  of  $2,000. 

The  statute  under  which  the  recognizance  was  given  is  Sec- 
tion 7161,  Reveised  Statutes  of  Ohio,  and  reads : 
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''If  the  offense  is  bailable  and  the  prisoner  offers  sufficient 
bail,  a  recognizance  shall  be  taken  for  his  appearance  to  an- 
swer the  charge  before  the  court  of  common  pleas  on  the  first 
day  of  the  next  term  thereof." 

It  will  be  noticed  that  the  statute  required  that  the  reeogni- 
zance  should  be  for  the  appearance  of  the  defendant  at  the  first 
day  of  the  next  term  of  the  court,  while  the  recognizance  de- 
scribed in  the  petition  is  that  he  shall  appear  at  the  next  term 
of  the  court.  An  exhibit  is  attached  to  the  petition,  but  not 
made  a  part  of  it,  which  purports  to  give  a  true  copy  of  the 
recognizance,  and  in  this  language  is  that  Liggotta  shall  be  and 
appear  before  the  court  on  the  first  day  of  the  next  term.  While 
we  may  not  look  at  this  exhibit  to  determine  the.  sufficiency  of  the 
petition  upon  demurrer,  we  may  probably  assume  that  the  obli- 
gation set  out  in  the  petition  is  sufficient  to  hold  the  defendants 
to  answer  for  any  default  in  the  September  term  of  the  court. 

It  is  urged  that  the  allegation  of  the  petition  **that  the  said 
Angelo  Liggotta  did  not  appear  at  the  next  term  of  said  court'' 
is  sufficient  to  show  that  his  recognizance  was  forfeited  at  that 
term. 

If  this  contention  be  sound,  all  the  statements  as  to  what  oc- 
curred or  did  not  occur  at  the  January  term,  would  seem  to  be 
surplusage,  and  it  does  seem  somewhat  difficult  to  know  just 
what  is  relied  upon  as  having  occurred  at  the  January  term, 
which  would  render  the  defendants  liable. 

It  is  said  that  the  accused  did  not  abide  the  order  of  the  court, 
but  what  that  order  is,  is  not  stated.  It  is  said  that  he  departed 
without  leave,  but  if  what  is  meant  by  the  statement  that  he  did 
not  appear  before  the  court  is  that  he  was  not  in  or  about  the 
court  room,  then  it  is  difficult  to  understand  how  he  departed 
either  without  leave  or  with  leave  of  the  court. 

Clearly  the  plaintiff  relies  for  relief  upon  the  provisions  of 
Section  7180,  Revised  Statutes,  which  reads: 

**When  a  person  under  recognizance  in  any  criminal  prosecu- 
tion, either  to  appear  and  answer  or  to  testify  in  any  court,  fails 
to  perform  the  condition  of  such  recognizance,  his  default  shall 
be  recorded  and  the  recognizance  forfeited  in  open  court" 
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It  is  because  of  this  provision  that  the  petition  sets  out  the 
open  forfeiture  at  the  January  term,  recognizing  what  we  hold  to 
be  a  true  construction  of  the  statute  that  until  such  forfeiture  in 
open  court,  suit  can  not  be  maintained  upon  the  recognizance. 
This  being  so,  no  recovery  can  be  had  because  of  the  failure  of 
the  accused  to  appear  at  the  September  term.  He  was  not 
called  at  that  term;  no  attempt  was  made  to  have  him  called, 
and  no  forfeiture  was  declared. 

It  is  urged,  however,  that  as  the  case  was  continued  to  a  sub- 
sequent term,  the  liability  of  the  sureties  continued. 

It  is  difficult  to  understand  why  the  General  Assembly  enacted 
what  is  now  Section  7160a  on  the  9th  day  of  May,  1908, 
found  in  99  Ohio  Laws,  356,  if  the  law  as  it  stood  when  this 
recognizance  was  entered  into,  meant  what  is  claimed  for  it  here. 
This  new  section  reads: 

''And  in  all  cases  in  which  an  indictment  or  presentment  is 
returned  into  the  court  of  common  pleas,  such  court  shall  re- 
quire the  accused  to  enter  into  a  recognizance  in  such  an  amount 
as  the  court  may  fix.  And  it  shall  not  be  necessary  to  renew 
such  recognizance  at  the  end  of  the  term  or  at  any  other  time, 
except  upon  motion  made  to  the  court,  or  the  court  may  upon  its 
own  motion  renew  the  same,  or,  for  proper  cause  shown,  increase 
or  decrease  such  recognizance.  And  said  recognizance,  when  so 
given,  shall  be  conditioned  that  the  defendant  abide  the  order 
and  judgment  of  the  court  and  appear  from  day  to  day  and 
not  depart  without  leave  until  such  case  is  finally  disposed  of. 
And  it  shall  not  be  necessary  when  said  recognizance  is  so  ex- 
ecuted, for  the  accrused  to  give  any  other  recognizance  pending 
any  prosecution  for  error,  but  such  recognizance  shall  continue 
and  be  in  full  force  throughout  the  prosecution  in  error.  But 
the  court  in  which  such  error  is  prosecuted  may  for  good  cause 
shown  increase  or  decrease  such  recognizance  or  remand  the 
accused  to  the  sheriff  of  the  county  in  which  such  indictment  or 
presentment  was  returned.  Provided  that  when  two  or  more 
indictments  or  presentments  are  returned  against  the  same  per- 
son at  the  same  term,  the  recognizance  given  may  be  made  to 
include  all  offenses  charged  therein. '^ 

As  to  the  non-liability  of  the  sureties  upon  this  recognizance 
beyond  the  term  of  the  court  next  after  its  execution,  we  regard 
the  case  of  Swank  v.  State,  3  Ohio  St.,  429,  as  decisive  that  they 
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are  not  liable,  and  it  may  well  be  that  the  recent  statute  was 
enacted  because  of  this  decision. 

We  reach  the  conclusion  therefore,  that  the  judgment  of  the 
court  below  in  sustaining  the  demurrer  to  the  second  amended 
petition  was  correct,  and  it  is  aflBrmed. 


WHAT  CONSTtTUTftS  THE  LEVYING  OF  AN  ASSESSMENT. 

Circuit  Court  of  Cuyahoga  County. 

John  Wageman  v.  City  op  Cleveland. 

Decided,  February  7,  1910. 

.  Assessment — Levying  Of. 

To  "levy  an  assessment"  within  the  purview  of  Section  1536-213, 
Revised  Statutes,  is  to  fix  the  amount  to  be  paid  as  an  assessment 
and  not  to  compel  its  payment. 

George  C.  Hafley,  for  plaintiff  in  error. 
Newton  D.  Baker  and  C.  D,  Wilkin,  contra. 

Marvin,  J. ;  Winch,  J.,  and  Henry,  J.,  concur. 

Plaintiff  brings  his  action  praying  for  an  injunction  against 
the  defendant  to  prevent  the  collection  of  certain  assessments 
made  or  attempted  to  be  made  by  the  city  upon  certain  real  es- 
tate of  the  plaintiff  lying  within  the  limits  of  the  city.  It.  ap- 
pears that  on  the  31st  day  of  September,  1901.  the  city  made 
certain  assessments  on  the  property  of  the  plaintiff  for  the  con- 
struction  of  a  sewer,  which  assessments  were  made  payable  in 
five  installments,  beginning  with  1901  and  ending  in  1905,  the 
first  half  of  the  last  installment  being  payable  December  20, 
1905.  That  on  the  13th  of  April,  1906,  the  city  passed  an- 
other  ordinance,  assessing  this  same  property  for  a  street  im- 
provement, payable  in  five  installments,  beginning  with  1906 
and  ending  with  1910. 

The  claim  on  the  part  of  the  plaintiff  is  that  the  assessments 
provided  for  in  each  of  these  ordinances  constitutes  the  levying 
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of  an  assessment  as  that  word  is  used  in  Section  1536-213  of  the 
Revised  Statutes.  (It  should  here  be  said  as  to  each  of  these 
assessments  that  they  were  levied  to  be  paid  according  to  bene- 
fits.)    It  is  provided  in  the  section  of  the  statute  named  that: 


<  i 


In  all  cases  of  assessments  the  council  shall  limit  the  same 
to  the  special  benefits  conferred  upon  the  property  assessed,  and 
in  no  case  shall  there  be  levied  in  any  lot  or  parcel  of  land  in 
the  corporation  any  assessment  or  assessments  for  any  or  all 
purposes,  within  a  period  of  five  years,  exceeding  33  1-3  per 
cent,  of  the  actual  value  thereof  after  the  improvement  is  made." 

We  hold  that  the  word  '*levy''  as  used  in  this  statute,  clearly 
means  the  fixing  of  the  amount  to  be  paid  by  the  assessments. 
The  claim  made  here  by  the  defendant  that  the  word  **levy," 
as  used  here,  is  used  in  the  sense  of  *' compel  to  pay"  is  not 
sound.  The  language  is:  **and  in  no  case  shall  there  be  levied 
any  assessment  or  assessments."  We  can  not  doubt  that  the 
meaning  of  the  statute  clearly  is  that  the  council  shall  not  fix 
assessments  to  be  paid  in  excess  of  the  limit  named,  within  the 
specified  period  of  five  years.  This  is  clearly  shown  by  the 
construction  put  upon  this  section  by  the  Supreme  Court  in  the 
case  of  Qra/y  v.  City  of  Toledo,  80  Ohio  St.,  445.  The  statute 
then  under  consideration  was  Section  53  of  the  ^lunicipal  Code, 
passed  October  22, 1902,  found  in  96  0.  L.,  40,  and  reads: 

'*In  no  case  shall  there  be  levied  upon  any  lot  or  parcel  of  land 
in  the  corporation  any  assessment  or  assessments  for  any  or  all 
purposes  within  a  period  of  five  years  exceeding  33  per  cent,  of 
the  tax  value  thereof." 

It  will  be  noticed  that  the  language  is  the  same  as  that  of  the 
statute  now  under  consideration  except  that  the  percentage  of 
the  assessment  was  to  be  but  33,  while  here  it  is  33  1-3  per  cent., 
and  the  basis  for  the  estimate  of  this  per  cent,  is  the  tax  value  of 
the  property,  while  in  the  present  statute  it  is  the  value  of  the 
property  after  the  improvement  is  made.  But  the  words  ''as- 
sessment" and  *' levied"  are  used  in  exactly  the  sense  in  which 
they  are  used  in  the  present  statute,  and  yet  the  syllabus  of  the 
case  reads: 
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*' Section  53  of  the  municipal  code  of  1902  (Section  1536-213, 
Revised  Statutes,  prior  to  the  amendment  of  April  21,  1904, 
97  0.  L.,  126)  which  provided  that  assessments  upon  a  lot  for 
any  and  all  purposes,  within  a  period  of  five  years,  were  limited 
to  thirty-three  per  centum  of  the  tax  value  thereof,*'  etc. 

So  that  the  court  uses  the  word  *' assessment"  as  synonymous 
with  the  word  ** levied." 

We  are  then  brought  to  the  question  whether  the  assessments 
provided  for  in  the  two  ordinances  to  which  attention  has  been, 
called  and  the  second  of  which  was  passed  less  than  five  years 
after  the  passage  of  the  first,  made  a  levy  in  excess  of  33  1-3  per 
cent,  of  the  value  of  the  property,  after  the  improvements  were 
made.  The  evidence  in  this  record  is  conflicting,  but  we  think 
the  valuation,  as  fixed  by  the  appraisers  appointed  by  the  city,  is 
fair  and  just,  and  we  adopt  it.  This  shows  that  the  levy  made 
by  the  last  ordinance  when  added  to  that  made  by  the  first,  ag- 
gregates considerably  more  than  the  limit  provided  for  by  the 
statute,  and  to  the  extent  of  such  excess  the  defendant  will  be 
enjoined  from  making  collection  of  the  assessment. 

In  determining  the  amount  beyond  which  collection  is  enjoined 
interest  will  be  included. 
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PROPER  TEST  AS  TO  THE  CHARACTER  OF  AN  ACTION. 

Circuit  Court  of  Cuyahoga  County. 

The  Union  Salt  Company  v.  Gordon  Miller,  Sole  Surviving 
Partner  of  Alexander  Miller  &  Brother. 

Decided,  February  7,  1910. 

Petition — Allegations,  Not  Prayer,  Determine  Character  of  Action — 
Service  by  Publication. 

1.  A  petition  which  states  a  case  for  money  only,  and  nothing  else, 

can  not,  by  the  prayer,  be  made  a  case  for  the  interposition  of 
a  court  of  equity. 

2.  In  such  a  case  service  by  publication  can  not  be  had  upon  a  non- 

resident defendant  under  either  the  third  or  fifth  paragraph  of 
Section  5045,  Revised  Statutes.  « 

Henderson,  Quail  &  Siddail,  for  plaintiff  in  error. 
Weed,  Miller  <&  Rothenherg,  contra. 

Marvin,  J.;  Winch,  J.,  and  Henry,  J.,  concur. 

Suit  was  brought  by  plaintiff  in  error  against  the  defendant 
in  error  and  William  S.  Miller,  both  non-residents  of  the  state 
of  Ohio.  Proper  affidavit  was  filed  for  service  by  publication. 
Publication  of  notice  was  made  and  a  copy  of  the  petition  and 
summons  was  served  upon  each  of  said  defendants  in  the  state 
of  New  Jersey.  In  short,  if  the  case  is, one  in  which  the  defend- 
ants could  be  brought  into  court  by  publication  and  service  out- 
side of  this  state,  the  defendants  were  properly  brought  into  the 
jurisdiction  of  the  court. 

The  defendant  in  error,  appearing  only  for  the  purpose  of 
his  motion,  filed  a  motion  to  set  aside  the  service  made  upon  him, 
the  ground  of  the  motion  being  only  that  the  case  made  in  the 
petition  is  not  one  in  which  service  by  publication  is  authorized 
by  law.  This  motion  was  sustained  and  error  is  prosecuted  here 
to  reverse  this  action  of  the  court. 

The  petition  is  somewhat  voluminous,  but  the  substance  of  it 
is  that  Gordon  Miller  is  the  sole  surviving  partner  of  a  co-part- 
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nership  which  did  business  under  the  firm  name  of  Alexander 
]\Iiller  &  Brother;  that  said  firm,  on  the  4th  day  of  February, 
A.  D.  1908,  entered  into  a  written  contract  with  the  plaintiff 
whereby  said  firm  was  to  furnish  and  erect  on  the  premises  of 
the  plaintiff  at  Cleveland,  Ohio,  a  certain  salt  manufacturing 
apparatus,  weighing  about  200  tons,  capable  of  producing  200 
tons  of  salt  every  twenty-four  hours.  Provision  is  made  in  the 
contract  as  to  material  and  workmanship  to  be  employed  in  the 
construction  of  such  apparatus.  The  plaintiff  was  to  provide  a 
suitable  building  and  suflScient  and  adequate  foundation  for 
such  apparatus.  The  plaintiff  was  to  pay  for  said  apparatus  in 
all  $60,000  to  be  paid  in  monthly  installments,  upon  estimates, 
the  several  payments  to  be  85%  of  the  value  of  labor  and  ma- 
terials used  and  applied  in  such  construction  at  the  time  of  such 
payments.  When  the  construction  should  be  completed,  the 
construction  firm  was  to  give  it  tests,  and  when  showing  by  such 
tests  that  it  fully  met  the  requirements  of  the  contract,  the 
entire  balance  of  the  contract  price  was  to  be  paid. 

Said  firm  entered  upon  the  construction  of  said  apparatus; 
while  the  work  was  in  progress  Alexander  Miller,  the  head  of 
the  said  firm,  died,  and  the  defendant  in  error,  as  surviving 
partner,  continued  the  work  of  construction,  until  he  claimed 
and  claims  to  have  fully  performed  the  contract  on  his  part  and 
on  the  part  of  said  firm  to  be  performed. 

Pursuant  to  the  terms  of  the  contract,  the  plaintiff  paid  from 
time  to  time  estimates  upon  such  work  until  it  had  paid  85% 
of  the  full  contract  price,  to-wit,  $51,000.  The  petition  alleges 
that  the  apparatus,  as  constructed,  will  not  do  the  work  which  it 
was  to  do ;  that  the  defendant  has  been  unable  to  make  it  operate, 
and  that,  therefore,  the  defendant  has  failed  to  complete  the  eon- 
tract  on  the  part  of  said  firm. 

The  plaintiff  further  says  in  its  petition  that  owing  to  the 
peculiar  nature  of  the  apparatus,  and  the  way  in  which  it  was 
operated,  experiments  must  be  made,  and  alterations  and 
changes,  so  as  to  adapt  the  apparatus  to  the  work  required  of  it ; 
that  this  requires  the  service  of  persons  of  exceptional  skill  who 
may  be  required  to  experiment  and  make  changes,  and  again 
make  experiments  and  other  changes  so  that  a  large  amount  must 
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be  expended  before  it  can  be  determined  whether  the  apparatus 
can  be  made  to  operate  properly.  The  materials  and  machinery 
constituting  the  construction  erected  by  the  defendant  and  his 
firm  are  mostly  iron  and  steel,  and  to  prevent  deterioration  and 
loss  require  constant  care.  The  plaintiff  refused  and  does  refuse 
to  accept  the  apparatus  so  constructed,  and  has  notified  and  re- 
quested the  defendant  to  care  for  and  protect  such  materials  and 
machinery  which  he  refuses  to  do,  and  so  the  plaintiff  says  the 
same  is  rapidly  going  to  waste  and  that  unless  properly  cared 
for,  it  will  soon  become  of  little  value.  The  only  allegation  in 
the  petition  as  to  the  defendant,  William  S.  Miller,  is  that  he 
has,  or  claims  to  have,  some  interest  in  the  salt  making  apparatus, 
which  is  the  subject  of  the  controversy.  He  had  made  no  ap- 
pearance in  the  case  fcfr  any  purpose. 

The  prayer  of  the  petition,  based  upon  the  foregoing  facts  is : 

'*  Wherefore,  plaintiff  prays  that  it  may  be  found  to  have 
an  equitable  lien  upon  the  said  plant  and  apparatus  for  its 
expenditures  in  connection  therewith  under  the  said  contract; 
that  the  court  at  once  appoint  a  receiver  to  take  charge  of  the 
said  plant  and  apparatus,  to  care  for  the  same  under  the  order 
of  the  court  and  to  take  such  action  with  respect  to  its  comple- 
tion and  the  demonstration  of  its  capacity  as  to  the  court  may 
seem  proper;  that  an  accounting  may  be  had  herein  as  to  the 
rights  and  obligations  of  all  the  said  parties  with  reference  to 
the  said  plant  and  apparatus ;  that,  if  it  shall  appear  herein  that 
the  same  can  not  be  reasonably  adapted  to  the  plaintiff's  use  as 
contemplated  bj'  the  said  contract,  the  plaintiff's  lien  thereon 
may  be  protected  and  enforced,  and  that  the  plaintiff  may  be 
given  such  other  and  further  relief  in  the  premises  as  equity 
may  require." 

It  is  urged  that  the  facts  stated  in  the  petition  are  such  as  to 
authorize  the  appointment  of  a  receiver  and  that  one  being  ap- 
pointed and  the  property  being  thereby  taken  into  the  custody  of 
the  court,  it  has  full  jurisdiction  to  determine  all  questions  con- 
cerning such  property. 

At  any  rate,  it  is  urged  that  the  petition  clearly  shows  that 
the  plaintiff  is  serking  to  have  the  property  of  the  defendant 
taken 'or  appropriated  by  one  of  the  provisional  remedies  pro- 
vided by  statute,  and  so,  it  is  said,  that  the  case  comes  within  the 
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provisions  of  Section  5045,  Revised  Statutes,  the  third  subdivi- 
sion of  which  provides  for  constructive  service  **in  actions  in 
which  it  is  sought  by  a  provisional  remedy  to  take  or  appropriate 
in  any  way  the  property  of  the  defendant,  when  the  defendant 
is  a  non-resident  of  this  state.''  And  in  sub-division  5  of  the 
same  section,  it  is  provided  that  such  service  may  be  had  when 
the  relief  demanded  consists  wholly  or  partly  in  excluding  him 
— the  defendant — ''from  any  interest  therein."  It  is  said  that 
this  clause  necessarily  relates  to  the  prayer  of  the  petition. 
But  it  certainly  is  not  the  law  that  upon  a  petition  which  clearly 
states  a  case  for  the  payment  of  money  only,  and  states  nothing 
else,  the  pleader  may  by  his  prayer  make  a  case  for  the  interpo- 
sition of  a  court  of  equity. 

True,  it  is  said  in  Buchanan  v.  Jioy^s  Lessee,  2  Ohio  St.,  251, 
that: 

'*We  do  not  wish  to  be  understood  as  assenting  to  the  proposi- 
tion that  wherever  a  greneral  demurrer  would  have  been  well 
taken  to  a  bill,  it  follows  that  the  court  has  no  jurisdiction.'' 

This  language  is  relied  upon  by  counsel  for  plaintiff  in  error, 
and  quoted  in  his  brief.  However,  immediatelj''  following  this 
language  in  the  opinion  the  court  uses  the  following  language: 

**But  when  the  defect  is  not  a  mere  want  of  equity,  but  is 
some  fact  that  precludes  the  court  from  entering  upon  the  in- 
quiry whether  the  complainant  has  an  equity  or  not,  in  such  a 
case  the  defect  is  fatal  to  the  jurisdiction." 

In  the  case  of  Barbour  v.  National  Exchange  Bank,  45  Ohio 
St.,  135,  cited  and  quoted  from  in  plaintiff's  brief,  the  court 
sustains  its  holding  upon  the  ground  that  the  facts  shown  by 
the  pleadings  authorize  the  appointment  of  a  receiver  and  not 
because  one  is  prayed  for. 

I^ndoubtedly  a  court  may  have  jurisdiction  of  a  case  in  equity 
as  well  as  at  law  where  there  is  some  defect  in  the  petition  which 
would  render  it  subject  to  be  held  bad  on  general  demurrer,  but 
when  all  the  allegations  of  a  petition,  giving  the  most  liberal  con- 
struction to  the  pleader,  clearly  show  that  whatever  the  case  he 
has  is  one  at  law,  and  not  in  equity,  the  case  can  not  be  brought 


CIRCUIT  COURT  REPORTS— NEW  SERIES.       595 

1913.]  Cuyahoga  County. 

within  the  jurisdiction  of  equity  by  following  the  allegations 
of  fact  with  the  prayer  for  equitable  relief. 
Judgment  affirmed. 


ATTITUDE  OF  JVKOK  WITH  REFERENCE  TO  REOOMMENDA- 

TION  TO  MERCY. 

Circuit  Court  of  Cuyahoga  County. 

Antonio  Mangano  v.  State  of  Ohio. 

Decided,  May  11, 1910. 

Criminal  Law — Qualification  of  Juror  Who  States  He  Would  Not 
Recommend  to  Mercy. 

A  proposed  juror  in  a  first  degree  murder  case,  who,  in  answer  to  a 
question  by  the  prosecuting  attorney  as  to  what  his  mental  attitude 
would  be  toward  a  recommendation  to  mercy,  if  he  should  be 
clearly  of  the  opinion,  after  hearing  the  evidence,  that  the  accused 
was  guilty  of  the  crime  charged  against  him,  states  that  under 
the  circumstances  described  in  the  question  he  would  not  recom- 
mend the  accused  to  mercy,  may  be  challenged  for  cause,  but  if 
not  so  challenged,  a  verdict  of  guilty  without  recommendation 
to  mercy  will  not  be  reversed  because  such  juror  served  in  the  case. 

P.  L.  A.  Lieghley  and  W.  H.  McMorris,  for  plaintiff  in  error. 
John  A.  Cline  and  Walter  D,  Meals,  contra. 

Marvin,  J. ;  Winch,  J.,  and  Henry,  J.,  concur. 

Mangano  was  convicted  of  murder  in  the  first  degree  on  a 
trial  in  the  court  of  common  pleas.  We  are  asked  to  reverse  the 
judgment  because  of  certain  questions  which  were  asked  of  and 
answered  by  the  jurors  on  the  voir  dire. 

The  question  substantially  put  to  each  of  the  jurors,  about 
which  complaint  is  made,  was  the  one  propounded  to  juror 
Kelley,  and  that  reads : 

**  Supposing  that  you  were  clearly  of  the  opinion  after  hear- 
ing the  evidence,  that  the  defendant  and  his  wife  had  some 
words,  perhaps  a  quarrel,  and  that  he  killed  her,  and  that  hav- 
ing killed  her  he  then  made  an  attack  upon  one  of  her  children, 
a  boy  about  nine  years  old,  and  killed  him,  and  having  killed 
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him  he  made  an  attack  upon  the  girl  about  eleven  years  old  and 
killed  her,  and  then  made  an  attack  upon  a  boy  about  two  years 
old,  stabbed  it  and  thought  he  had  killed  it,  gathered  up  some 
clothes  about  the  place,  wiped  up  some  of  the  blood  he  had 
spilled  and  put  the  clothes  that  he  had  picked  up  in  the  stove, 
cloths  or  whatever  they  were,  and  then  ran  away  and  was  later 
apprehended  in  the  city  of  Akron  and  brought  back  here,  sup- 
pose that  while  he  did  this  you  are  satisfied  that  he  was  in  full 
possession  of  his  mental  faculties,  what  would  be  your  mental 
attitude  concerning  a  recommendation  of  mercy?" 

This  question  was  answered  by  several  jurors  to  whom  it  was 
put,  that  under  the  circumstances  named  in  the  question  they 
would  not  recommend  the  prisoner  to  mercy.  The  complaint 
is  urged  here  that  after  having  so  answered  this  question  each 
juror  making  such  answer  pledged,  if  he  returned  a  verdict  of 
guilty,  to  withhold  any  recommendation  to  mercy,  and  we  think 
this  is  practically  true. 

It  was  suggested  by  counsel  for  the  state,  in  argument,  that 
the  statute  which  provides  that  the  jury  may  recommend  one 
convicted  of  murder  in  the  first  degree  to  mercy,  upon  which 
recommendation  the  punishment  is  fixed  at  imprisonment  lor 
life  instead  of  being  capital,  was  enacted  so  that  where  there 
was  some  doubt  on  the  part  of  the  jury  as  to  the  guilt  of  the 
accused,  the  jury  might,  by  recommending  the  accused  to  mercy, 
relieve  themselves  from  something  of  the  responsibility  which 
would  result  from  a  simple  verdict  of  guilty.  We  think  this  is 
a  mistaken  understanding  of  the  purpose  of  the  statute.  It  was 
not  designed  that  any  less  degree  of  evidence  should  be  required 
to  convict  of  murder  in  the  first  degree,  because  of  this  statute, 
than  was  required  before  the  enactment  of  said  statute.  Before 
a  verdict  of  guilty  can  be  rendered  under  the  statute  as  it  is 
now  (and  as  it  was  previous  to  the  enactment  of  this  statute), 
the  provision  as  to  a  recommendation  of  mercy  requires  the  state 
first  to  satisfy  the  jury  beyond  a  reasonable  doubt  of  the  guilt 
of  the  accused.  It  would  not  do  to  say  that  the  jury  may  re^ 
lieve  themselves  from  responsibility  in  finding  one  guilty  of 
murder  in  the  first  degree  upon  less  evidence  than  has  always 
been  required,  by  having  the  opportunity  to  recommend  the 
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prisoner  to  mercy.  It  seems  to  us  clear  that  one  answering  this 
question  unqualifiedly  in  the  affirmative  so  committed  himself  on 
this  question  of  mercy  as  not  to  be  at  liberty  to  act.  All  of  the 
facts  stated  in  this  question  might  exist  and  a  juror  might  still 
feel  that  his  duty  required  him  to  make  a  recommendation  of 
mercy.  Indeed,  all  of  the  facts  might  exist,  as  stated  in  the 
question,  and  still  a  juror  not  be  warranted  in  finding  the 
prisoner  guilty  of  murder  in  the  first  degree.  The  language  is, 
as  already  quoted:  '* Supposing  you  were  clearly  of  the  opinion 
after  hearing  the  evidence,  that  the  defendant  and  his  wife," 
etc.  One  may  be  clearly  of  the  opinion  that  a  fact  exists  and 
still  that  fact  may  not  be  established  with  that  degree  of  cer- 
tainty that  is  required  to  convict  a  prisoner  of  crime.  One  may 
be  clearly  of  the  opinion  that  a  fact  exists  and  still  entertain 
some  doubts  about  its  existence.  But  aside  from  this,  and  as- 
suming that  what  is  meant  by  the  words  ''clearly  of  the  opin- 
ion'* is  ''satisfied  beyond  a  reasonable  doubt,"  still  facts  might 
be  developed  on  the  trial  that  would  make  it  proper  that  there 
be  a  recommendation  to  mercy.  At  least,  that  might  lead  un- 
prejudiced men  to  recommend  to  mercy. 

Supposing  that  at  the  time  of  the  trial  the  prisoner  was  dying 
.of  some  malignant  disease,  that  it  was  clear  that  within  the 
next  six  months  he  must  die  from  such  disease,  might  not  a  con- 
scientious juror,  who  had  no  doubt  from  the  evidence  as  to  the 
guilt  of  the  prisoner,  recommend  him  to  mercy,  for  the  sake  of 
saving  him  from  capital  punishment?  Other  reasons  for  such 
recommendations  will  readily  suggest  themselves,  and  yet  these 
jurors,  when  they  answered  this  question  as  they  did,  committed 
themselves  to  the  proposition  that  in  no  event,  were  the  facts 
as  stated  in  the  question,  would  they  recommend  to  mercy.  We 
think  it  was  a  mistake  on  the  part  of  the  counsel  for  the  stat^ 
to  feel  called  upon  to  ascertain  what  the  views  of  the  jurors 
were  upon  this  question.  It  was  stated  in  argument,  by  counsel 
for  the  state,  that  since  the  enactment  of  the  statute  allowing 
a  recommendation  to  mercy  there  have  been  no  persons  executed 
for  murder  committed  in  this  county,  notwithstanding  there 
have  been  a  number  of  convictions  for  murder  in  the  first  degree. 
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We  think  there  may  be  grave  doubt  as  to  whether  the  prosecuting 
attorney  or  any  other  citizen  should  feel  great  humiliation  or 
great  regret,  that  this  fact  exists.  In  any  event,  we  feel  that  the 
question  of  the  recommendation  to  mercy  should  be  left  entirely 
to  the  jury,  without  any  suggestion  on  the  part  of  counsel  for 
the  state  in  the  first  instance.  But  we  are  further  of  the  opinion, 
and  hold,  that  since  no  objection  to  any  one  of  these  jurors  was 
made  upon  the  ground  of  the  answer  which  he  had  made  to  this 
question,  it  is  too  late  now  to  make  the  question. 

Prom  what  has  been  said  in  the  opinion  it  is  clear  that  we 
think  that  the  juror  who  had  answered  this  question  as  it  was 
answered  might  have  been  successfully  challenged  for  cause  by 
the  prisoner.  Not  having  been  so  challenged,  we  hold  that  the 
question  can  not  be  made  in  the  case  now. 

The  view  here  taken  is  sustained,  as  we  think,  not  only  by 
reason  but  by  the  case  of  State  v.  Stewart,  45  La.  Annual,  1164, 
the  last  of  the  syllabus  of  which  reads : 


*' A  juror  who  on  his  voir  dire  states  that  he  would  qualify  his 

"  verdict  in  all  capital  cases,  is  an  incompetent  juror  to  serve  on 

a  jury  in  a  case  where  the  defendant  is  charged  with  murder." 

And  in  the  opinion,  this  language  is  used: 

**Tobe  Leveart  was  presented  as  a  juror  and  was  asked  by  the 
district  attorney  if  he  was  opposed  to  capital  punishment.  He 
answered  that  he  had  no  scruples  to  the  infliction  of  capital 
punishment;  that  on  proper  evidence  he  would  render  a  verdict 
that  would  inflict  the  death  penalty.  But  in  answer  to  ques- 
tions propounded  by  the  trial  judge,  who  explained  to  him  that 
he  would  have  the  right  to  qualify  his  verdict,  he  stated  he 
*  would  always  qualify  his  verdict,  and  would  not  hang  any  man 
if  he  could  help  it.'  The  juror  was  peremptorily  challenged  by 
the  district  attorney,  which  was  sustained  by  the  court.  The 
juror  was  not  competent. 

'*The  statute  which  authorizes  a  jury  in  capital  cases  to  bring 
in  a  qualified  verdict,  'guilty  without  capital  punishment,'  was 
not  enacted  to  satisfy  the  •  •  •  scruples  of  jurors  in  the 
infliction  of  capital  punishment.  It  was  intended,  if  extenuat- 
ing circumstances  justified  it,  to  authorize  the  jury  to  qualify 
the  verdict." 

The  judgment  is  aiRrmed. 
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CONTRACTS  FOR  PROTECTION  OF  PROPERTY  DURING  STRIKE. 

Circuit  Court  of  Cuyahoga  County. 

The  United  States  Coal  Company  v.  Prank  M.  Osborne  et 

AL;  Three  Cases. 

Decided,  May  31, 1910. 

Corporations — Contracts  Between,  to  Protect  Property  During  Strike. 

A  contract  between  several  coal  companies  providing  that  they  shall 
at  Joint  expense,  to  be  paid  ratably  by  each,  according  to  tonnage 
of  its  mines,  hire  guards  to  protect  the  property  and  employees  of 
one  of  the  companies  and  operate  its  mines  during  a  strike  affect- 
ing all  of  them,  is  a  lawful  contract,  upon  suflBcient  considera- 
tion, and  not  beyond  the  powers  of  such  corporations  to  enter  into. 

Henderson,  Quail  <&  Siddall,  for  plaintiflfs. 

Marvin,  J. ;  Winch,  J.,  and  Henry,  J.,  concur. 

Each  of  these  several  cases  is  an  appeal  from  the  judgment 
of  the  court  of  common  pleas  made  in  a  single  case^  the  appeals 
being  taken  by  separate  defendants.  The  plaintiff  brought  suit 
for  an  accounting  and  payment  of  certain  moneys  which  it 
claims  to  be  due  to  it  from  a  large  number  of  defendants,  in- 
eluding  each  of  these  appellants,  to-wit,  the  Dayton  Coal  Co., 
the  Milton  Coal  Co.  and  the  Superior  Coal  Co.  The  claim  of  the 
plaintiff  is  based  upon  its  alleged  rights  growing  out  of  the  per- 
formance by  it  of  the  provisions  of  certain  contracts,  which  it 
says  were  entered  into  between  it  and  each  of  the  defendants  on 
the  8th  and  11th  of  May,  1906.  And  the  plaintiff  uses  this 
language  in  declaring  what  the  contract  was : 

'*  Desiring  to  have  said  Plum  Run  mine  operated  on  their  joint 
account  and  for  their  joint  benefit,  entered  into  a  contract  with 
this  plaintiff,  by  the  terms  of  which  they  agreed  that  the  plaintiff 
should  proceed  to  operate  the  said  Plum  Run  mine  and  deliver 
or  consign  the  coal  removed  therefrom  to  such  persons  and  at 
such  places  as  a  committee  of  said  defendants  known  as  an  exec- 
utive committee  should  direct,  and  that  the  said  defendants 
last  above  named,  would  pay  to  the  plaintiff  all  the  expensed 
of  every  character  and  description  connected  with  such  opera- 
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tion  upon  presentation  to  such  executive  committee  of  properly 
receipted  bills  or  vouchers  showing  the  amount  thereof,  the 
same  to  be  paid  as  so  presented,  and  the  plaintiff  to  be  permitted 
to  receive  and  retain  five  cents  per  ton  for  all  the  coal  so  mined 
and  shipped.     Thereupon  the  plaintiff  at  once  entered  upon  the 
performance  of  said  contract  and  in  pursuance  thereof,  expended 
large  amounts  of  money,  and  incurred  large  obligations  on  be- 
half of  said  defendants  in  preparing  for  and  carrying  on  said 
mining  operations  for  and  in  delivering  and  consigning  said 
coal  as  provided  in  said  agreement.     By  agreement  of  all  of  the 
said  parties  to  the  said  contract  such  operation  continued  until 
the  20th  day  of  June,  1906,  on  which  date  the  defendants,  Prank 
M.   Osborne,  J.  J.   Roby,  George  M.  Jones,  J.   C.  McKinley, 
Thomas  E.  Young,  J.  P.  Burton,  Charles  E.  Maurer,  Franklin 
Neff,  John  Simpson,  Lute  Homiekel,  Hudson  E.  Willard,  Pitt 
Townsend,  William  B.  Murray,  F.  P.  Jones,  Clifford  Ayres, 
John  F.  Johnson,  William  J.  Sampson  and  Alfred  S.  McGary, 
many  of  whom  were  parties  to  the  said  Plum  Run  mine  there- 
after operated  on  their  joint  account  and  for  their  joint  benefit 
by  this  plaintiff,  entered  into  a  contract  with  the  plaintiff  where- 
by it  was  agreed  that  the  said  operation  of  said  mine  should  be 
continued  in  the  same  manner  as  that  in  which  it  had  been  con- 
ducted.under  the  said  contract  of  May  11,  1906,  and  that  the 
said  defendants  last  above  named  would  assume  and  pay  all  the 
expense  thereof  from  and  after  the  time  of  the  termination  of 
the  operations  under  the  said  contract  of  May  11,  1906.     This 
plaintiff  proceeded  to  operate  the  said  mines,  and  incurred  in 
doing  so  many  large  expenses  and  also  at  the  request  of  the  said 
parties  incurred  further  expense  in  an  effort  to  operate  another 
mine  known  as  plaintiff's  Crow  Hollow  mine,  which  effort,  how- 
ever, was  shortly  abandoned." 

These  contracts,  if  any  were  made,  were  made  at  a  meeting 
of  representatives  of  the  plaintiff  and  the  several  defendants, 
all  of  whom  were  operators  of  coal  mines  in  what  is  known  as 
the  *'Ohio  district,"  and  at  a  meeting  of  what  is  known  as  the 
Eighth  district,  at  Cleveland,  on  May  11th. 

At  the  time  of  entering  into  these  contracts  there  was  a  general 
strike  among  the  miners  in  the  district  so  extensive  that  it  pre- 
vented the  safe  operation  of  any  of  the  mines  owned  by  the 
several  parties,  and  the  purpose  of  the  contracts  was  that  some 
one  of  the  mines  should  be  opened  and  the  miners  who  should 
be  employed  in  such  mine,  together  with  the  property  connected 
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with  the  mine,  should  be  protected.     To  do  this  it  was  resolved 
that: 

**A  general  committee  of  fourteen  be  appointed  by  this  body, 
which  committee  shall  have  full  power  to  act  under  these  resolu- 
tions in  the  selection  of  mines  to  be  operated,  to  take  charge  of 
the  operation  of  the  same;  to  appoint  sub-committees  in  the 
several  districts  in  which  such  mines  may  be  located,  and  also 
have  power  to  levy  assessments  upon  our  tonnage  to  pay  any 
expenses  incurred  therein.  And  we  hereby  pledge  ourselves 
to  pay  such  assessments  as  may  be  levied  under  these  resolu- 
tions.*' 

That  committee  of  fourteen  was  selected.  Several  meetings 
of  the  representatives  of  the  parties  to  this  suit  were  heldi 
Without  stopping  to  enumerate  the  action  taken  at  each  of  these 
several  meetings,  suffice  it  to  say  that  the  arrangement  made  was 
that  this  committee  of  fourteen  should  select,  as  the  resolution 
provided,  a  mine  or  mines  to  be  operated.  It  selected  what  was 
known  as  Plum  Run  mine  of  the  plaintiff,  as  the  one  to  be^ 
opened.  That  was  opened  and  operated,  in  pursuance  of  the 
resolution.  A  large  expense  was  incurred  in  opening  and  operat- 
ing this  mine,  including  as  was  contemplated  by  the  parties,  the 
employment  of  guards  to  protect  the  miners  and  the  property. 
Assessments  were  made  upon  the  several  parties  represented  at 
these  meetings,  including  these  several  defendants,  for  their  pro- 
portionate share,  by  tonnage,  of  the  expenses  thus  incurred. 
These  expenses  were  paid  by  the  plaintiff  and  it  now  seeks  to 
recover,  after  an  accounting,  the  part  of  such  expense  which  it 
claims  the  several  defendants  should  pay.  There  is  no  dispute 
here  as  to  the  amount  expended  by  the  plaintiff,  nor  as  to  the 
proportionate  share  of  the  several  defendants,  provided  it  shall 
be  found  that  they  are  under  obligation  to  pay  any  part  of 
this  expense.  On  the  part  of  the  defendants,  however,  it  is 
urged  that  no  legal  contract  was  entered  into  by  which  they  are 
bound  to  respond  in  any  sum  whatever.  It  is  urged,  first,  that 
the  alleged  contract  is  against  public  policy,  and  it  is  said  in 
argument,  as  sustaining  this  view,  that  the  bringing  of  guards 
to  protect  this  mine,  which  would  have  to  be  operated  by  strike 
breakers,  if  operated  at  all,  was  a  menace  to  the  strikers,  and  was 
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calculated  to  bring  about  strife  and  bloodshed,  not  contem- 
plated by  the  contract;  that  there  were  employed  as  guards  for 
the  purpose  of  protecting  the  miners  and  property,  men  from  the 
Pinkerton  Detective  Agency,  and  that  the  feeling  against  men  of 
that  agency  was  such  among  the  strikers  that  it  was  known  that 
the  employment  of  these  men  was  likely  to  bring  about  the  re- 
sults already  mentioned. 

Certainly  the  employment  of  men  to  guard  the  property  and 
the  employees  who  should  be  engaged  in  working  such  property 
was  a  matter  in  which  neither  the  strikers  nor  any  other  citizen 
outside  of  the  parties  to  this  contract  had  any  interest.  It  was 
not  a  menace  to  any  law-abiding  citizen  to  have  the  property 
thus  guarded.  One  may  surely  employ  whom  he  will  to  guard 
his  property  and  protect  his  employees  against  any  danger  which 
he  apprehends,  whether  such  apprehension  be  well  founded 
or  not,  and  whoever  undertakes  to  interfere  with  or 
to  prevent  those  thus  guarding  property  and  persons  is 
himself  to  blame  if  any  bloodshed  or  other  trouble 
comes  from  such  guard  of  property  and  persons.  It 
is  not  for  outsiders  to  say  what  number  of  men  or 
how  strong  a  guard  shall  be  put  over  one's  property  and  em- 
ployees. If  one  apprehends  that  his  property,  his  family,  or  his 
employees  are  in  danger  of  interference  by  outsiders  having  no 
interest  in  the  matter,  he  may  employ  what  force  he  will,  and 
as  long  as  such  force  confines  itself  to  the  guarding  of  the  per- 
sons and  property  which  they  are  employed  to  guard,  it  is  not 
the  business  of  any  outsider  to  interfere  or  complain.  There  was 
nothing  in  this  regard  in  this  contract  against  public  policy. 

It  is  further  said  that  this  was  an  attempt  to  form  a  partner- 
ship between  the  several  parties  to  the  contract;  that  most,  if 
not  all  of  them,  were  corporations,  and  that  corporations  may 
not  enter  into  partnership.  We  fail  to  find  that  this  contract  was 
in  the  nature  of  a  partnership.  A  partnership  is  generally  de- 
fined to  be  a  contract  between  two  or  more  persons,  whereby  they 
unite  their  money,  effects,  labor  or  skill,  or  any  or  all  of  them,  with 
an  agreement  to  share  the  losses  and  divide  the  profits  in  cer- 
tain proportions  among  them.  Though  this  definition  may  not 
be  strictly  accurate,  there  must  always  be  in  a  contract  of  part- 
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nership  some  arrangement  as  to  the  division  of  profits.  Here 
there  was  no  agreement  of  that  sort.  It  was  understood  from 
the  beginning  that  instead  of  there  being  profits,  the  mine  would 
be  operated  at  a  loss,  and  therefore  no  agreement  was  entered 
into  with  reference  to  profits.  It  was  important  to  the  several 
parties  to  this  contract  that  work  be  done  in  several  mines.  They 
found  themselves  so  situated  that  no  one  man  could 
operate  his  mine  without  the  assistance  of  those  similarly 
situated.  They  knew  that  for  any  one  of  them  to 
operate  a  mine,  it  must  be  attended  with  great  expense, 
but  that  if  one  mine  could  be  operated  as  against  the 
strikers,  it  would  tend  to  make  it  possible  for  all  the 
mines  to  be  operated,  and  so  they  might  very  well  agree  to  share 
in  the  expense  of  operating  some  one  mine.  This  contract  was 
no  more  a  contract  of  partnership  than  would  be  a  contract  be- 
tween two  men,  A  and  B,  each  of  whom  wanted  something  done, 
that  A  should  contribute  to  the  expense  of  having  something 
done  by  B,  for  which  he  should  be  compensated  by  B's  agree- 
ment to  do  something  thereafter  for  A. 

If  it  be  said  that  the  promise  made  by  these  several  defend- 
ants was  without  consideration,  it  is  a  sufficient  answer  to  say 
that  because  of  such  promise  the  plaintiff  was  induced  to  make 
an  outlay  of  money,  which  it  would  not  otherwise  have  made, 
whether  such  outlay  resulted  in  benefit  to  the  promisor  or  not. 

It  has  already  been  said  in  this  opinion  that  the  amount  owing 
by  each,  if  anything  is  owing,  is  not  in  dispute  here.  Perhaps 
this  should  be  somewhat  qualified,  for  some  claim  was  made  in 
argument  and  is  made  in  the  brief  of  counsel  for  defendant,  that 
in  no  event  could  any  one  of  the  parties  to  the  contract,  be  re- 
quired to  pay  more  than  his  proportionate  share,  estimated  by 
tonnage,  of  the  entire  expense  incurred.  That  is,  the  aggregate 
tonnage  of  the  several  parties  to  the  contract  being  fixed,  if  the 
tonnage  of  any  one  of  the  defendants  was,  say,  a  twentieth  part 
of  such  aggregate  tonnage,  then  such  party  could  be  required  to 
pay  but  a  twentieth  part  of  the  entire  expense,  and  not  that  all 
should  pay  the  entire  expense,  so  that  if  one  failed  to  pay,  the 
amount  to  be  paid  by  each  of  the  others  would  thereby  be  in- 
creased.   We  do  not  so  understand  the  contract.     The  language 
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is  IMS  expressed  in  the  resolution  passed  at  the  meeting  at  Colum- 
bus, and  is:  ''We  hereby  pledge  ourselves  to  pay  such  assess- 
ments as  may  be  levied  under  these  resolutions." 

This  is  a  joint  promise  and  binds  all  the  promisors  to  the 
payment  of  the  entire  assessment.  This  is  equally  true  as  to  the 
resolution  passed  at  Cleveland  on  May  11th,  which  reads : 

''This  association  guarantees  to  Mr.  Willard  and  his  company 
the  total  payment  to  him  or  it  of  all  expenses  of  every  nature 
and  description  connected  with  said  operation." 

< 

The  Mr.  Willard  mentioned  in  the  resolution  was  the  secretary 

and  manager  of  the  United  States  Coal  Company,  and  this  com- 
pany was  meant  by  the  words  "His  Company"  used  in  the  reso- 
lution. The  claim  made  by  the  defendant  that  the  contract  was 
ultra  vires  on  the  part  of  any  of  the  defendants  is  not  well  taken. 
The  contract  was  made  with  a  view  to  the  promotion  of  the  in- 
terests of  the  business  of  each  of  the  parties  thereto,  and  was  a 
legitimate  exercise  of  the  rights  of  each  to  carry  on  its  business, 
because,  as  has  already  been  said,  the  purpose  was  to  get  one 
mine  open  to  the  end  that  others  might  thereby  be  enabled  to  be 
opened.  The  authority  of  the  parties  attending  the  meeting 
to  which  attention  has  been  called,  and  representing  the  several 
defendants,  is  sufficiently  established  by  the  fact  that  all  parties 
recognized  the  contract  as  binding  in  the  beginning.  In  any 
event,  the  plaintiff  was  induced  to  incur  the  expenses  which  were 
incurred  by  reason  of  this  action  of  the  representatives  of  the 
several  defendants,  and  this  with  the  full  knowledge  of  the  de- 
fendants, and  practically  acquiesced  in  by  all  of  them. 

Without  entering  into  a  discussion  of  other  points  urged  on 
the  part  of  the  defendants,  we  reach  the  conclusion  that  the 
plaintiff  is  entitled  to  recover  against  the  several  defendants 
the  proportionate  share  of  each,  estimated  on  the  tonnage,  to 
make  up  the  amount  of  the  expenditures  incurred  by  the  plaint- 
iff, and  judgment  will  be  entered  accordingly. 
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SUmCIENCY  OF  AFriDAVIT  IN  ATTACHMENT  AGAINST 

FOREIGN  CORPORATION. 

Circuit  Court  of  Cuyahoga  County. 

The  Goegbic  Boiler  Works  v.  The  International  Grading 

&  Machine  Company. 

Decided,  May  31.  1910. 

Attachment  Against  Foreign  Corporation. 

Process  of  attachment  can  not  issue  against  a  foreign  corporation 
unless  the  affidavit  in  attachment  states  that  such  foreign  cor- 
poration has  not  complied  with  the  requirements  of  Section  148c, 
Revised  Statutes. 

White,  Johnson  <&  Cannon,  for  plaintiff  in  error. 
Oovlder,  Holding  &  Marten,  contra. 

Marvin,  J.;  Winch,  J.,  and  Henry,  J.,  concur.. 

Each  party  hereto  is  a  corporation.  The  defendant  in  error 
— hereinafter  spoken  of  as  the  plaintiff — ^brought  a  civil  action 
in  the  court  of  common  pleas  against  the  Brown  Hoisting 
Machine  Co.,  plaintiff  in  error — hereinafter  spoken  of  as 
the  defendant. 

The  only  service  which  was  bad  upon  the  defendant,  was  the 
constructive  service  provided  by  Section  5045,  Revised  Statutes, 
and  the  ground  for  such  service  was  based  upon  an  aflSdavit 
filed  in  the  action  upon  which  an  attachment  was  issued.  The 
defendant  appeared  in  the  court  for  the  sole  purpose  of  making 
its  motion  to  have  the  attachment  and  service  set  aside.  The 
court  siistained  the  motion.  To  this  action  of  the  court  error 
is  prosecuted  here. 

.  The  sole  question  for  consideration  is  whether  the  affidavit 
for  attachment  justified  its  being  issued. 

Each  of  the  facts  necessary  to  justify  an  attachment  are  con- 
fessedly stated  in  the  affidavit,  except  the  statement  as  to  the 
corporate  character  of  the  defendant.  The  language  of  the 
affidavit  in  that  regard  is,  **Said  defendant  the  International 
Grading  Machine  Co.  is  a  foreign  corporation  incorporated  and 
existing  under  and  by  virtue  of  the  laws  of  the  state  of 
Minnesota.** 
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The  attachment  was  claimed  under  favor  of  clause  1  of  Sec- 
tion 5521,  Revised  Statutes,  which  provides  for  the  issuing  of 
an  attachment  in  a  civil  action  for  the  recovery  of  money 
**when  the  defendant  is  a  foreign  corporation,  except  as  pro- 
vided by  an  act,  entitled  'an  act  to  further  supplement  Section 
148  of  the  Revised  Statutes*  passed  May  16th,  1894,  and  ex- 
cept as  provided  by  an  act  entitled  'an  act  to  amend  Section 
1  of  an  act  passed  May  19th,  1894.'  " 

These  acts  named  in  the  exception  are  now  designated  in  the 
Revised  Statutes  as  Section  148c,,  and  Section  148d,  respectively. 

By  Section  148c,  it  is  provided  that  if  a  foreign  corporation 
doing  business  in  this  state  shall  make  and  file  with  the  Sec- 
retary of  State,  a  certain  statement  provided  for  in  the  act,  it 
shall  not  be  subject  to  attachment  on  the  ground  that  it  is  a 
foreign  corporation,  the  language  being: 

"Every  corporation  subject  to  the  provisions  of  this  sec- 
tion which  complies  with  its  requirements  shall  not  be  subject 
to  the  process  of  attachment  under  Section  5521,  Revised 
Statutes,  or  any  law  of  Ohio,  upon  the  ground  that  it  is  a 
foreign  corporation  or  a  non-resident  of  this  state." 

And  in  Section  148d,  this  provision  is  made: 

"Provided  that  such  foreign  corporations  as  comply  with  the 
provisions  of  Section  148c,  of  the  Revised  Statutes  as  amended 
May  16,  1894,  shall  not  be  subject  to  the  process  of  attachment 
under  Section  5521 ,  Revised  Statutes,  or  any  law  of  Ohio  upon 
the  ground  that  it  is  a  foreign  corporation  or  a  non-resident 
of  this  state.'' 

* 

It  will  be  noticed  that  the  affidavit  now  under  consideration 
makes  no  mention  of  whether  the  defendant  has  complied  with 
the  requirements  of  Section  148c,  or  not,  and  the  contention  of 
the  plaintiff  in  error  that  no  averment  in  that  regard  is 
required ;  that  the  filing  of  the  affidavit  containing  the  other 
proper  averments,  and  then  averring  that  the  defendant  is  a 
foreign  corporation,  is  all  that  is  required,  and  that  it  rests 
with  the  defendant  to  show,  upon  motion  to  dismiss,  that  it 
comes  within  the  exception. 

Counsel  for  both  parties  are  familiar  with  and  have  com- 
mented on  the  case  of  The  EdwoA^ds  Manufacturing  Co,  v.  The 
Ashland  Sheet  Mill  Co.,  decided  by  the  Circuit  Court  of  Hamil- 
ton County  January  25th,  1908,  and  reported  in  11  C.C.(N.S.), 
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at  page  479,  where  this  precise  question  was  passed  upon,  the 
holding  being  as  contended  for  here  by  the  defendant  in  error. 

It  is  true,  as  said  in  brief  of  counsel  for  plaintiff  in  error, 
that  no  authorities  are  given  by  the  court,  nor  is  there  any 
discussion  of  the  reasons  fcv  holding  as  the  court  did. 

In  the  same  case  the  judge  of  the  common  pleas  court,  though 
he  entered  into  a  lengthy  discussion  of  other  questions  in  the 
case,  contented  himself  with  saying: 

*  *  As  to  whether  the  plaintiff  must  not  only  aver  in  the  affidavit 
that  defendant  is  a  foreign  corporation,  but  must  also  allege  that 
it  is  not  within  the  exceptions,  we  are  inclined  to  think  that  the 
rule  of  strict  construction  which  applies  to  matters  of  attach- 
ment would  require  the  plaintiff  to  make  such  additional  aver- 
ment." 

The  case  of  Bradley  v.  Interstate  Land  &  Canal  Co,,  12  S.  D., 
28-9,  as  quoted  in  brief  of  plaintiff  in  error,  seems  directly  in 
point  and  to  sustain  the  contention  of  the  plaintiff  in  error. 
An  examination  of  the  case,  however,  shows  that  Section  4995 
of  the  statutes  of  the  state  provided  that  a  warrant  of  attach- 
ment **may  issue  upon  affidavit  stating  that  a  cause  of  action 
exists  against  the  defendant  specifying  the  amount  of  the  claim 
and  the  grounds  thereof  and  that  the  defendant  is  either  a 
foreign  corporation  or  not  a  resident  of  this  territory."  (The 
statute  having  been  amended  while  South  Dakota  was  a  territory.) 

This  section  was  never  in  terms  amended  and  was  in  full 
force,  unless  it  should  be  held  that  such  amendment  was  affec- 
ted by  implication. 

Section  4993  was  amended  in  1895,  so  as  to  provide  that  the 
property  of  a  corporation,  which  has  complied  with  the  laws 
of  the  state  relative  to  the  appointment  of  agents,  upon  whom 
service  of  process  may  be  made,  is  not  subject  to  attachment. 

The  court  holds  that  this  amendment  of  Section  4993  did 
not  repeal  or  amend  by  implication  Section  4995,  and  that 
therefore  an  affidavit  containing  all  the  averments  required  by 
Section  4995,  authorized  the  issuance  of  the  attachment,  with- 
out any  averment  in  reference  to  the  provisions  of  Section  4993, 
the  apparent  implication  being  that  if  the  provisions  of  Section 
4993  were  incorporated  into  Section  4995,  the  affidavit  would 
have  been  insufficient. 


608       CIRCUIT  COURT  REPORTS— NEW  SERIES. 

Boiler  Works  v.  Machine  Co.  [Vol  17  (N.S.) 

The  argument  made  by  counsel  for  defendant  in  error,  that 
the  words  of  Section  148c,  that  the  corporation  which  complies 
with  the  provisions  of  the  section  ''shall  not  be  subject  to  pro- 
cess of  attachment  under  Section  5521,"  the  same  word  "pro- 
cess" being  in  Section  148d,  seems  to  be  sound,  and  that  the 
statute  means  not  simply  that  the  property  of  the  foreign  cor- 
poration, which  had  complied  with  the  statute,  should  not  be 
held  under  attachment,  when  the  fact  of  such  coippliance  should 
be  made  to  appear,  but  that  no  process  should  be  allowed  to 
issue  against  such  corporation,  thereby  subjecting  it  to  the  ex- 
pense and  annoyance  of  getting  the  property  discharged  upon 
a  hearing  in  court,  in  which  the  fact  that  it  had  complied  with 
the  statutes  might  be  shown,  this  after  its  property  had  been 
taken  without  any  undertaking,  with  proper  sureties  to  protect 
it  in  case  the  plaintiff  was  not  entitled  to  the  attachment. 

In  argument  and  briefs  of  counsel  on  both  sides,  the  rule  to 
be  applied  is  likened  to  the  case  of  indictments  for  crime  in 
cases  where  certain  acts  are  declared  to  be  criminal,  with  excep- 
tions under  given  conditions. 

It  is  not  necessary  to  determine  whether  the  same  rule  will 
govern  this  matter  that  would  govern  in  a  criminal  indictment. 
We  think  a  fair  construction  of  the  section  is  as  though  it  read 
that  the  plaintiff  may  have  an  attachment  against  a  defendant 
which  is  a  foreign  corporation  which  has  failed  to  do  the  things 
required  by  Section  148c,  and  when  so  read,  an  afSdavit,  to  justify 
an  attachment  against  a  foreign  corporation,  must  aver  that  it 
is  a  foreign  corporation  which  has  not  done  these  things. 

Without  stopping  to  quote  from  Judge  Phillips'  work  on 
Code  Pleading,  we  think  the  rule  well  stated  in  Section  339, 
and  that  applying  that  rule  the  aflSdavit  filed  by  the  plaintiff 
in  this  case  was  insufficient,  and  the  judgment  is  affirmed. 
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AFFIDAVITS— 

An  affidavit  to  a  chattel  mort- 
gage that  the  mortgagor  Is  "in- 
debted'' on  the  mortgage  to  mort- 
gagee, complies  with  Section  4154, 
Reyised  Statutes.    271. 

APPEAL  BOND— 

Proper  penalty  for  failure  to 
give  additional  appeal  bond.    469. 

APPEAL  AND  ERROR— 

When  petition  in  error  must 
be  filed.    24. 

It  is  not  per  se  prejudicial  error 
for  counsel  to  read  to  the  jury 
from  law  book,  as  part  of  his 
argument.    31. 

Claim  that  charge  was  erro- 
neous because  abstract  proposi- 
tions of  law  not  applicable  to  case 
were  given  can  not  be  considered 
without  bill  of  exceptions  ^showing 
evidence.    37. 

Not  prejudicial  error  to  recall 
jury  to  emphasize  certain  parts 
of  charge.    37. 

Where  charge  as  a  whole  is  cor- 
rect, no  reversible  error  can  be 
predicated  on  erroneous  sentences. 
37. 

It  is  not  error  to  refuse  to 
direct  the  jury  to  make  special 
findings  requested,  when.    41. 

It  is  error  for  court  of  common 
pleas  to  enter  judgment  for  plaint- 
iff on  transcript  from  justice  of 
the  peace,  when.    57. 

Unintentional  mistake  in  lan- 
guage used  in  charge  to  jury;  a 
judgment  of  conviction  will  not 
be  reversed  for  error,  when.    106. 

It  is  reversible  error  for  court 
to  permit  misconduct  of  counsel 
without    admonition,    when.    160. 

Where  judgment  of  a  justice  of 
the  peace  in  forcible  detainer  case 
on  leave  is  filed  in  common  pleas 


court,  the  judgment  of  the  latter 
court  is  reviewable.    244. 

Not  error  to  refuse  to  submit 
certain  interrogatories  to  jury  in 
action  for  damages  by  fire  caused 
by   locomotive.    256. 

An  appeal  from  the  insolvency 
court  to  the  court  of  common  pleas 
does  not  take  up  branch  of  case 
previously   disposed   of.    271. 

The  dismissal  of  an  appeal  by 
the  appellant  will  be  set  aside  at 
the  direction  of  the  court,  when. 

What  the  dismissal  of  a  case 
after  sustaining  a  demurrer  to  the 
petition  carries  with  it.    304. 

When  an  appeal  may  be  taken 
from  a  judgment  of  the  common 
pleas  court.    304. 

An  assignment  of  error  based 
upon  failure  of  court  to  charge 
specifically  where  record  falls  to 
disclose  request,  can  not  be  con- 
sidered.   352. 

Appeal  does  not  prevent  justice 
paying  out  money  received  from 
garnishee    to    plaintiff.    452. 

Proper  penalty  for  failure  to 
comply  with  an  order  to  give  an 
additional  appeal  bond.    469. 

Action  for  money  only  not 
appealable.    484. 

Appellate  court  may  dismiss  ap- 
peal on  its  own  motion,  for  want 
of  jurisdiction,  when.    503. 

Appeal  from  justice  court; 
transcript  filed  more  than  thirty 
days  after  rendition;  dismissal  of 
appeal.     518. 

Error  to  direct  verdict  for  de- 
fendant when  there  Is  evidence 
on  both  sides  to  be  weighed.    559. 
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Treated  as  an  ejectment,  and 
not  appealable,  when.    503. 

Damages  to  land  by,  question 
for    jury.    552. 
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In  estimating  value  of  land  for 
park  purposes,  adaptability  proper 
element  of  value.    552. 

Jurisdictional  fact  not  shown, 
when  failure  to  give  opportunity 
for  agreement  in  appropriation 
case.     34. 

Speculative  possibilities  are  not 
an  element  of  value  of  property 
appropriated.    427. 

ARBITRATION— 

When  an  award  by  arbitrators 
will  not  be  considered  void  because 
not  final  or  responsive  to  sub- 
mission.    327. 

ASSksSMBNTS— 

What  constitutes,  under  Sec- 
tion 1536-213,  Revised  Statutes. 
588. 

ASSESSOR— 

Disqualification  of  successor  of 
ward  assessor  under  Section  3352, 
General  Code.  204. 

ATTACHMENT— 

Will  lie  in  an  action  for  services 
rendered  a  non-resident.    87. 

Service  upon  garinshee  is  suffi- 
cient to  sustain,  when.     87. 

Money  paid  by  garnishee  into 
justice  court  may  be  paid  to 
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afterwards  taken.    452. 

Garnishee  process,  good  against 
assignee  of  Insolvent  estate,  when. 
489. 

Attachment  against  foreign  cor- 
poration can  not  issue,  when.    605. 

ATTORNEY  AND  CLIENT— 

It  is  not  per  ae  prejudicial  error 
for  counsel  to  read  to  the  jury 
from  law  book  during  his  argu- 
ment.    31. 

Not  an  abuse  of  discretion  of 
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Disbarment  of  attorney;  failure 
to  establish  moral  turpitude.    223. 

Allowance  for  services;  effect 
of  amendment  to  Section  1779, 
Revised  Statutes.    285. 


BANKRUPTCY— 

Claim  for  money  obtained  under 
false  pretenses  not  discharged  by 
adjudication    in    bankruptcy.    26. 

BANKS  AND  BANKING— 

How  dividend  on  certificate  of 
deposit  in  a  bank  which  after- 
wards became  insolvent,  and  which 
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BILL  OF  EXCEPTIONS— 
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holder,  when.    523. 
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The  surrender  of  a  prisoner  by 
his  ball  must  be  accepted  by  the 
court,  when.    47. 

Defense  of  surety  on  Indemnity 
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CARRIERS— 
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act,  construed.    507. 

CHARGE  TO  JURY— 

Unintentional  mistake  in  lan- 
guage used  in  charge  to  jury;  a 
judgment  of  conviction  will  not 
be  reversed  for  error,  when.     106. 
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The  charge  to  jury  that  the 
words  "obscene,"  "lewd"  and 
"lascivious"  were  to  be  construed 
together  as  charging  a  single  of- 
fense, etc.,  not  reversible  error. 
195. 

Error  in  charge  cured  by  an- 
swers to  interrogatories.    200. 


By  a  Justice  of  the  peace  not 
to  be  viewed  with  a  critic's  eye, 
when.    244. 

In  a  suit  on  a  promissory  note 
against  one  of  two  joint  makers, 
it  is  error  to  refuse  to  charge 
jury  that  plaintiff  jLs  not  bound 
by  the  relationship  of  principal 
and  surety.    251. 

Not  error  to  refuse  to  submit 
certain  interrogatories  in  action 
for  damages  by  fire  caused  by 
locomotive.    256. 

A  court  is  within  the  law  in 
charging  that  the  act  of  the  in- 
surance company  in  mailing  policy 
to  agent,  to  be  by  him  delivered 
to  Insured  constitutes  delivery. 
353. 

In  prosecution  for  stabbing  with 
intent  to  kill,  as  to  what  is  reason- 
able doubt.     388. 

It  is  not  error  to  instruct  a 
verdict  for  defendant  automobile 
owner,  when.    393. 

It  is  error  to  instruct  jury  to 
find  in  favor  of  party  holding 
burden  of  proof,  when.    401, 

Charge  as  to  burden  of  proof 
where  modification  of  contract  is 
claimed.     406. 

Motive  in  malicious  prosecution. 
462. 

Error  in  personal  Injury  case 
as  to  negligence.     532. 

CHATTEL  MORTGAGES— 

An  honest  intention  to  preserve 
the  interest  of  creditors  by  the 
private  placing  of  property  of  a 
debtor  in  trust,  leaving  grantor 
insolvent  and  preventing  creditors 
from  exercising  their  right,  can 
not  be  given  validity.     236. 

An    unverified    and    unrecorded     ^ 
chattel  mortgage  can  not  be  ren- 
dered valid  by  agreement,  when. 
236. 

The  validity  of  an  unverified 
and  unrecorded  chattel  mortgage 
may  be  attacked  by  the  receiver 
of  the  corporation  executing  the 
mortgage.     236. 

An  aflldavit  to  a  chattel  mort- 
gage that  the  mortgagor  is  "in- 
debted" on  the  mortgage  to  the 
mortgagee,  complies  with  Section 
4154,  Revised  Statutes.    271, 
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Rights  of  mortgagee  of  chattels 
in  possession  are  superior  to 
rights  of  subsequent  assignee. 
271. 

CIVIL  RIGHTS  act- 
Two    retlusals    to    sell    theater 
tickets    to    one,    for    certain    per- 
formance,    constitutes     but     one 
violation  of.     495. 

CONSTITUTIONAL   LAW— 

That  part  of  Section  2824,  Re- 
vised Statutes,  which  provides  for 
bridge  fund,  unconstitutional.    77. 

Section  8,  state  commission  act 
for  "relief  of  the  blind,"  is  in  con- 
travention of  the  rights  of  the 
county  beneficiaries  for  whom  the 
funds  were  raised;  act  in  entirety 
valid.     179. 

Act  of  May  9,  1908  (99  O.  L., 
454),  to  regulate  filling  and  refill- 
ing milk  bottles  and  glass  jars,  is 
constitutional.    289. 

CONTEMPT— 

Refusal  to  punish  for,  discre- 
tionary.   494. 

CONTRACTS— 

Contract  not  complied  with, 
though  defendant  kept  and  used 
stokers  over  six  months,  while 
plaintiff  was  working  on  them  to 
make  them  satisfactory,  but  fail- 
ing therein.    32. 

Letter  written  by  managing 
officer  of  corporation  to  third  per- 
son not  admissible  in  evidence  in 
suit  against  his  company,  when. 
32. 

A  proposition  by  seller  of  stock 
to  buy  back  if  asked,  becomes  a 
contract,  when.    130. 

A  corporate  contract,  such  as 
one  of  guaranty,  made  without 
legislative  sanction,  is  not  nec- 
essarily illegal.    205. 

Statute  of  limitations  runs 
against  guarantor  of  a  contract 
from  time  of  completion  of  plant, 
where  plaintiff  elects  to  complete 
building;  failure  of  contractor. 
205. 

Waiver  of  full  performance  of 
contract  to  move  a  house  to  cer- 
tain place.     242. 


Modification  of  contract;  charge 
of  court  to  jury.    406. 

Prevented  from  coming  into 
existence  because  of  mistake  in 
identity  of  vender.    491. 

To  lowest  and  best  bidders  will 
not  be  disturbed  by  courts,  when. 
519. 

A  contract  between  several  coal 
companies  providing  for  guards 
during  strike,  is  lawful.    599. 

CORPORATIONS— 

Injunction  bond  signed  by 
attorney  of  record,  who  is  not  an 
officer  of  company,  not  invalid, 
when.     72. 

Process  of  attachment  against 
foreign  corporation  can  not  issue, 
when.     605. 

A  provision  in  constitution  and 
by-laws  of  a  corporation,  that 
stockholder  shall  return  his  stock 
to  the  company  at  its  face  value 
upon  his  ceasing  to  be  engaged 
in  particular  line  of  business,  is 
unlawful.    55. 

Proxy  for  voting  stock  can  not 
be  given  by  infant.    447. 

What  is  necessary  to  render 
valid  a  proxy  given  by  an  exec- 
utor.   447. 

A  contract  between  several  coal 
companies  to  employ  guards  to 
protect  property  during  strike  is 
lawful.     599. 

COUNTY  COMMISSIONERS— 

Not  precluded  by  Section  3337- 
11k,  Revised  Statutes,  from  mak- 
ing a  contract  as  to  the  manner 
of  crossing  a  highway,  when.     4. 

Discretion  of,  in  building  road 
petitioned  for.    320. 

When  two  separate  petitions 
for  improvement  of  difTerent  sec- 
tions of  roads  can  not  be  consoli- 
dated by.    a20. 

Authority  of,  under  Sections 
2421  and  7557,  General  Code,  to 
build  bridges  or  viaducts  on  roads 
or  within  villages  or  cities.     331. 

Whether  bridge  or  viaduct  on 
road  is  adequate  for  travel.  Is 
question  for.    331. 

COURTS— 

Court  has  power  after  the  term 
to    amend   and    modify    its    Judg- 
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ments  and  decrees,  to  correct 
errors,  etc.     81. 

A  court  may  increase  or  dimin- 
ish sentence  for  felony  or  a  mis- 
demeanor,   when.    110. 

It  is  within  the  discretion  of  the 
court  to  vacate  or  refuse  to  va- 
cate a  judgment  on  ground  that 
counsel  was  negligent  in  attending 
trial  of  case,  during  term.    122. 

Probate  courts  are  courts  of 
record,  competent  to  decide  their 
own  jurisdiction  and  exercise  it  to 
final  judgment;  jurisdiction  can 
not  be  challenged  by  collateral 
proceeding.     292. 

Jurisdiction  of  Superior  Court 
of  Cincinnati  in  case  of  postal 
clerk  suing  railway  company.    404. 

Error  in  taking  case  from  jury 
in  suit  for  damages  by  passenger 
injured  while  stepping  from  car  to 
the  ground.    425. 

Refusal  to  punish  fo*  contempt 
discretionary,  in  alimony  case, 
when.    494. 

Common  pleas  court  has  right 
to  appoint  official  stenographer 
for  term  of  three  years.    510. 

Ministerial  acts  performed  by, 
as  agent  of  state  or  county.    510. 

Rule  which  gives  to  court  con- 
trol over  its  own  orders  and  judg- 
ments limited.    510. 

Right  to  express  opinion  as  to 
fitness  of  candidate  for  judge  of 
common  pleas  court.    546. 

CRIMINAL  LAW— 

Variance  between  allegation  lU 
indictment  and  proof  is  fatal  as 
to   place   offense  occurred,   when. 

101. 

A  court  may  increase  or  dimin- 
ish sentence  for  felony  or  a  mis- 
demeanor, when.    JLIO. 

Journal  proper  evidence  of  sen- 
tence imposed;  can  not  be  contra- 
dicted by  bill  of  exceptions.    110. 

Cfharge  to  jury  that  the  words 
"obscene,"  "lewd"  and  "lascivious" 
were  to  be  construed  together  as 
charging  a  single  offense.    195. 

Particularity     in     indictment; 
surplusage      and      indeflniteness. 

195. 

A  petulant  destruction  of  an- 
other's property  of  trifling  worth 


is  not  a  crime  involving  infamous 
turpitude   or   punishment.    293. 

It  is  not  error  to  overrule  appli- 
cation for  a  change  of  value,  when. 
380. 

Charge  as  to  what  is  reasonable 
doubt.    388. 

Bad  practice  to  use  figure  in 
verdict  to  designate  degree  of 
murder,  but  not  ground  of  re- 
versal.   500. 

Misspelling  of  name  of  defend- 
ant in  indictment;  motion  fbr 
arrest  of  judgment.    500. 

Liability  on  a  forfeited  recog- 
nizance.   584.  , 

Qualification  of  juror  who  states 
he 'would  not  recommend  mercy; 
effect  on  verdict.    595. 


DAMAGES— 

Faulty  allegation  in  petition  as 
to  number  of  children  left  by 
deceased  does  not  invalidate  judg> 
ment  for,  when.    96. 

In  an  action  against  municipal- 
ity because  of  failure  to  guard 
excavation,  evidence  of  other  acci- 
dents in  same  place  may  be  re- 
ceived to  show  notice.    127. 

Liability  for  resulting  damage 
as  between  municipality  and  rail- 
road company.    137. 

Leased  mill,  destroyed  by  fire; 
lessee  not  liable  in  damages,  when. 
141. 

An  action  for  specific  perform- 
ance bar  to  subsequent  action  for 
damages,  when.    144. 

In  an  action  for  wrongful  death 
what  need  not  be  shown  in  order 
to  authorize  substantial,  as  distin- 
guished from  nominal  damages. 
172. 

Measure  of  damages  tor  fraud 
and  deceit  in  the  sale  of  personal 
property,  is  the  difference  between 
the  "represented"  and  the  actual 
value.     182: 

Proximate  cause  of  injury  to 
foot  of  employee  in  elevator  shaft. 
466. 

Can  not  be  recovered  for  in- 
jury sustained  by  slipping  on 
smooth  brass  door  step,  when. 
569. 
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Action  for  damages  can  not  be 
maintained  after  giving  receipt  in 
full  for  money  received.    582. 

DEBTOR  AND  CREDITOR— 

A  creditor  may  accept  payment 
or  security  from  an  insolvent 
debtor,  so  long  as  it  is  not  ob- 
tained for  the  benefit  of  a  third 
party  also.    1. 

When  debtor  owing  two  obliga- 
tions, one  past  due,  other  not 
due,  makes  payment  without  speci- 
fying upon  which  payment  is 
made,  creditor  must  apply  to  the 
one  which  is  due.    8. 

One  who  has  no  interest  in  nor 
lien  upon  a  particular  fund  «an 
not  apply  for  receiver,  when.    39. 

Money  furnished  by  wife  to  pay 
husband's  debts  should  be  applied 
to  those  upon  which  sne  is  surety. 
417. 

Action  for  money  only  not  ap- 
pealable,  when.    484. 

It  is  no  defense  to  claim  for 
wages  that  they  were  paid  to  third 
person,  when.    516. 

Action  on  account;  evidence  as 
to  correctness.     527. 

DEEDS— 

Invalid  deeds  allowed  to  stand 
where  plaintiff  has  not  been 
wronged,  etc.    83. 

Conflicting  building  restrictions 
must  be  reconciled  by  manifest 
intention  of  parties.    104. 

DIVORCE  AND  ALIMONY— 

Memorandum  on  probate  court 
calendar  not  a  public  record,  and 
not  competent  as  evidence,  when. 
398. 

Section  5355,  Revised  Statutes 
(service  by  publication),  does  not 
apply  in  divorce  decrees.    29. 

Failure  to  pay  alimony  con- 
tempt; punishment  discretionary. 
494. 

Proof  of  habitual  drunkenness. 
528. 


EASEMENTS— 

The  easement  of  access  to  an 
abutting  lot  from  the  street  is 
property   within   the   meaning  of 


Section  19,  Article  I,  of  the  Con- 
stitution,  when.    4. 

Driveway  can  not  be  restricted 
to  residence  purposes  only  when 
provided  for  by  general  language 
in    deed.    301. 

When  one  buys  land,  to  which 
is  annexed  the  use  of  a  driveway 
over  another's  land,  will  not  be 
enjoined  from  using  said  drive- 
way.   301. 

ELECTIONS— 

Authority  of  deputy  state  super- 
visors as  to  nominating  papers. 
542. 

EMBEZZLEMENT— 

Degree  of  proof  required  to  con- 
vict of  embezzlement    390. 

EMPLOYER   AND   EMPLOYEBJ— 

Guards  to  protect  operatives 
required.    515. 

Liability  for  payment  of  wages 
to  third  person  witnout  consent  of 
plaintiff.    516. 

The  duty  to  exercise  ordinary 
care  for  employee's  safety,  does 
not  mean  absolutely  safe  place 
and  machinery,  etc.    532. 

EMPLOYER'S  LIABILITY  ACT— 

Section  1  must  be  construed 
with  Section  4;  limitation  and 
relief  off  common  carrier  from 
assumption  of  risk  of  employee. 
507. 

EQUITY— 

Court  of  equity  may  refuse 
specific  performance  of  contract 
for  sale  of  realty,  if  there  is  want 
of  clearness  or  fairness.    158. 

Proper  procedure  when  equi- 
table relief  is  required  in  action 
before  magistrate.    287. 

ESTOPPEL— 

Can  not  be  claimed  against 
plaintiff  who  was  induced  by  de- 
fendant to  delay  bringing  suit. 
104. 

Former  adjudication  to  work  an 
estoppel,    must   be    pleaded.    423. 

Not  avoided  by  changing  form 
of  action  between  law  partners. 
454. 
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DlsmiBsal  of  action  for  lack  of 
competent  evidence  not  bar  to 
another  action  against  same  party. 
470. 

EVIDENCE— 

EMdence  of  laboratory  tests 
admissible  in  an  action  for  price 
of  goods  sold  on  warranty.    3. 

The  record  of  the  surrender  of 
a  prisoner  by  his  bail  is  the  only 
competent  evidence  of  the  sur- 
render which  will  exonerate  the 
bond.    47. 

£>7idence  as  to  fulfillment  of 
contract  upon  which  priority  of 
mortgage  was  based.    49. 

Period  of  gestation  being  only 
259  days  is  not  conclusive  that 
one  accused  of  bastardy  is  not 
guilty.    51. 

Meaning  and  intended  effect  of 
representations  to  a  prospective 
life  insurance  policyholder  a 
question  for  the  jury.    59. 

Representations  made  to  pros- 
pective policyholder  as  to  profits, 
etc.;  may  be  submitted  to  jury 
under  proper  instructions.    59. 

Of  prior  accidents  in  same  place 
may  be  received  to  show  notice  to 
municipality  of  unguarded  exca- 
vation in  street.    127. 

Admissibility  of  admissions  of 
counsel  in  pleadings,  motions, 
affidavits  and  other  papers  filed. 
209. 

Opinions  of  non-expert  witnesses 
as  to  sanity  of  a  testator  are  in- 
competent, when.    275. 

Replies,  to  hypothetical  ques- 
tions, not  based  on  facts,  are  in- 
competent, when.    275. 

In  action  for  breach  of  promise 
of  marriage.    300. 

Competency  of,  to  show  for 
whose  benefit  promissory  note  was 
made.    324. 

Competency  of  evidence  as  to 
a  conspiracy  to  present  false 
claims  against  county.    380. 

Degree  of  proof  necessary  to 
convict  of  embezzlement.    390. 

Proof  in  appropriation  case  as 
to  value  of  property.    427. 

Value  of  expert  testimony  as 
to  cause  of  death  at  street  car 
crossing.    431. 


Insufficiency  of,  as  to  contents 
of  destroyed  will.    475. 

Burden  of  proof  in  action  on 
note  by  endorsee.    523. 

As  to  correctness  of  account  in 
suit  on  an  account.    527. 

Proof  of  habitual  drunkenness 
in  alimony  case.    528. 

EXECUTION— 

On  dormant  judgment  voidable 
only,  when.    202. 

EXECUTORS      AND      ADMINIS- 
TRATORS— 

Claim  of  children  not  named  in 
petition  in  an  action  for  damages 
for  wrognful  death  of  father  may 
be  presented  to  probate  court  and 
their  share  apportioned  to  them 
out  of  the  judgment.    96. 

Identifying  assets  of  estate  of 
wife  who  was  administratrix  of 
her  husband's  estate.    113. 

Action  may  be  maintained  by 
a  married  woman  in  her  own 
name  for  special  services  rendered 
an  invalid  in  her  household  al- 
though husband  has  been  paid 
for  room  and  board.    312. 

Limitation  of  actions  against 
administrator  suspended  from  his 
duties  for  a  period,  then  rein- 
stated.   312. 

Relationship  bar  to  action  for 
services  to  deceased.    571. 

FALSE  PRETENSES— 

Claim  for  money  obtained  und  r 
false  pretenses  not  discharged  by 
adjudication    in    bankruptcy.    26. 

FALSE    REPRESENTATION— 

In  sale  of  oil  stock;  laches  of 
purchaser.    395. 

In  sale  of  stock  by  director, 
what  is .  proper  charge  to  jury. 
401. 

Sale  of  a  saloon  under  false 
representations.    267. 

FELLOW-SERVANT— 

Section  foreman  and  engineer 
are.    580. 

FORCIBLE     ENTRY     AN^     DE- 
TAINER— 
What  notice  necessary  to  recover 
possession    of   premises    occupied 
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by  tenant  for  gaming,  under  Sec- 
tion 4276,  Revised  Statutes.    244. 

Under  Section  6560,  Revised 
Statutes,  a  justice  of  the  peace 
may  grant  new  trial  in.    244. 

Assignment  of  lease  does  not 
confer  right  of.    471. 


GARNISHMENT— 

An  assignee  or  trustee  in  in- 
solvency may  be  gamisheed  by 
creditor  of  a  distributee  of  the  in- 
solvent estate,  when.    489. 

In  an  action  against  garnishee 
it  is  sufficient  to  show  that  at 
time  of  service  he  had  property 
belonging  to  debtor.    87. 

GUARANTY— 

A  corporate  contract,  such  as 
one  of  guaranty,  made  without 
legislative  sanction,  is  not  neces- 
sarily illegal.    205. 


HOMESTEAD  EXBBifPTION— 

Mandamus  not  proper  remedy  to 
enforce.    95. 

HUSBAND  AND  WIFE— 

When  husband  holds  record  title 
of  real  estate  belonging  to  his 
wife,  husband's  creditors  can  not 
subject  the  property  to  payment  of 
his  debts.    20. 

The  liability  of  a  husband  for 
necessaries  furnished  T/ife  not  af- 
fected by  fact  that  he.  is  insane. 
312. 

Divorced  wife  can  not  charge 
husband  for  child's  expenses, 
when.    456. 


INJUNCTION— 

Bond  by  a  corporation  signed 
by  attorney  of  record,  but  not  an 
officer  of  the  company,  not  invalid, 
when.    72. 

Confinement  in  jail  for  viola- 
tion of,  not  authorized  by  Section 
5581,  Revised  Statutes.    72. 

Against  municipal  corporation 
from  proceeding  with  appropria- 
tion case;    ejectment.    503. 


INNKEEPER— 

What  a  guest  of  a  hotel  must 
show  who  has  goods  stolen  by  an 
employee.    169. 

INSOLVENT  estate- 
How  dividend  on  certificate  of 
deposit  in  insolvent  bank  should 
be  computed.    306. 

INSURANCE— 

Change  of  beneficiary  in  life  in- 
surance; when  effective  without 
endorsement  of  company.    21. 

Change  of  beneficiary  in  life 
insurance  is  not  effective  while 
injunction  restraining  same  is 
not  dissolved.    21. 

Holder  of  life  insurance  policy 
induced  by  fraud  and  misrepresen- 
tation may,  by  an  action  in  due 
time,  recover  premiums  paid,  etc. 
59. 

Limitation  of  authority  of 
agents  not  available  to  company 
as  a  defense,  when.    59. 

Representations  made  to  pros- 
pective policyholder  as  to  profits 
etc.;  may  be  submitted  to  jury 
under    proper   instructions.    59. 

Employers  liability  insurance; 
insolvency  of  employer;  injured 
employee  not   subrogated.    197. 

Action  on  policy;  failure  of  com- 
pany to  plead  conditions  of  policy 
as  special  defense;  judgment  on 
pleadings.    362. 

Company  liable  on  principle  of 
ratification  and  estoppel,  when. 
353. 

What  constitutes  delivery  of 
policy.    353. 

Failure  to  file  proofis  of  loss  by 
fire  within  prescribed  time  named 
in  policy.    41L 

Violation  of  conditions  of  a  fire 
insurance  policy  does  not  release 
company  from  liability  to  a  mort- 
gagee, when.    411. 

JUDGMENTS— 

Reviewing  court  loath  to  re- 
verse a  judgment  against  puta- 
tive father  on  the  weight  oi  ..ne 
evidence,  when.    51. 

When  judgment  is  rendered  on 
supplemental   petition  it  will  he 
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presumed  that  judgment  was  not 
rendered  on  original  petition.    72. 

Court  has  power  after  the  term 
to  amend  and  modify.    81. 

Faulty  allegation  in  petition  as 
to  number  of  children  left  by  de- 
ceased does  not  invalidate  judg- 
ment recovered,  when.    96. 

It  is  not  an  abuse  of  the  dis- 
cretion of  the  court  to  refuse  to 
vacate  judgment  on  ground  that 
counsel  was  negligent  in  attending 
trial  of  case,  during  term.     122. 

Execution  on  dormant  judgment 
voidable  only,  when.    2Q2. 

A  Judgment  at  variance  with 
allegations  of  pleading,  issues 
raised  or  prayers  therein  con- 
tained, will  be  reversed,  and  cause 
remanded  for  new  trial.    310. 

On  pleadings;  failure  of  life 
Insurance  company  to  plead  con- 
ditions in  poUcy  as  special  de- 
fense.   352. 

JURISDICTION— 

Of  probate  court  can  not  be 
challenged  by  collateral  proceed- 
ing.   292. 

JURY— 

What  interrogatories  must  as- 
certain in '  action  for  wrongful 
death.    172. 

Act  passed  February  6,  1913 
(103  O.  L.,  11),  applies  only  to 
civil  actions  commenced  on  or 
after  May  14,  1913.    182. 

Amendment  to  Section  11455, 
General  Code  (103  O.  L.,  11),  is 
to  be  construed  as  if  Section  26, 
General  Code,  was  a  part  thereof. 
182. 

It  is  not  reversible  error  for  a 
justice  of  the  peace  to  permit  a 
jury  to  separate  over  night  unless 
prejudice  resulted.    244. 

Charge  as  to  what  is  reasonable 
doubt.    388. 

JUSTICE   OF   THE   PEACE— 

Length  of  term  of,  in  new  town- 
ship.   79. 

Power  of,  to  punish  for  refusal 
to  answer  a  question  germane  to 
an  inquiry  as  to  service.    199. 

Not  error  for  justice  of  tbe 
peace  to  refuse  to  charge  the  jury 
when  foreman  reports  they  would 


probably  be  unable  to  agree.    244. 

To  permit  jury  to  separate  over 
night,  not  reversible  error  unless 
prejudice  results  therefrom.    244. 

When  a  charge  to  a  jury  by  a 
justice  of  the  peace  is  not  to  be 
viewed   with  a   critic's   eye.     244. 

Proper  procedure  where  equi- 
table relief  is  required  in  action 
before  magistrate.    287. 

Money  paid  into  court  by  gar- 
nishee, then  turned  over  to  plaint- 
iff: bond  of  justice  not  liable.    452. 

Appeal  from ;  transcript  too  late. 

LANDLORD  AND  TENANT— 

A  lessee  of  land  adjoining  prem- 
ises of  his  own  upon  which  are 
tenements  used  by  his  own  tenants 
can  not  be  held  for  occupancy  of 
said  adjoining  premises,  when. 
41. 

Insufficiency  of  notice  of  desire 
to  renew  lease.    93. 

One  of  two  lessees  can  not  hold 
co-tenant  for  payment  of  rent  by 
holding  over  after  expiration  of 
lease,  when.    155. 

One  who  sues  not  as  real  party 
in  interest  but  as  agent,  can  not 
maintain  an  action  for  rent  after 
expiration  of  expired  agreement. 
155. 

An  awara  by  arbitrators  will 
not  be  considered  void  because  not 
final  or  responsive  to  submission, 
when.    327. 

Where  tenant  holds  over  the 
term  of  the  lease,  gives  landlord 
choice  of  election  to  treat  him  as 
tenant  for  new  term  or  as  tres- 
passer.   449. 

LEASE— 

Leased  machinery  destroyed  by 
fire;  lessee  not  liable,  when.    141. 

One  of  two  lessees  can  not  hold 
co-tenant  for  payment  of  rent  by 
holding  over,  when.    155. 

Assignee  of  rents  not  answer- 
able to  tenant  for  failure  to  make 
repairs,  when.    371. 

Right  to  receive  rents  due 
under  lease  may  be  severed  from 
the  reversion  and  by  assignment 
become  vested  in  the  assignee. 
371. 
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Where  tenant  holds  over  the 
term  of  lease,  landlord  has  choice 
of  election,  to  treat  him  as  tenant 
for  new  term  or  as  a  trespasser. 
449. 

Transfer  of  lease  works  an  as- 
signment. The  assignment  does 
not  confer  right  to  forcible  de- 
tainer.   471. 

A  lessee  of  land  adjoining  prem- 
ises of  his  own  upon  which  are 
tenements  used  by  his  own  ten- 
ants can  ^not  be  held  for  oc- 
cupancy of  said  adjoinging  prem- 
ises, when.    41. 

Insufficiency  of  notice  to  land- 
lord of  desire  to  renew  lease.    93. 

Lease  for  three  years  need  not 
be  attested,  acknowledged  or  re- 
corded.   249. 

LIBEL  AND  SLANDER— 

Action  for  libel  where  no  special 
damages  are  alleged,  is  libel  per 
se  or  no  libel,  and  this  is  ques- 
tion for  the  court.    293. 

If  a  publication  does  not  war- 
rant the  imputation  of  criminality, 
by  the  petition,  it  is  not  libelous. 
293. 

Libels  per  ae  are  of  three  classes. 
293. 

To  impute  improper  care  of  and 
destruction  of  valuable  records 
and  papers  committed  to  her  care 
is  libelous  per  se,    293. 

Right  to  express  opinion  as  to 
fitness  of  candidate  for  Judge  of 
common  pleas  court.    546. 

LIMITATIONS— 

Statute  of,  runs  from  time  of 
completion  of  plant,  against  guar- 
antor of  a  contract,  where  plaint- 
iff elects  to  complete  the  plant 
when  contractor  fails.    205. 

An  action  brought  within  statu- 
tory period  of  limitations,  but  dis- 
missed for  want  of  prosecution 
after  limitation  has  expired,  plaint- 
iff may  bring  a  new  action  within 
one  year  after  dismissal  under 
Section  4991,  Revised  Statutes. 
233. 

Construction  of  Section  10878, 
General  Code,  limiting  time  for 
bringing  suit  against  heirs  and 
next  of  kin  of  decedent.    262. 


Of  actions  against  administra- 
tor who  was  suspended  from  his 
duties  for  a  period  and  reinstated. 
Section  10753,  General  Code.    312. 


MALICIOUS  PROSECUTION— 
Charge  to  Jury;  motive.    462. 

MALPRACTICE— 

What  the  question  for  the  jury 
is,  in  malpractice  case.    172. 

MANDAMUS— 

Not  proper  remedy  to  enforce, 
homestead   rights.    95. 

Mandamus  against  the  police 
judges  is  proper  procedure  to  re- 
store excluded. ''interpreter.    261. 

MARRIAGE   AND   DIVORCE— 

What  evidence  may  be  received 
in  an  action  for  breach  of  promise 
of  marriage.    300. 

MARRIED  WOMAN— 

May  maintain  an  action  fSor 
services  to  an  invalid  although 
her  husband  has  received  com- 
pensation for  board  and  lodging. 
312.  I 

MASTER  AND  SERVANT— 

Master  is  liable  to  injured  em- 
ployees who  are  injured  after 
being  assureu  by  foreman  that  de- 
fect in  machine  had  been  removed. 
15. 

A  petition  which  recites  that 
plaintiff  was  assaulted  while  a  pas- 
senger on  defendant's  car  by  its 
servants  while  in  their  course  of 
employment,  states  a  cause  of  ac- 
tion.   18. 

Rule  of  assumed  risk  is  in  force 
in  Ohio.     53. 

The  measure  of  duty  of  em- 
ployer to  employee  is  ordinary 
care.     160. 

Innkeeper's  liability  for  prop- 
erty stolen  by  an  employee.    169. 

A  peremptory  order  from  a 
master  to  a  servant  to  do  a  certain 
thing  does  not  of  itself  render  the 
master  liable  for  injuries  to  serv- 
ant.   231. 

Doctrine  of  res  ipsa  loquitur; 
negligence  of  employer  inferred. 
372. 
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Proximate  cause  of  Injury  to 
foot  of  employee  in  elevator  shaft. 
466. 

Failure  of  railroad  company  to 
furnish  cleats  to  prevent  a  run- 
way between  two  doors,  whereby 
employee  is  injured,  is  actionable 
negligence.    472. 

Employer's  liability  act  con- 
strued.   507. 

It  Is  no  defense  to  claim  for 
wa^es  that  they  were  paid  to  third 
person,  when.    516. 

Charge  of  court  in  personal  in- 
jury case  as  to  negligence  and 
proof  of  same.     532. 

Ordinary  care  of  employer  does 
not  mean  absolute  safe  place  and 
machinery,  etc.     532. 

Duty  of  master  with  reference 
to  providing  safe  place  to  work; 
injury  to  timberman  in  coal  mine. 
575. 

Having  given  receipt  in  full  for 
money  received  in  claim  for  in- 
juries, can  not  maintain  action  for 
damages.    582. 

MINES  AND  MINING— 

Injury  to  timberman  in  a  coal 
mine;  duty  of  master;  assumption 
of  risk.     575. 

MISCONDUCT  OP  COUNSELr— 

Comment  on  matters  not  in  evi- 
dence.   160. 

MORTGAGES— 

A  mortgage  held  by  an  assignee 
may  be  reformed,  when.    44. 

Evidence  as  to  fulfillment  of 
contract  upon  which  priority  of 
mortgage  was  based.    49. 

MORTGAGE  LOAN— 

An  action  for  an  accounting  and 
recovery  of  money  withheld  on 
mortgage  loan  investment,  is  ac- 
tion for  money  only;  not  appeal- 
able.    484. 

MUNICIPAL  CORPORATIONS— 
Whan  portion  of  street  other 
than  that  on  which  abutting 
owner's  property  abuts  is  vacated, 
he  has  no  right  to  compensation, 
when.     13. 

Municipality  not  liable  for  <[am- 
ages  resulting  from  collision  with 
pile  of  bricks  negligently  left  in 


street  without  notice  of  the  nuis- 
ance.   28. 

Violation  of  building  code  by 
one  proprietor,  does  not  create  a 
civil  liability  in  favor  of  adjacent 
proprietor.     117. 

Evidence  of  prior  accidents  in 
same  place  may  be  received  to 
show  city  had  notice  of  defect  in 
street.    127. 

Damages  to  a  street  embank- 
ment from  the  shutting  in  of  flood 
water;    negligence.    137. 

A  duly  accepted  franchise  can 
not  be  withdrawn  by  repealing  the 
ordinance  granting  it.    260. 

An  ordinance  granting  a  fran- 
chise does  not  require  publication. 
260. 

Rights  of  abutting  owner  under 
Section  3729,  General  Code,  regard- 
ing the  vacation  of  a  street    265. 

Sanitary  policeman  is  remov- 
able by  board  of  health,  when. 
414. 

New  street;  elimination  of  grade 
crossing;  exercise  of  power  of 
eminent  domain.     427. 

Speculative  possibilities  are  not 
an  element  of  value  of  property 
appropriated.    427. 

To  vest  fee  in  city,  street  dedi- 
cated by  plat  required  no  accep- 
tance.   428. 

Rights  of  abutting  owner  in 
partially    vacated    street.    483. 

Failure  of  action  on  account  for 
material  used  in  improving  street, 
under  Sections  3806  and  4221,  Gen- 
eral Code.     498. 

Appropriation  treated  as  an 
ejectment,  and  not  appealable, 
when.     503. 

Advertising  for  bids  for  coal; 
samples  required;  discretion  of 
authorities.    519. 

Discretion  of  authorities  in  let- 
ting contract  to  lowest  and  best 
bidders,  will  not  be  interfered  with 
ly  the  courts,  when.     519. 

Stumbling  over  wire  netting 
^'uarding  new  cement  sidewalk  no 
liability,  when.     534. 

Property  acquired  by,  for  use 
of  Its  own  railway  is  non-taxable. 
562. 

What  constitutes  the  levying  of 
an  assessment.    588. 
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NEX7ESS  ARIES— 

Husband  liable  for  neeetsarieB 
furnished  wife,  although  he  is  in- 
sane.   312. 

NEGLIGENCE}— 

Whether  injured  employee  was 
guilty  of  contributory  negligence 
in  not  observing  that  the  defect 
in  a  machine  still  remained,  is 
question  for  jury.    16. 

It  is  negligence  for  owner  of  an 
apartment  house  not  to  maintain 
a  light  at  an  areaway,  when.    31. 

Street  car  company  liable  if 
motorman  makes  no  effort  to  stop 
his  car  and  collides  with  wagon 
at  street  crossing.    35. 

Rule  of  assumed  risk  is  in  force 
in  Ohio.    58. 

Concurrent  negligence  of  both 
electric  and  steam  railroads  at 
crossing  does  not  afforl  relief  lo 
latter  when  gates  were  raised.    96. 

Prejudicial  error  to  couple  in 
same  charge  to  jury;  burden  of 
proof  on  plaintiff  and  no  presump- 
tion of  negligence  against  either 
party.    115. 

Negligence  in  impounding  of 
flood  waters,  by  municipality. 
137. 

Claim  that  injury  to  plaintiff 
resulted  from  a  different  accident 
than  one  mentioned  in  suit;  evi- 
dence.   350. 

Proof  of,  in  accident  to  employee 
through  defect  in  machine.    372. 

Pedestrian  killed  at  street  cross- 
ing by  automobile;  instructed  ver- 
dict.   393. 

In  case  of  one  about  to  alight 
from  car  when  signal  to  go  for- 
ward was  given.    425. 

A  driver  of  vehicle  driving  in 
advance  of  street  car  at  street 
crossing  has  the  prior  right  to 
cross,  and  to  assume  approaching 
car  is  under  proper  control.    431. 

Proximate  cause  of  injury  to 
foot  of  employee  in  elevator  shaft. 
466. 

Machine  guards  required  by 
Section  4363-89C,  Revised  Statutes, 
to  protect  operatives.    515. 

Duty    of   employer    to    furnish 


safe  place  to  work;  charge  to 
jury.    532. 

Going  upon  an  escalader  having 
knowledge  it  was  out  of  order; 
assumption  of  risk.    548. 

Placing  timbers  in  coal  mine; 
assumption  of  risk.    575. 

Section  foreman  and  engineer 
on  railway  are  fellow-servants. 
580. 

NEW  TRIAL— 

Under  Section  6560,  Revised 
Statutes,  a  justice  of  the  peaco 
may  grant  new  trial  In  a  forcible 
detainer  case.    244. 

Judgment  not  warranted  by 
pleadings  will  be  reversed  and 
remanded  for  new  trial.    310. 

NOTICE— 

in  revivor  of  action  presumed 
when.     423. 


OFFICIAL    STENOGRAPHER— 

Common  pleas  court  has  right 
to  appoint,  term  three  years.    510. 


PARENT  AND  CHILD— 

Divorced  wife  can  not  charge 
husband  for  child's  expenses, 
when.    456. 

PARTITION— 

Commissioners  in,  are  required 
to  divide  in  an  equitable  manner; 
before  award  is  set  aside  con- 
trary must  be  shown.    89. 

Commissioners  not  disqualified 
to  act  because  they  have  decided 
views  of  the  value  of  the  land, 
and  previously  expressed  same. 
89. 

Action  for  an  accounting: 
estoppel  not  avoided  by  changing 
form  of  action  between  law  part- 
ners.   454. 

TERSONAL  INJURY— 

Stumbling  over  wire  netting 
guarding  new  cement  sidewalk, 
no  liability,  when.    534. 

Going  upon  an  escalader  with 
knowledge  it  was  out  of  order; 
assumption  of  risk.    548. 
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No  damages  for  injury  by  slip- 
ping on  smooth,  brass  door  step, 
when.     569. 

PERSONAL  PROPERTY— 

Measure  of  daniages  for  fraud 
and  deceit  in  sale  of,  is  difference 
between  the  represented  and  the 
actual  value.    182. 

PLEADING— 

A  petition  which  recites  that 
plaintiff  was  assaulted  while  a 
passenger  on  defendant's  car  by 
its  servants  while  in  course  of 
their  employment,  states  a  cause 
of  action.    18. 

An  allegation  that  the  plaintiff 
tendered  the  "stock"  itself,  necess- 
arily includes  all  things  essential 
to  the  ownership  of  it.    130. 

Where  defendant  claims  dam- 
ages by  cross-petition,  it  is  not 
error  to  dismiss  same  for  want 
of  direct  evidence,  when.    134. 

Defendant  who  asks  for  an  ac- 
counting by  cross-petition  can  not 
hold  case  in  court  in  suit  to  quiet 
title  when  plaintiff  desires  to  dis- 
miss suit.    153. 

A  contract  attached  to,  but  not 
made  a  part  of  a  pleading,  can  not, 
on  demurrer,  be  looked  to  as  vary- 
ing the  allegations  with  respect  to 
contract  set  up  in  the  pleading. 
165. 

What  the  answer  of  defendant 
may  contain  in  suit  against  surety 
where  principal  becomes  defends 
ant.    165. 

Either  relief  grantable  in  an  ac- 
tion sounding  both  of  tort  and 
breach  of  contract.    267. 

Former  adjudication,  to  work 
an  estoppel,  must  be  pleaded. 
423. 

When  an  allegation  as  to  the 
happening  of  a  contingency  has 
been  traversed  by  a  general  denial. 
530. 

A  petition  which  states  a  case 
for  money  only,  can  not,  by  a 
prayer,  be  made  a  case  in  equity. 
591. 

Dismissal  of  action  for  lack  of 
competent  evidence  not  bar  to 
another  action  against  same  party. 
470. 


POLICE  COURT— 

Mandamus  against  the  police 
judges  is  proper  procedure  to  re- 
store excluded  interpreter.    261. 

PRINCIPAL  AND   SURETY— 

In  suit  against  surety,  principal 
may  become  defendant,  when; 
what  his  answer  may  contain. 
165. 

PROBATE  COURT— 

Memorandum  made  by  probate 
judge  on  calendar  not  a  public 
record,  and  not  competent  as  evi- 
dence, when.     398. 


RAILROADS— 

Railroad  in  constructing  ap- 
proaches to  bridge  by  means  of 
^hich  a  highway  crosses,  is  liable 
to  abutting  lot  owner,  when.    4. 

Duty  of  pedestrian  at  street 
crossing.     68. 

Concurrent  negligence  of  steam 
and  electric  railways  at  crossing 
does  not  afford  relief  to  steam 
road  from  liability  where  gates 
were  raised.     96. 

A  judgment  against  railroad 
company  under  Section  8950,  Gen- 
eral Code,  will  be  reversed  where 
evidence  shows  coupler  became 
out  of  order  after  train  was  made 
up  and  started,  etc.     124. 

Railroad  company  not  required 
to  have  on  every  train  sufficient 
workmen  to  repair  all  defects. 
124. 

Proof  establishing  liability  of 
steam  railroad  for  loss  by  fire  on 
land  adjoining.     256. 

The  fact  that  the  amount  of  the 
judgment  exceeds  the  loss  by  fire, 
as  stated  by  plaintiff,  soon  after 
the  fire,  does  not  warrant  setting 
judgment  aside.    256. 

Degree  of  care  required  of  rail- 
way company  to  postal  clerk.    404. 

Negligence  complained  of  as 
passenger  was  alighting  from  car 
step  to  ground.  Error  in  taking 
case  from  jury.    425. 

Failure  to  furnish  cleats  to  pre- 
vent iron  plate  between  two  doors 
from  slipping,  is  actionable  negli- 
gence.   472. 
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Employer's  liability  act,  Sec- 
tions 1  and  4.  to  be  construed  to- 
gether. Limitation  on  relief  of. 
507. 

Section  foreman  and  engineer 
are  fellow-servants.    580. 

REAL  ESTATE}— 

Owner  of,  may  be  held  to  have 
forfeited  right  to  reclaim,  when. 
4. 

The  easement  of  access  to  an 
abutting  lot  from  the  street  is 
property.    4. 

Contract  for  sale  of,  not  en- 
forceable, when.    158. 

Action  to  quiet  title,  jpossession 
necessary.    521. 

RECEIVERS— 

One  who  has  no  interest  in  nor 
lien  upon  a  particular  fund  can 
not  apply  for  receiver,  when.    39. 

Admissions  made  by  receiver 
against  estate  in  his  custody,  are 
binding.     209. 

The  validity  of  an  unverified 
and  unrecorded  chattel  mortgage 
may  be  attacked  by  receiver, 
when.    236. 

RELIEF  FOR  THE  BLIND— 

Act  in  103  O.  L.,  833.  not  repug- 
nant to  Constitution,  except  Sec- 
tion 8,  which  is  in  contravention 
of  rights  of  county  beneficiaries. 
179. 

Surplus  fund  for  "relief  of  the 
blind,"  remaining  in  the  hands  of 
county  treasurer  may  be  trans- 
ferred to  the  general  revenue  fund 
of  the  county.    179. 

REVIVOR  OF  ACTIONS— 

When  record  discloses  nothing, 
notice  or  consent  to  revivor  and 
jurisdiction  of  person  will  be 
])r€sumed.     423. 

^lADS— 

When  two  separate  petitions  for 
improvement  of  different  sections 
of  road  can  not  be  consolidated  by 
commissioners.     320. 

Proceeding  under  a  petition  to 
county  commissioners  to  improve 
road  will  not  be  enjoined  though 
the  road  is  wider,  more  costly,  and 
assessment  greater  than  petitioned 
for.    320. 


A  county  or  state  road  continues 
as  such  although  for  a  time  under 
jurisdiction  of  plank  road  com- 
pany under  Sections  2421  and 
7557,  General  Code.     331. 

County  and  state  road  persists 
despite  a  new  route  of  travel. 
331. 


SBRVICB8— 

Relationship  to  family  estab- 
lished without  formal  adoption; 
to  recover  for  services,  agreement 
must  be  proven.    571. 

SPECIFIC  PERFORMANCE— 

An  action  for  specific  perform- 
ance is  a  bar  to  a  subsequent 
action  for  damages,  when.    144. 

A  contract  for  sale  of  realty  is 
not  enforceable  in  equity,  unless 
it  is  enforceable  by  either  party 
against  the  other.    158. 

STATUTES  CONSTRUED— 

Section  6343,  Revised  Statutes, 
as  amended  by  95  O.  L.,  608,  does 
not  alter  the  rule  of  Cross  v.  Car- 
Hon,  49  O.  S.,  548.     1. 

Sections  3337-17A;  and  3283,  rail- 
road crossing  highways.     4. 

Section  5355,  Revised  Statutes- 
constructive  notice — does  not  ap- 
ply to  divorce  decrees.     29. 

Section  5581,  Revised  Statutes 
— confinement  in  jail  for  violating 
order  of  injunction,  not  author- 
ized.   72. 

Section  2824,  Revised  Statutes, 
unconstilutlonal  in  part.     77. 

Section  566,  Revised  Statutes — 
length  of  term  of,  justice  of  the 
peace  in  new  township.     79. 

Section  13027,  General  Code, 
variance  between  allegation  and 
proof  fatal,  when.    101. 

Section  8  of  the  state  commis- 
sion act  for  "relief  of  the  blind" 
in  contravention  of  rights  of  coun- 
ty beneficiaries;  act  in  entirety 
valid.     179. 

103  O.  L.,  11,  applies  only  to 
civil  actions  commenced  on  or 
after  May  14,  1913.    182. 

Section  3352,  General  Code- 
failure  to  elect  ward  or  precinct 
assessor,    204. 


INDEX. 


(523 


99  O.  L.  254— to  regulate  filling 
and  refilling  milk  bottles,  constitu- 
tlonaL    289. 

Section  12940,  General  Code- 
aiding  or  inciting  a  denial  of 
civil  right.     495. 

Sections  3806  and  4221,  General 
Code — f&ilure  of  action  for  mate- 
rial used  in  improvement  of 
street.    498. 

Section  4364-89c.  Revised  Stat- 
utes— guardian  machinery.    515. 

Section  4818 — deputy  state  su- 
pervisors of  elections.    542. 

Section  1536-213,  Revised  Stat- 
utes— levying  an  assessment. 
588. 

STOCKS  AND  STOCKHOLDERS- 

Requlrement  that  stockholder 
must  continue  in  a  certain  line 
of  business.    55. 

An  allegation  that  plaintiff 
tendered  the  stock  itself  back 
to  seller,  includes  all  things  essen- 
tial.   130. 

A  proposition  by  seller  of  stock 
to  buy  back  if  asked  by  purchaser, 
becomes    a   contract,    when.    130. 

Delivery  incomplete,  where  cer- 
tificates of  stock  endorsed  and 
placed  in  possession  of  brother  as 
a  gift  to  parents.    190. 

Shares  of  stock  in  a  foreign 
corporation  owned  by  another 
foreign  corporation  not  taxable, 
when.    340. 

Sale  of  oil  stock  under  false 
representations,  will  not  be  re- 
scinded, when.    395. 

False  representation  in  sale  of 
stock  by  director;  error  in  charge 
to  Jury.    401. 

Proxy  for  voting  stock  can  not 
be  given  by  Infant.    447. 

STREET  RAILWAYS— 

Company  liaUe  if  motorman 
makes  no  effort  to  stop  his  car 
and  collides  with  wagon  at  street 
crossing.    35. 

A  driver  of  vehicle  arriving  in 
advance  of  car  at  street  crossing 
ha^  prior  right  to  cross,  and  to 
assume  the  approaching  car  is 
under  proper  control.    431. 

It  is  incumbent  upon  one,  cross- 
ing street  car  track,  on  foot  or 


with  vehicle  to  use  reasonable  care 
only;  value  of  expert  testimony. 
431. 

STREETS— 

Rights  of  abutting  owner  in 
part  of  street  vacated.    483. 

SUBROGATION— 

Where  employer  is  insolvent, 
employee's  right  can  not  be  suu- 
rogated  to  the  policyholder's  right 
to  indemnity.     197. 

SUMMONS— 

Service  by  publication  can  not 
be  had  upon  non-resident  defend- 
ant, when.    591. 

SURETIES— 

In  a  criminal  case  on  recog- 
nizance; liability.    584. 

Money  furnished  by  wife  to  pay 
husband's  debts  to  be  applied  td 
those  upon  which  she  is  surety. 
417. 


TAXATION— 

Shares  of  joint  stock  associa- 
tion of  another  state  to  be  treated 
as  shares  of  corporation  for  pur- 
poses of  taxation  in  Ohio.    340. 

Shares  of  stock  in  a  foreign 
corporation  owned  by  another 
foreign  corporation  not  taxable, 
when.     340. 

Property  acquired  by  munic- 
ipality for  use  of  its  own  railway 
non-taxable.    562. 

TAX  TITLE— 

What  is  necessary  in  order  to 
successfully  attack  a  tax  title;  fifty 
years  sufficient  possession  to  vest 
fee  simple  title.    475. 

THEATER— 

Refusal  to  sell  tickets;  viola- 
tion of  civil  rights.     495. 

TITLE— 

Action  to  quiet  title;  possession 
necessary.    521. 

Dismissal  of  suit  to  quiet  title 
by  plaintiff;  cross-petition  can  not 
keep  case  in  court.    153. 

Title  to  lands  issued  by  the 
United    States   may   be    inquired 
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into;    failure   of   title   in  lessees 
of  the  state.    146. 

TRUSTS  AND  TRUSTEES— 

Trust  property  can  not  be  taken 
to  satisfy  debt  of  trustee.    20. 

Failure  of  bequest  intended  as 
a  charitable  trust.    221. 

VENDORS— 

A  mistake  as  to  the  identity 
of  the  vendor  prevents  contract 
from  coming  into  existence,  when. 
491. 

VENUE— 

It  is  not  error  to  overrule  ap- 
])lication  for  a  change  of  venue, 
when.    380. 

VERDICT— 

It  is  not  error  to  refuse  to  di- 
rect the  jury  to  make  special 
findings  requested,  when.    41. 

Will  not  be  disturbed  on  the 
ground  that  extravagant  repre- 
sentations were  made  by  life  in- 
surance agent,  etc.    69. 

It  is  not  error  to  instruct  a 
verdict  for  the  defendant  owner 
of  an  automobile,  when.    393. 

Bad  practice  to  use  figure  in 
verdict  to  designate  degree  of 
murder,  but  not  ground  of  re- 
versal.   500. 

Evidence  on  both  sides  to  be 
weighed;  error  to  direct  verdict 
for  defendant,  when.    659. 

"Will  not  be  reversed,  after  juror 
in  answer  to  question  states  he 
would  not  recommend  mercy, 
when.    595. 


WAIVER— 

Of  full  performance  of  contract 
to  move  house  from  one  place  to 
another.    242. 

WARRANTY— 

In  an  action  for  price  of  goods 
sold  on  warranty,  evidence  of 
laboratory  tests  are  admissible. 
3. 

WILLS— 

Clause  in  will  incapable  of 
execution,  and  insufficient  to 
create  a  charitable  trust.    221. 

Lack  of  testamentary  capacity 
is  not  shown  by  evidence  of  a 
religious  conviction  on  part  of 
testator,  wnen.    275. 

Insufficient  proof  as  to  contents 
of  destroyed  will.    475. 

Title  to  property  which  passed 
under   lost   will.     475. 

Construction  of,  and  disiribu- 
tion    under.    538. 

WITNESSES— 

Power  of  justice  of  the  peace  to 
punish  for  refusal  to  answer  a 
question  germane  to  an  inquiry  as 
to   service.    199.         , 

Opinions  of  non-expert  witnesses 
as  to  the  sanity  of  a  testator  are 
incompetent,  when.    275. 

Impeachment  of;  damages  for 
injury.     350. 

WRONGFUL  DEATH— 

It  is  improper  to  suggest  to 
jury  that  expert  witnesses  might 
not  comprehend  questions  put  to 
them.    172. 
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